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(1950) Atticle 226 ` ES 380 ; Nadu Act XXIX of 1974—]unior. Basic (‘School— 
: "Recognised under Act VIII of 1920—Services.of 
teacher terminated, by management—Reinstaie- 
ment directed by Educational Authorities—Non- 
compliance of management—Notice to show cause 


issued against proposed action invoking rule 28-A 
employee—No, nullification of the ‘order of Labour —Management’s explanation not accepted— 


GourtmỌrder (of Labour Gourt ` challengéable Order made withdrawing recognition—Validity 
‚ enly,in Separate, proceedings “++ 286 |challenged—lmpact of the Amendment Act, II of 
"LEGAL REPRESENTATIVES' SUITS AOT 1939— District Evducationa] Officer’s power ‘to 
(XII. OF 1855), section 1—Actio fersonalis moritur - withdraw recognition and aid—Rules held to be 
,cum fersona—Maxim—Provision to the contrary non-statutory—District | Educational. “О сег order. 
made іп the statute —Màxim has no application— |only executive—Not liable to challenge under 





———S$. 33-G (2)—Suspension of employee— 
Glaim petition for wages filed by employee before 
: Labour Gourt—Glaim allowed —Subséquent domestic ` 
.enquiry and removal from  servicé of "the 


Suits can Бе filed against héirs àlso "^ i "490. Article.226 of the Constitution—Nature of certiorari 
LIMITATION АСТ (XXXVI OF 1963), section and Gourt's power to issue—Effect to Tamil Nadu 
5, not invokahle in the instant case .. 373 [Act XXIX of 1974 (E.B) .. 49 





Arts. 58 and 113—Wrong date of birth en~ | MADRAS INAM ESTATES (ABOLITION | AND 
tered in service records—Prayed to Authorities for , CONVERSION INTO RYOTWARI) ACT . (XXVI 
correction of entry—Rejection. of prayer—Suits for ТОР 1963), section 3 (5)—Suit for redemption 
declaration of correct'date of birth and for man- y—Kudiwaram othied by inamdai—-Application of 
datory injunction to correct records—Article of the provisions of Act XXVI of 1963— Effect on the 
limitation applicable—Gause of action, ‘when |і: of redemption’. Do. IRT 
arises a . 327 Ss. 9, 10, 11 and (ойнай Арай сан ол by 
MADRAS CITY MUNICIPAL. CORPORA- landholder for issue of ryotwati patta on'the basis 
TION AQT (IV OF 1919), sections 85 to 97 and fof the inam being а new inam state—Finding by 
Amending Act, 1961 (X of 1962) section 86—— Assistant Settlement Officer of lands being private 
Petitioner, a peon in the Reyenue, Department of lands—Patta not granted however for lack of proof 
'"Gorporation of Madras—Charges framed against fof cultivation and possession by landholder under 
him—AUegation of failing то deposit amount of tax fsection 9—Respondent held entitled to patta under 
into treasury but” misappropriating the same— |section 1Jl—Appeal to the Tribunal— Tribunal 
‘Denial of the charges by petitioner—Oral enquiry [holding the lands to be ryoti land and granting patta 
by Revenue Officer—Enquiry Officer. provisionally |to respondent under section 10 of the Act—Tri- 
‘concluding that charges against petitioner were |bunal's order whether correct . 268 
proved—Show cause notice issued—Further ex- [MASTER AND SERVANT—OCoutract of service— 
planation given— Proceedings before Commissioner, Suspension of employee not provided for іп -con- 
Qorporation of ‘MadrasCharges held proved— jJtract—Employer suspending employee апа pre~ 
Dismissal of petitioner fron gervicé-—No ^ by-laws venting him from reporting for duty— Employee 
framed by Corporation—Appeal by petitioner to !can treat the same аз breach of contract by Rc 
Special Officer— Gon firmation ' of order of dismissal . yer. . 494 
` Order notserved, only communication by Revenue MINIMUM WAGES ACT (XI OF 1948), зес- 
Officer of ceed of зае Оне of Special tions 3, 5 and 9—Minimum Wages. (Tamil Nadu) 
Officer quashed . 5.. 411 [Rules (1953), rule 12 and Constitution of India 
“MADRAS GITY TENANTS’ . PROTECTION (1950), Article 226— Wages of workers in.dhal mill 
AGT (III OF 1922), sectians.[ (3),.2, (8)—Süit for |rice' mill and flour mill—Committee appointed “by 
recovery of possession of suit properties and for {Government to recommend minimum wages— 


11970) IL M LJ—E 
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' à STA T dp es 
MINIMUM WAGES ACT—(Cozéd.) 
Functioning of committee under rule 12—Striet 
compliance with procedure necessary—Chairman’s 
duty, regarding issue of notice of meeting to mem- 
hers—Failüre to issue notice to а member due to 
misapprehension—No opportunity to .employer's 
representative to participate in meetings—Com- 
mittee submitting Reports to Government—Govern- 
ment issuing notification on the basis of report— 
Notification challenged on the ground that the 
Report ‘was vitiated—Writ of certiorari issued. 


Л 


- .. 67 
& 4 (1) (i) and (5)—Fixation of minimum 
wages in respect of tea estates and coffee estates 





.—Government Notification inter alia fixing revised. 


minimum wages, whether illegal—Alteration either 
.upwards or downwards, whether permissible and 
not confined to particular diyection— Variation", 
‘alteration, “adjustment” and “form,” 
-of ` zs ' . 97 
“MOHAMMEDAN LAW-—Maintenance—(Obliga- 
tion of father to maintain children whether per- 
sonal or attached to his property—*M’ having two 
"wives—First wife childless and second wife having 
four minor children—'M? falling out with- second 
wife—Petition by second wife against husband fer 
maintenance of herself and her minor children— 
, Gonsent order passed—Amount of maintenance not 
paid—Petition by husband of for ameadment of 
order ‘alleging that he had divorced his second 
wife—During pendency of his petition, -husband 


PES 


settling properties in favour of first wife excluding * 


second wife and her-children—Suit by second wife 
as next friend of the minors against husband for 
future -miintenance—Charge decree for mainte- 
nance if.can be granted on the properties given 
over to-the first wife under the settlement—Trans- 
fer of Property Act (1832), section 39—Right to 
^ maintenance—Enforceability on another person's 
'"property—Rules of Mohamedan Law cannot be 
affected by the provisions of the Transfer of Pro- 
perty Act. , -° : ae, 199 


MOTOR  AGGIDENT—Liahility .of owner of 
'vehicle to pay compensation—Death of person tra- 
-velling in tempo due to hitting against - bus— 
Deceased travelling unauthorisedly—Cleim > for 
compensation by deceased’s heirs—Driver of tempe 
found to be -negligent—Liability of owner only 
vicarious—Authorisation by owner to carry the 
deceased hot proved —O wner not liable to pay com- 
pensation а 
MOTOR TRANSPORT WORKERS АСТ (XXVII 
OF 1961), section 2 3) (4)—Madras Shops and 
Establishments Act (XXXVI of 1947), section 41 
"(2)—Gonductor in a transport undertakin g—Dis- 
missal from‘service after en quiry—Appeal by con- 
ductor to the Additional Commissioner for Work- 
- men's Gompensation under section 41 (2) of the 
Madras Shops and Establishments Act—Appeal 
held not competent—Writ of certiorari issued.. 62 


: MOTOR VEHICLES АСТ (IV OF 1939), 


meaning . 


sec- [АСТ (XXVI 
tion 68-HH—Constitution of India (1950), Articles (СіП) Article 


GENERAL -INDEX 


MOTOR VEHICLES ACT (1939)—(Contd.) 

14, 226, 303—Nationalisation rf bus route, Madr as 
to Pondicherry—Scheme of nationalisation—Vali- 
ігу challenged—State . Legislature, whether can 
amend the Motor Vehicles Act directly—Nationali- 
sation whether violates. Articles 14—State Legis- 
lature competent to adopt Qentral ‘Act апд make 
suitable amendments—Naticnalisation in the instant 
case violative of Article 14 but not violative o 

Article 303 Mn & a eee 859 
S. 95—]сер belonging to Madurai Univer“ 
sity—Driven by driver an employee, of State 
Goyvernment—Assistant Engineer  belongiig 10 
State Government travelling by” the jeep—Jeep 
involved in accident—Assistant Engineer injured— 
Disability in his right hand—Claim for damages 
against Madurai University, driver of the Jeep and 
the insurance company—Jeep, not a public carrier 
though owned Ъу а public body—University held 
not liable —Insurance company also" held not 
diable ^ /—( e - Soi: 246 
‘NEGOTIABLE INSTRUMENTS ` ACT (XXVI 
OF 1881), section 118—Promissory note—Passing 
of consideration—-Presumption—Plea_ of defendant 
that note was not supported by cash consideration 
as recited in the 1.0te—Piaintiff whether entitled to 
recover on the footing of note being supported by 
consideration though not in the shape recited -in 
the note. anon .. 137 
PARTITION ACT (IV OF 1893); sections 2,3,6 
and 7—Plaintiff having a half share in property— 
Application for sale under the Act of the shares of 
the défendants—Court directing plaintiff.to deposit 
la sum of Rs. 20,000—Three months time granted 
for depositing—Expiry of period fixed— Applica- 
tion for excusing delay in complying wíth the 






























.. 115 


PARTNERSHIP АСТ. (IX OF 1932), · section 43 
—Partnership-at-will—Date of dissolution of part 
nership—Notice issued by lawyer on behalf-of one 
partner ` to another—Reference to stoppage of 
business оп a particular date in the notice—Notice 
not to be regarded as notice of dissolution-—Notice 
of dissolution whether can bring about dissolution 
retrospectively - mn 460 

L8. 69 (2)—8uit for recovery of money—Suit 
filed .by unregistered firm — Suit non est in law 
Amendment of plaint sought to convert suit as 
one by individval proprietor on the dissolution of 
the unregistered firm—Amendment поре 


PONDICHERRY (EXTENSION ОЁ LAWS) 
OF 1968), section 4—French Code 
:2217—Qivil Procedure Code (V of 





BsnERAL INDEX 


PONDICHERRY (EXTENSION OF LAWS) ACT 
(1968) — (Corad.) E 


1908), section 45-A—Mortgage deéd executed in 
Pondicherry—Executable decree as per Article 20 
of the decrete 1887—Decree can be executed after 
the coming into force of the Givil Procedure. Code 

; 192- 


STAMP ACT (II OF 1899), section 2 (17)—Trans- 
fer of Property Act, (I of 1882), section 5B (a) 
. (F.B.) .. 170 
Ss. 2 (17), 33 and Articles 40 and 57 of 
Schedule I—''Undertaking affidavit" given by а 
prize winner at the auction of the Chit—P-oper 
stamp duty payable (F.B.).. 170 
SUIT VALUED AT Rs. 1,300 AND GOURT- 
FEE DUE THEREON PAID COURT-FEE PAID 
WHETHER PROPER : : a 
TAMIL NADU AGRIGULTURISTS' RELIEF 
АСТ (IV OF 1938), section 8 (as amended by Act 
VIII of 1973) —Effect of amendment of Explana- 
tion (1)—All payments adjustable only towards 
principal—Interest would stand wiped out 
(F.B.).. 392 
———S. 19 as amended by Act (VIII of 1973)— 
Usufructuary mortgage and lease, back arrange- 
ment—Suit for arrears for rent decreed—Applica- 
tions to scale down decree amount and amend 
decree as fully satisfied—Amount being due under 
rent deed-no scope for deeming such rent as ‘inte- 
rest? «. 341 
——-— (as amended by Act VIII of 1973), section 
19 (1)—Decree on promissory note—Executicon by 
decree-holder against immovable property of judg- 
ment-debtor—Property brought to sale—Purchase 
by ‘S’ in Gourt-auction—Payments of money mean- 
while by judgmint-debtor from time to tims to- 
wards decree— Sale not confirmed—Application by 





judgment-debtor at that, stage for sealing down the. 


debt and for amendment of the decree —Another 
application by him for setting aside sale—Decree 


waether gets merged in the Qourt-auction 
sale—Maintainability of the application .. 167 
TAMIL NADU BUILDINGS  (LEASE AND 


RENT CONTROL) АСТ (XVIII OF 1960), sec- 
tions 10 (2), (2), 10 (2) (227) —Petition for eviction— 
Tenant’s not paying Gorporation tax for building 
not tantamount to wilful default—Use of garage 
by tenant as-dormitory not an act of waste .. 504 
S. 10 (3) (а) (i—Landlórd's petition for 
eviction of tenant-—-Requirement far owner's occu- 
pation and- non-residential purposes—Diamond 





and jewellery business carried ор by landlord—: 


Rent Qontroller holding in favour of landlord 
and ordering eviction—Lower 
holding differently—Revision by  landlord—Re- 
quirement of landlord for non-residential purposes 
held bona fide—Suitability of premises for non-resi- 
dential purpose, matter for decision by landlord 


„. 187 
S. 10 (3) (а) (iii) —Non-residential building— 





Portion required, by landlord for running a tea, 


stall-~Petition for eviction dismissed by, Rent Gon- 
(1978) П MLJ—F 


Appellate Court’ 


5 


т. N. BUILDINGS (LEASE & RENT CONTROL) 
АСТ (1960) —(Contd.) ` { 
trejler but allowed Гу Appellate. Court—Revision’ 
by tenart—Pending revision death of landlord— 
Whether requirement of landlord lapses after his 
death—Right not personal but іпсогрогеа] right 
annexed to the estate of the deceased and passing 
on to his heirs—Absence of averment in-petition of 
building being required for carrying on business 
by landlord or his family members—Effect—Non- 


personal actiom not converted into personal action 
.. 124 


Ss. 19and 10—Eviction petition for owner's 
occupation—Earlier petition filed, 10. years back 
disinissed— Present petition whether barred: by sec- 
tion 19—Present petition. being on different -facts 
and under changed law, section 19 is not a mi 


1973), sec- 
f .. 955 








—— (aş amended by Act XXIII. of 
tion 2 (b)— Landlord’ —Definition 

S. 2 (b)—'Landlord?—Definition—Property 
purchased benami in the name of wife—Husband 
acting as general agent of wife—Petition: for evic- 
tion filed. without corsent of wife by husband— 
Whether mé@intainable 7 .. 334 


S. 10 (c) (éi#)—Lawyer owning premises in 
occupation of tenant doing jaggery business—Peti- 
tion for eviction of tenant alleging requirement of 
the landlord for carrying on his legal profession— 
Legal-profession, whether a “business” —Petitioner 
held not entitled to zn order for eviction.. 48 
S. 10 (3) (а) (3)—Scope and applicability 
—Primary requirement in that the landlord should 
not occupy a residential building of his own.. 367 
— S. 10 (3) (c) —Tenant in essential service— 
Petition for eviction by landlord—Dismissal of 
petition as not mainiainable-—Effect of findings 
therein—Res judicata n2t invocable—Landlord get- 
ting exemption from the Government—Second ` 
application for -eviction, whether painta 
р 3 


———S. 10 (3) (¢)—Two partnerships “А” and 
“B__Three partners in ‘A’ partnership and four 
in “B” consisting ofthose very three persons and 
their father —‘tA” partnership owning building 
doing business and in occupaticn of shop No. 12 
in the premises—‘B’ partnership doing different 
business in the ground floor of the same shop—“B” 
partnership advancing: large sum of money of ‘A’ 
partnership for purchzse of property—Shop No.13 
in the same premises Jet to and in possession of 
tenant—Petition for eviction by ‘A’ ‘partnership 
against tenant in shop No.13 to meet require- 
ment of additional accommodation for the business 
of the ‘B’ partnership—Earlier petition -against 
tenant as having ceased to occupy—Petition dis- 
missed—Observations that if so advised .petitioner: 
may file separate petition for the requirement of 
‘B’ partnership—Effe ct—If' res judicata —‘A’ part- 
nership if different from В partnership in the eye. 
of law—Present suit fer eviction by ‘A’ partnership: 
whether maintainable yd 19 
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Т.М. BUILDINGS (LEASE - & -RENT- GONTROL) 
AGT (1960)—(Contd.) ^" ` 3 Е 


S.-10 (3) 





- (c) (d)—Scope and applicability 
— Lease of non-residential building—Landéord re- 
quiring building .for additional accommodation 
for the purpose of carrying on jewellery‘ business— 
Hardship likely to be caused to petitioner by order- 


ing eviction if would outweigh the advantage to 
landlord . .. 485 


—$5. 10 (8)—Scope and applicability—Appli- 
cable not only to eviction under section 10 but also 
to éviction under section 14 of the Act .. 334 
“5. П (4)—Application by landlord under 
Section 11 (4)— Enquiry—Application to be dis- 
posed of expeditiously S ARE Vas V 185 
- S. 14 (1) (5— Petition for eviction. by the 
power-of-attoincy-holder from landlady—Petition 
whether maintainable .. 355 


5.. 19 —Earlier application for eviction— 
Dismissed as not maintainable—Second applica- 
tion under new set of ciccumstan ces, whether barred 

- ; А .. 81 
TAMIL. NADU CITY TENANTS’  PROTEC- 
TION ACT (111. OF 1922), section 2 .(1)—Becree 
for „possession and for arrears of rent of non-resi- 
dential building—G.O.Ms. No. - 1285,. Revenue, 
dated 3151 May, 1975 coming into force—Benefits 
of the Act extended to non-residential buildings 
in the municipal area of Kumbakonam—Appli- 
cation by defendant to declare decree as not execu- 
table—Application dismissed as also appeal there- 
from—Revision by defendant— Decree for posses- 
sion ‘held non-executa ble m. © Ta. 458 
~——S. 2: (4)—Tenant—Definition—8Successor- 
ihsinterest of tenant entitled.to claim benefits under 
the Act—Tenant not in actual physizal possession 


. of land and building not entitled to claim benefits 
of the Act oe 144 


~~——§. 9—Petition for ejectment .bp land-owner 
—Tenant claiming protection under, section 9— 
Court fixing ealue of the land—Entire amount de- 
posited by tenant—Land notified slum area—Notice 
given to landowner—Petition by tenant ‘for with- 
drawal of his application: claiming protection under 
the Act and for withdrawal of the amount deposi- 
ted— Tenant, when can be permitted g .. 463 


«S, 9— Transfer of Property Act (IV cf 1882) 
section 111 (¢)—Tenant denying title of :landlord 
' —Jus terti—Relationship of landlord and tenant 
snapped— Thereafter money paid for rent would 
be damages for. use and Occupation—'Tenant cannot 
claim benefit under the Gity ‘Tenants’ Protecticn 
Act ah Я e 47 
TAMIL NADU .GO-OPERATIVE ‘SOCIETIES 
AGT. (LIII OF 1:61), section 26 and the Tamil 
Nadu. Co-ope ative Soceties Rules (1963)—Intro- 
duction of Ghapter IX-B of -the Act by the Tamil 
Nadu Qo-operative Societies (Third Amend- 
ment) ' Act. (1970), section 73-J and. introduction 
of.:rule 85-NA by reason of the induction of 
Ghapter IX-B-—Applicability to Certral : Qo-ope- 














ative Banks— Whether illegal and -invalid-dnd via- 


TEN PU 
;j GENERAL -INDEX 


S DE ERE 
Т. N. CO-OPERATIVE SOCIETIES - ACT (1961)—- 
(Сома) ` EE das 
tative of the rights guaranteed under Article 19 (ly 
(D. Constitution of India (1950) .. 253 
TAMIL NADU COURT-FEES AND SUITS 
VALUATION АСТ (XIV OF 1955); sections 25 · 
(4) and 40—Suit for declaration—Thiee docu- 
ments styled as hundies duly signed -by plaintiffs 
given to defendant to accommodate-the first defen- 
dant—Subsequent discovery by plaintiffs of collu- 
sion and conspiracy to mulct them’. with liability 
—Suit for a declaration that the hundies were in- 
valid and inoperative—Proper court-fee payable 


ED 





5. 35 (D) —Suit for rendition of accounts of 
alltransactions made by the defendant as plaintiff's 
agent—Suit valued at Rs. 12,000 tentatively for 
couit-fee and jurisdiction—Objection by defendant 
regarding valuation of the suit and payment of 
court-fee—Suit dismissed by the trial Court, the 
valuation however of the suit and the court-fee paid 
being held correct and preper—Appeal by plaintiff 
—Petition to amend plaint on ‘the question of 
valuation—Petition for amendment filed, under 
section 151, Civil Procedure: Code—Amendment 
whether can be allowed | .. 104 
+S, 40—Applica bility— Plaintiff alleging affix- 
ing of thumb-impression on blank · papers to be 
used for writing will-Document found to be a 
settlement—Objection to registration-- Document 
compulsorily registered—Suit by plaintiff for dec 
laration of title to.the properties and for injunc 
tion 3 og : S se 
TAMIL NADU CULTIVATING TENANTS 
ARREARS OF RENT (RELIEF) ` АСТ (XXI 
OF 1972), secticn 3—Qultivating tenant—Relief · 
for arrears of rent conditional on paying the entire 
rent for fasli 1381—Non-compliance would  dis-. 
entitle- him from statutory concessions ` .: 455 
8.-3—Scope and applicábility—Lease deed 
permitting raising of punja crops—Lessee raising 
sugarcane crops without- knowledge of landlord— 
Lease. deed пої providing for any penalty or 
liquidated damages for breach-of covenants—Suit 
for damages for unauthorised use—Whether can 
be construed as a suit for ‘rent’? within -the А 
.. 296 
TAMIL NADU CULTIVATING TENANTS’ PRO. 
TECTION ACT (XXV OF 1955)—Definition оѓ culti- 
vating tenant'—*N' owner of-property executing will 
giving life estate in favour of *С? and absolute re- 
mainder in favour of ‘K’—Lease by ‘GQ’ -and ‘K? 
jointly in favour of the 'plaintifP-—K* died in 1952 
—Sale of the lands by ‘CG’ to plaintiff After -C s 
death claim by ‘K’s husband——Plaintiff'S suit for 
injunction claiming as cultivating tenant-—Plaintiff 
whether entitled to the benefit ofthe Act .. 258 


TAMIL NADU DEBT RELIEF АСТ (XXXVIII 
OF 1972}, secticn 3 (A), sub-clauses (A) to 
(F)—Debt owed to public companies as defined | 
by the Companies Act--Such debts excluded from 
the purview ofthe Tamil Nadi Debt Relief d 








r 


GENERAL INDEX 


T. N. DEBT RELIEF AGT (1972) —(Contd.) 


-——Ss. 6 and 13—Scalling down of mortgage 
debt— Tamil Nadu Agriculturists’ Relief Act (IV 
of 1938), sections 7 and 8—Scope and applicability 

.. 352 
TAMIL NADU DEBT RELIEF ACT (XL OF 1978), 
section 10—Execution for restitution of costs awar- 
ded in appeal by High Court—Application to stay 
execution—Execution ав regards costs cannot be 
stayed. 361 
TAMIL NADU DISTILLERY RULES (1960), R. 42 
—VWhether ultravtres of-the Constitution and of the 
Prohibition Act (X of 1937)—State Legislature 
whether competent to legislate on rectified spirits 
—VWhether levy under rule 42 is violative of Article 
19 of the Constitution—Levy of duty without proof 
of contumacious conduct of cosignor illegal—Levy, 
without notice ‘violative of principles of natural 
justice: .. 216 


TAMIL NADU ESTATES (ABOLITION AND 
CONVERSION INTO RYOTWARI) AGT (XXVI 
OF 1948), sections 54 (F) апа 64 (c)—One. ‘T’ 
possessed of Inam villages as a life estate holder 
—Inam villages taken over by Government under 


the Act—Gompensation deposited by Government - 


with Tribunal—Claim to the compensation amount 
by one ‘S’ on the basis of a settlement deed execu- 
ted by "I'—Payment to ‘S’ of the compensation 
money after due enquiry—No appeal against that 
order—Disputes between ‘S’ and ‘N?’ another 
claimant under an alleged will of ‘T’—Civil suit 
by 'N' for a declaration to succeed to the estate of 
‘T’ on the basis of the will—Suit dismissed but dec- 
reed in second appeal by the High Court—Peti- 
tion by ‘N’ to the Tribunal to direct ‘S’ to redeposit 
the money withdrawn —Petition whether main- 
tainable—Finality of the carlier order for pay- 
ment .. 249 
TAMIL NADU GENERAL SALES TAX ACT (I OF 
1959), section 61 (І) (ii) (e)— Partnership firm dis- 
solved with effect from 31st March, 1959—Dealings 
in hides and skins—Assessment years 1955-56 and 
1956-57 —Whether assessment could be made on 
turnover of partnership firm under the 1939 Sales 
Tax Act—Answered in the negative . 119 


TAMIL NADU HINDU RELIGIOUS AND 
CHARITABLE ENDOWMENTS ACT (XIX OF 
1951), section 6, clause (#)—‘‘Hereditary trustee” 
—Meaning .. 23 
TAMIL NADU HINDU RELIGIOUS AND 
CHARITABLE ENDOWMENTS ACT (XXII 
OF -1959), section 56 (1)—Petitioner hereditary 
murai archaka in — temple—Suspended by Exe- 
cutive Officer and charges framed—Denial of 
charges by petitioner—Petitioner unwilling to 
participate in enquiry—No ога] evidence let in— 
No proof regarding passing of Resolution by the 
Board of Trustees—No finding that charges were 
proved —Order indicating that Executive Officer 
had already decided to dismiss petitioner—Dis- 
missa] of petitioner by Executive Officer—Viola- 
tive of the principles of natural justice—Order of 


‘of the Gourt, whether can be invoked 
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dismissal not in compliance with the provisions of 
the Act and therefore liable to be quashed .. 406 


TAMILeNADU INAM ESTATES (ABOLITION 
AND CONVERSION. INTO RYOTWARI). ACT 
(XXVI OF 1963)--Othi. by .inamdar of kudiwa- 
ram .rights—Suit for redemption by inamdar— 
Application of provisions of the Act—-Effect on the 
right ofthe inamdar..to seek redemption of the 
property othied. ; -95 
TAMIL NADU INDEBTED : AGRICULTU- 
RISTS (TEMPORARY RELIEF) ACT (X OF 
1975), section 2 (b) and (e)—"Agriculturist' and 
‘debt’—Definition. . 18 
TAMIL‘ NADU LAND REFORMS. (FIXATION 
OF -CEILING -ON -LANDS). АСТ. (LVIII. OF 
1961), section 2—Muslim’ trust—Object ` cf: the 
trust to run a school. where Muslim ‘boys and girls 
were given lessons іп .Koran and also lectures іп’ 
Islamic rien era ate опе of religious nature 
- x . 121 
Ss. 3 (36-A) апа 5 (8)--Private Gut: petia: 
tion—Petitioner holding lands within ceiling limits 
creating a -trust and endowing -property— Trust | 
purely : -private—Authorised -Officer's clubbing of ` 
the lands endowed with the holding of the founder 
not valid ‚‚ 142 


Ss, 52 and 94—Deed of gift treated as void 
as preventing operation of section 94—Considera- 
tion for treating transaction void—Duty of Court 
or tribunal to give fincing. .. 182 


———and Succession Act (X XXIX of 1925), S. 213 
(1)—Authorised Officer functioning under the 
Act of 1961 whether a ‘Court’ or a ‘Court of Justice’ 
within the meaning of section 213 of (1) of the 
Indian Succession Act .. 209 


TAMIL NADU MOTOR VEHICLES TAXA- 
TION АСТ (I OF 1974) sections 7, 15—Tamil 
Nadu Motor Vehicles Taxation Rules, rule 8— 
Penalty for default in payment of tax--Transferee 
of Vehicle not liable for penalty for default of the 
transferor 57 


TAMIL NADU OGGUPANT OF KUDIYIRUPPU 
(GONFERMENT OF OWNERSHIP) ACT (XL 
OF 1971),sections 4, 23—Authorised ' Officer— 
Jurisdiction to decide Kudiyiruppu—Civil Court 
not competent .. 369 


TAMIL NADU -POLICE SUBORDINATE SER- 
VIGES (DISCIPLINE AND APPEAL): RULES, 
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A NOTE ОМ GANESA VANNIAR v. 
K. VENGUSAMY AND „OTHERS, 
: (1978) 2 M.L.]. 393: 91 L.W:.292.. .. 
By # u z r В E - ^ 2 
S. GOVINDARAJAN, B:SC., B.L., Advocate and 
Government Pleáder, Chidambaram. - © ' 


The facts of the case briefly stated are as 
follows: . . . : "E 


* * 4 mortgaged properties to Bank “В”. After 
‘P’ went into liquidation the Official Liquidá- 
tor, filed a suit on the mortgage and in the 
execution sale “С” purchased the properties 
in Court-auction. During the pendency of 
the mortgage suit, ‘4’ leased the’ properties 
to ‘D’ who obstructed’ delivery of. properties 
to ‘C in pursuance. of the Court Sale. On 
application the obstruction was ordered to be 
removed and so ‘D’ filed a suit, claiming 
right to be in possession as a cultivating 
tenant. His tenancy'rights were éontended 
to be affected’ by lis pendens. The: suit was 
dismissed. On appeal; T. Ramaprásáda 
Rao and Ratnavel Pandiar, JJ., held: that 
“Р” was, entitled to Бе in-'possession as.-a 
cultivating ‘tenant! and thé tenàncy is’ ‘not 
affected by lis pendens"; + ft tt 


The learned Judges held: - “The Cultivating 
Tenants’ Protection Act is a: beneficial. enact- 
ment and. had to Be. liberally construed іп 
favour оѓ. ће cultivating . tenants by civil 
Courts: whenever an occasion: arises. The 
statutory right „ conferred. on a ; cultivating 
tenant and which sprang from special enact- 
ment had to be respected irrespective of any 
right which Һе. normal Civil Law could, give 
to a litigant and which would. when placed 
in juxtaposition: with the right under the 
special enactment 
tive of it". ee Е 
"If on. the date , when the . Ist. “defendant 


tod 


sought for the removal ‘of obstruction under, . 


the common law the plaintiff; did ћаує „a 
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vested right in him under the Act’ which 
gave him the benefit to.contfnue in роёѕеѕ- · 
sion of the same, then the processual law 
available -under the ‘common law could 
not prevail and the special right which 
the plaintiff had, by reason of the protective 


` enactment would prevail and had to be 


worked out liberally and beneficially in 'favour 
of the cultivating tenant"; : 

“The plaintiff was entitled to protection 
under the Cutivating Tenants’ Protection Act 
notwithstanding the factual position that the 
lease was granted at a time when the mort- 
gage suit was pending and although prima 
facie it may appear that the doctrine of lis 


. pendens could’ be attracted on the facts and 


circumstances of the case. ‘Such -a doctrine 
in the peculiar circamstances could not divest 
yested statutory rights". . ba) Se 


It will be clear from a ‘reading of the entire 
judgment that though: their-Lordships are of 
the ‘opinion that the lease in favour of -the 


tenant «D^ will be factually affected by Йя 


pendéns, yet he’ is~entitled to be. protected, 
under. the provisions of the Cultivating 
Tenants’ Protection Act. > | de пае 


This view I respéctfully submit is not warrant: 
éd on the facts of this case or even as.& pure 
question of law. On the facts we find that 
the mortgagor ‘4’ has created the tenancy in 
favour of ^D' at a time’ when the mortgage 
proceedings were pending: This is clearly 


‘affected by. lis pendes as their: Lordships 


themselves find... But the further. question 
{hat remains to be considered is whether ‘D 
will be entitled to claim: the’ benefits of " Cutti- 
vating Tenants’ Protection Act, so that he 
can get a. statutory right аз & tenant. Under. 
section '52 of the Transfer of Property Act, 
any transfer of property which is the subject 
of lis cannot be made so as to.affect the rights 
of parties under the: decree.” Our ` High 
Court as early as. 1916 in, the case of Rama- 


^ 


sami v. Govinda, has held that a lease of 
immovable property during the pendency of 
the mortgage suit is invalid and the lessee 
is not entitled to resist the claim foreposses- 
sion by the Court-auction-purchaser. This 
has been uniformly -followed in à number 
of later decisions. 


The lease created by a mortgagor during the 
pendency of a mortgage suit is not only 
invalid, but.he°has also no right to lease as 
there is a statutory prohibition contained in 
section 52 of the Transfer of Property Act... 


Under the Cultivating Tenants’ "Protection 
Act a cultivating tenant i$ one who carries 
on personal cultivation under a tenancy 
agreement express or implied. So this ‘pre- 
supposes a legal jural relationship between 
the parties and the creation of a valid and 
enforceable tenancy agreement. А person 


who has no right to lease arid a lease which 


is prohibited by 'the statute aré óf no avail. 
That will not confer any tenancy rights and 
the person will not be a cultivating tenant 
within the meaning of the Act.. 


Another important. fact peculiar to the facts 
of this casé is that on the date of creation 
of the lease, the tenancy was affected by lis 
pendens and the Madras Cultivating Tenants' 
Protection Act, came into force only 5 months 
thereafter. "This: .on the date when the Act 
came into force ‘D’ had inhis favour а lease 
which was affected by-lis pendens created by 
a person, who . was not entitled to create a 
lease. : Toe 


The Jodges* reed üpon the dete of the 
Supreme Court in G. Ponniah v. N. Perumal. 
That case far from supporting the view held 
by their. Lordships is actually contra.’ ' 


-In that case the question for consideration 
was whether a tenant from a life estate 
holder can claim tenancy rights under, the 
Cultivating Tenants’ Protection.Act after the 
expiry of Ше life estate. . The e 
Court held that he could. -As extracted . 

the judgment "in discussion of Pirena 
Court sąys—“The terms ‘of the statutory 
protection apply clearly to all tenancies govern- 
ed’ by the Act шор of’ the nature of 


2, (0916) 3T MLL. 899 : 5LW. 449, . x 
79. (1977) 2 МІ. (S.G.) L : (1977) 1. S.C.]. 458: 
(19°7y 2 An W.R, (S.C.) 1: (1977) 1 8.0.0. 500 : 
(1977) 2 S.C.R. 446 : ALR. 1977 3,0: 244. 


y. | kid diADRAS LAW JOURNAL 


[1979 


rights of the persons who leased and so long : 
as the lezsor was entitled to create a tenancy". 
There can be absolutely no doubt that a life 
estate halder is entitled to create a tenancy. 
There is no statutory bar. The only. ques- 
tion is whether it will enure beyond his life- 
time and the Supreme Court says it will, in 
the case of statutory ténancies. 

That is not the case here. - “A” the mortgagor 
had no right and was not entitled to create — 
the tenancy at the time he created it as there · 
was the tar of lis pendens as provided under 
section 52 of the Transfer of Property Act. 
So on the daté of coming into force of the 
Cultivatinz Tenants’ Protection Act there was 
no valid lease and the tenancy was created by 
а person not entitled to create it. Therefore 
“РБ” woulc not be entitled to any benefits 
under the Cultivating Tenants’ Protection 
Act and he did not get any statutory tenancy. 
rights. He was merely a trespasser in law. 
The doctrine of lis pendens will therefore 
squarely- apply to the facts of the case.. 
Even in the case of leases created by ears 


` tuary,mortgages the Supreme Court has taken 


the view that a tenancy right cannot be claim- 
ed after. redemption—Harihar Prasad Singh 
v. Must of Meenshi Nath Prasad* and Asa 
Ram v. Bam Kalit; In fact even in. С. 
Ponniah’s case; relied on by their Lordships, 
the Süpreme Court said, in respect of leases 
struck by section 76 (a) of Transfer. of 
Property Act (Prudent management by mort- 
gagees) — “such lessees аге not tenants 
at all at the time when they are inducted 
on the land as tenants whatever else Bier may 
be", 

In a recent decision’ of, our High Court in 
Kathaperwnal Pillai v. Murugesam Pillai and 
another®, A. Varadarajan, J., after review- 
ing the entire case-law on the point has held: 
“Though ordinarily the act of leasing of 
agricultural lands might be an act of manage- . 
ment of the property and the title to the 
property continued with the defendant, in 
a suit for specific аа until а sale 


3. 1056 5-С.]. 279 $ 1956 S.C.R.. ALR. 1956 ` 
S.C, -305 
4| 1998 S.2.J-575 : (1958) 2 MLJ. (S..) 32. : 


(1958) 2 An. W.R. б.с.) 82 : 1958 S.C.K. 986 : ALR. 
1958 S.C. 183. | 
5. (1977) 2 ML. (SC.) 1: (1977) 18... 458 : 
(1977) 1 An.V-R. 031: A.LR, 1978.0. 244. — ^ 
6. (1976) 2 М1]. 349 
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deed has been obtained in that-suit in pursu- 
ance of a decree obtained by him, having 
regard to the fact that certain rights in agri- 
cultural lands had been conferred on tenants 
by Tamil Nadu Cultivating Tenants’ Protec- 
tion Act, a lease in such ‘a case would be 
affected by the. doctrine of lis pendens 
under section 52 of the Transfer of Property 
Act, Therefore the lease granted by the 
defendant in the suit for specific performance 


APPLICABILITY OF PROVISIONS 
OF FAIR RENT ACT IN THE COM- 
PUTATION OF ANNUAL RENTAL 
VALUE FOR ASSESSMENT TO 
HOUSE-TAX IN THE STATE OF 
TAMIL NADU. 


By 
R. Tan VILLALAN, Madras. 


For the purpose of fixing annual rental value 
for the assessment to house-tax in our State, 
we have to consider the ‘following provisions 
of the Acts mentioned below:— 


` Section 100 of the Madras City Municipal 
Corporation Act runs as follows e 


100. Method of assessment of property tar. 
—(1) Every building shall. be  asssssed 
together with its site and other adjacent 
premises occupied as appurtenances thereto 
unless the owner of the building is a different 
person from the owner of such site or 
premises. 


(2) The annual value of lands and build- 
ings shall be deemed to be the gross annual 
rent at which they may (at the time of 
assessment) reasonably be expected to let 
from month to month or from year to year 
(less a deduction in the case of buildings, 
of^10 per cent. of that portion of such 
annual rent which is attributable to the build- 
ines alone, apart from their sites and the 
adjacent lands occupied as an appurtenance 
thereto), and the said deduction shall be in 
leu of all allowance for repairs or on any 
other account whatever: 


Provided that— 
(a) in the case of -` 
(i) any Government or railway building; or 
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during the pendency of.such suit would be 
hit by section 52. 


So both, on the question of fact and law ‘D’ 
cannot claim any. tenancy rights and the 
lease-in his favour is certainly hit by Hs 
pendens, 


For the. foregoing reasons I respectfully | 
submit that this decision requires reconsidera- 
tion, 


(ii) any building of a class not ordinarily let 
the gross annual rent of which cannot in the. 


opinion of the Commissioner be estimated 


the annual value of the premises shall be 
deemed to be six per cent. of the total of the 
estimated market value of the land. at the 
time of assessment and the estimated cost or 
erecting the building at such time after 
deducting for depreciation a _ reasonable 
amount which shall in no case be less than 
ten per centum of such cost ; and 


(b) machinery (and furniture) shall be 
excluded from valuation under this section: - 


Provided further that where the annual value 
of any land or building is attributable partly 
to the use of such land or building or any por- 
tion thereof ‘for the display of any advertise- 
ment or advertisements and tax is levied un- 
der this Act in respect of such advertisement 
or advertisements, the annual value of such 
larid or building for the purpose of “assessing 
the property tax thereon shall be ascertained 
as if such land, building or portion is not used 
for the display of advertisement or advertise- 
ments, i 


(3) The (State) Government shall have 
power {о make rules regarding the manner 
in: which. the pérson-or persons by whom 
and the intervals at which the value of the 
land, the present cost of erecting the build- 
ing.and the amount to be deducted for 
depreciation, shall be estimated or tevived in 
any case or class of cases to which clause (a) 
of the first proviso to sub-section (2) applies, 
and they may, by such' rules, restrict or 
modify the application of the ` provisions 
contained in Schedule IV to зисһ case ог 
class of cases. 2 
Section 121 of the Madurai City Municipal 
Corporation Ordinance sfates;— ^... 
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121. "Method of. assessment of property tax - 
—(1) Every building shall Бе assessed 
together ‘with its site and other .adjaceflt 
premises occupied as an appurtenance thereto 
unless the-owner of the building is a different 
person ‘from the owner of such site or 
premises. -` | 

(2у The annual value of lands and buildings 
shall be deemed to be the gross annual rent 
` at which they may reasonably be expected to 
let from month to month or from year to 
year less a deduction in the case of building 
of 10 per cent. of that portion of such annual 


rent which is attributable to the buildings - 


alone, apart from their sites and the adjacent 
lands occupied as an appurtenance thereto; 
and the said deduction shall be in lieu of 
all allowances for repairs or on any other 
account whatever: - 4 
Provided that— 

(а) in the сазе of— | 

(1) any Central or State Government or 
Railway building; or: - 

(ii) any ‘building of a class not’ ordinarily 
let the gross annual rent of which cannot, in 
the opinion of the Commissioner be estimated, 
the annual value of the premises shall be 
deemed to be six per centum of the total of 


the estimated market-value of the land and. 


ihe estimated present cost. of: erecting -the 
building after deduction for. depreciation а 
redsonable. amount which shall in no case be 
less than teh рег centum of such cost;, 


(b) in calculating the value of any land or 
building, the value, of any plant, machinery 
on ‘such land ‘or in such building shall be 
excluded, but, all fixtures including which and 
electric arid other fittings which add to the 
convenience of the -building. shall be valued, 
Subject in the case of a lift to such deduction 
irom the valuation as тау. Бе prescribed by 
the’ Council on account of the cost of Tepairs 
to.maintenance of and attendance on, such 
fift:.. : ПАР | 

Provided further that where the annual value 
‘of any..land or building’ i$ attributable partly 
to the use of such land or building ог any 
‘portion: ; thereof. for -the . display. of ..any 
advertisement or advertisements and tax .is 
leyied under this Ordinance in respect of 


[1979 


.Süth'" advertisement. or advertisements "the 


annual valüe of.such land: ог building for tlie 
purpose of assessing the property tax thereon 
shall be ascertained as if such land, building 
or portion is not used for the display of 
such advertisement or advertisements. “ 


(3) The Government shall have power іо make 
rules regarding-the manner in- which, the per- 
Son or persons by whom and the intervals at 
which, the value.of the land, the present cost 
of erecting the building and the amount to Бе 
deducted for depreciation, shall be estimated 
or revised, in any case or class of cases to 
which clause (а) of the proviso to sub-sec- 
tion (2) applies, and they may, by such 
rules, restrict or modify the application of 
the provisions contained in Schedule II .to 
Such case or class of cases. EU C 
Section 81 of the Madras District Municipali- 
ties Act is similar to' the above ‘said sections. 
It.provides:— ' ” f : 


81-A. Levy of property tax on a direction 

by Government, —(1) The (State Govern- ' 
ment) may by order published in the Official · 
Gazette, direct any Municipal Council to levy 
the. property tax referred to in - sub-sec- 
tion (1) of section 78 or any class of such 
tax, at such rate and with «effect from such 
date (not being earlier than the first day of the : 
half-year immediately following that in whicli 
the order is published). as may be specified in^ 
the order. "E i 


(2)--When an. order ;under- sub-section (1) 
has been published, the provisions. of this 
Act relating to property tax.slall.apply..as 
if- the: Municipal 'Couneil had on the date of 
publication of such order by resolution deter- 
mined: to levy the tax at the rate. and with . 
effect from the. date-ispecified in the order 
and as if no other. resolution. of the Council 
under ,section 78. determining the rate at 
which and the date from which property tax 
Shall be levied had. taken effect. И 


(3) A Municipal Council shall not alter the 
rate at which the property tax or any class 
of such tax is levied in pursuance of:an order 
under sub-section (1) or abolish such tax 
except with the previous sanction of the 
(State- Government) (Inserted by Madras 
Act VIII of 1944), `. За 


її] 


Sėction 120 òf the Madras" Panchayat / Ad; 
1958, also is in tlie Same line: · 


120. 


‘House-tax. (ty: The house-tax shall 


be leviéd on all houses in every village and. 


town on the basis.on which such fax’ was 
levied in the local area concernéd immediately: 
before the commengement of this Act:  * 


Provided that the Government may by: ше; 
prescribe that. the tax shall be levied on the- 


basis .of classified plinth. агба or’ on ‘the’ basis 
of annual rent value or capital value or on a 
combination of any two or more of. the above 
bases. «‹ 


(2) The house-tax shall, эше to the. Dro 

payment of the land revenue, if any, due to 

the Government in respect of the. site of: the. 

house, be a first charge upon the house 

and upon the movable ‘property, 

found within or upon the same and DE 
| ing to the person liable ‘to such tax.. 


(3) The house-tax ` shall be. levied every 
half-year. at such rates as may be. fixed · by 
the ‘Panchayat; not being less than the mini- 
mum ` rates, and. not exceeding. the. "maxi- 
mum rates specified in Schedule I in regard 
to. the basis of levy adopted by. the, Panchayat. 


(4) The Government may make rules. provid- 
‘ing for— ‘ 


(i) the manner of ‘ascertaining the annual’ or 
capital value of house or the categories into 
which they fall for the purposes of taxation; 


(8) the -persons who shall be:-liable: to pay 


the tax and the giving. ot notices: of саши 


of houses; ; ; E n 


(#2) the grant of Tamy. and, other Temis- 
sions; e 


(iv) the emnes. in witch, ud. the 
conditions -subject-to which, houses construct- 
ed, reconstructed: or demolished, or situated in 
areas 
village or town, during any. half-year «shall 
be liable or cease to -be. liable: to. the whole 
or any portion. of, the- tax.. -. ` 


(5) If the” occupier ott a - Bone: pais · “the 
house-tax on behalf of the owner: thereof, 
such occupier shall be entitled to recover the 
same from the owner and may deduct the 
same from the rent theni ог thereafter due 
by him to the owner, 


if апу, 


included: in or excluded , from фе ` 
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The présent legal position of tlis. method of 
assessment has to be gathered’ from -the 
£ollowing' authorities Starting from the year 
1924`1ю'1978:. Popular ‘Assessment Commit- 
lee v. Roberts! ; Municipal Corporation of 
Rangoon ү. Surah Bark .Bagaar Company 
Lid.?; Corporation. of. Calcutta үу. Ashutosh 
De Provincial Treasurer, Alberia v. 

Kerr; Secretary. оў State v. Municipal 
Commissiner of the. City of Madras’: Moti- 
ram. Kesavadas v. Ahmedabad : Municipal. 
Borough’; M. S. M. Riy. & Co. Ltd. v. 

Bezwada. Municipality’ : Ralla, Ram y. Pro- 
vince: of East Punjab®; Bengal Nagpur Rly. 

& Co., Lid; x. Corporation of., Calcutta? ; 

Gulam "Ahamed. Rogoy v. Municipal С orpora- 
tion of City of Bombay”; Borough Munici- 
pality, Amalner v.-Pratap S PUPA Weaving 
and Manufacturing . Co., ‚ Amalner™ s 
Madurai - Munici£ality.v. Posi. Suwida-. 
ram”; Lokamanya Mills Barsi Ltd. v. Barsi’ 
Borough .- . Municipality; Corporation of 
Calcutta v. Podbi Debt; №. С. Jall v, Union 
of India; Patel Gordhandas Hargovindas у. 

Municipal Commissioner, Ahmadabad** ; Cor- 
poration of. Calcutta у. Life Insurarice Cor- 
poration of India ; Guntur Municipal Coum- 
сй v. Rate’ Payers , Association? ; Municipal. 
Corporation of Greater Bombay v. Polychem. 
Ltd. ; New Delhi Municipal -Committee v. 

M. М. Soi -and onther® ; ‘Indore ERETT 





l. (1922) 2 A- C99. 7 usus 
2. A.LR. 1924 Rangoon 194, .- ? 
8, A.LR.1927 Cal. 639, 
4. (1933) А.С. 710. 2 M . 
5. (1887) LL.R. 10 Mad. 38. pcd 
6. A.LR. 1942 Bom. 177. 
7. 7YILA. 118 
кы Wo. e 
+ (1949) IML. 213: ALR. 1949 ЕС. 81. , 
- (1947) 2 МІ]. 106 : AIR. 1947;*.C. 50. - 
d А.В. 1951 Bom 320. Е 
I AXR. 1952 Bom. 401; . 
ie LL.R. (1956) Mad. 530 : 
369 :-A.I.R. -1956 Mad. 49. .. 
13. (1962) 1 $.GJ. 123 : PAIR. 1961 S.C. 1858. 
14. (1962) 3 S.C. R. 49 : А.Т.К. 1962 S.C. 151. 
15. A.I.R. 1962 S.C. 1281. 
16. (1964) 2S.C.R. 608 .: 
1963'S.C. ` 1742; А 
17. (1971) 150.7. "730 : 
A.LR. 1970. S.C... 1417. 
718. (1971) 2 S.C. T. M2 
A.LR. 1971 S.C. 353. 
+- 19. (1974) 2.8.8.7. 502. 
А.К. 1974 5.0. 1779: 
20. (1977) 1 S,C.R. 731; A... R. 1977 S.C. 902, ` 


: : (1944) 9 M.L.J. 25 : ALR. 1944 
P. . 


(1955).2 М1]. 
(1965) 1 S.C.J. 15: ALR. 
(1972.1: SOR, 2% : 


: (1971) 2. 8.0.8. 428 :' 
: (1974) 3 S.C.R.. 687 : 
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v. Rainaprobho*: R. R. Рао v. The 
Government of Tamil Nadu by the Secretary 
to Government R. D. and L. A. Depart- 
ment, Madras and another? ; K. M. Abdul 
Hasan v. The Tiruvarur Municipality "by its 
Commissioner, Municipal Office, Tiruvarur?s ; 
S. Ramasamy v. The Commissioner, C órpora- 
tion of Madras, 


Important and relevant portions in the select- 
ed judgments about 'rate' 'standard rate" ap- 
plication of provisions of Rent Act ‘method of 
assessment’ and ‘Municipal Taxation System’ 
are piven below. The decisions were render- 
ed under various Corporation and Municipal 
Acts and also House Rent Control Acts of 
various States in our country. 


In Motiram y. Ahmedabad Municipalite, 
"rate" is defined.’ А lump.sum ‘imposed 
arbitrarily by the application Committee on 
certain traders and not on the District gene- 
rally, and not depending on the value of the 
property assessed is not a rent. 


In M. S. M. Railway v v. Bemwada Munici- 
pality, the method of calculating or arriving 
at annual yalue of the property is considered. 
The proviso to section: 92 (2) of, Madras 
District Municipalities Act, does not say that 
the method of arriving at annual value by: 
taking a percentage of capital valüe is to be 
utilised only in the case of classes of the 
buildings to which the proviso applies. Т6 
leaves ‘the substantive enactment in the sub- 
section unqualified. in so far as concerns the 
patticular subjects to which the proviso 
relates.. Hence a Municipal Council ‘is not 
precluded by the proviso to section 82 (2) 
from adopting a percentage of the capital 
value of the vacant lands of a Railway 
Company lying within the Municipal limits 
as a method of ascertaining their annual value 
for the purpose of imposition of property tax 
merely by the reason of the fact that this 


—Ó ~ 





21. (1977) 1 S.C,R. 1017 : A.LR. 1977 S.C. 308. 

22, 91 L.W. 110 : (1978) 1 M.L.J. 93. 

23, 91 L.W. 61 : (1978) 1 M.L.J. 121. 

24, (1977) 2 M.L.J. 457:90 L.W, 718 : 
1978 Mad. 141. 

25. A.LR. 1942 Bom. !77. 

1. 711.А. 113 : (1944) 2 M.L. 25; ALR, ГУ 
РЕ. 7]. 


ALR. 


(1979 


method which is one of the recognised 
methods of ascertaining the annual rent likely 
to be paid by a hypothetical tenant referred 
to in the substantive part of section 82 (2) 
is specifically enjoyed in the particular ins- 
tances mentioned in the proviso and that the 
said Railway lands are not included in those 
instances. ° ig : 


In Rale Ram v. The Province of East” 
Punjab?, it was held that item 42 of the 

List II deals with taxes on lands and build- 

ings, hearths, and windows; there are no 

words in the Act to suggest that the tax is 

to be paid only by the occupier and not by 

the owner and it is wholly wrong to read - 
into item 42 words which do not occur there 

and thereby to limit the scope and meaning 

of the expressions used. 


The mere fact that the words “hearths 
and windows occur" along with the words | 
"lands and buildings" in item 42, does not’ 
indicate that they must all be necessarily read 
together, and that tax on lands.and buildings 
must be of the same nature and incidence as 
the tax on hearths and windows. It is quite 
conceivable that the tax on buildings may be 
levied on the owner, whereas the tax on 
hearths and windows may be levied on the 
occupier and vice versa. | 


Wherever the annual value. of the property 
is. the basis of а tax, that tax does not 
necessarily become a fax on income. There 
are other factors to be taken into considera- 
tion.. It is the essential nature of the tax 
charged and not the nature of the machinery 
which is to be looked at. 


In Gulam Ahmed v. Bombay Muntcipahity®, 
it has been held that in-arriving at the rate- 
able value, for purposes of section 154 (1), 
City of Bombay Municipal Act, 1888, of 
property to which the Bombay Rents, Hotel 
and Lodging House Rates Control ‘Act, 1947 
applies the maximum value to be assigned to 
the property is not to be limited to the maxi- 
mum standard rent of the property together 
with the additions thereto permitted by. the 
latter Act. 





2, (1949) 1M... 213: A.LR. 1949 ко. ey 
.8. A,LR. 1951 Bom. 320.. ~ 


tij 


' The rent which ‘has got to be determined 
under section 154 (1), Bombay Municipal Act, 
is not the actual rerit paid but is really a 
hypothetical figure: It has no reality; except 
of course, that the rates are to be based upon 
it. The figure is really speaking the value 
of the beneficial occupation to the rent. That 
value ignores any statutory restrictions upon 
. the levying of rent in excess of the standard 
rent and permissible increases., Hence the 
fact that the Rent Act makes it penal for the 
landlord to levy anything more than the 
standard rent cannot make any difference in 
ascertainment of the figure of the hypothe- 
tical rent. : AES 


In Borough Municipality, Amalner v. Pratab 
Spinning, Weaving and Manufacturing Co. 
Lid., Amalnert, it has been ‘held that 
Statutes” which | impose pecuniary burdens 
are subject to the rule of strict construction 
applied in cases where it is doubtful whether 
the ‘taxing Act really. touches the pérson or 
the subject taxed. --But the same approach 
will have to be adopted if it«is found that 
power is conferred upon a local body, to levy 
taxes on condition that the local body follows 
the procedure prescribed by. the Act before 
levying such a tax. In other words, if. the 
provisions of the Act in effect emphasise that 
compliance with the preliminary proceduré 
amounts to a condition precedent * before the 
levy of tax, it would not be open to the local 
body to contend that the tax levied by itor 
the rule framed by it in that behalf should 
be benevolently construed arid its failure to 
comply with the.préliminary procedure should 
be condoned. The question as'to whether 
the strict or the benevolent rule of'construc- 
tion should be adopted will: always ‘depend 
‘upon the.nature of the rule or by-law in ques- 
tion and the nature of the attack levelled 
against it. | 


The provisions of sections 78 tó 81 must be 
read as'& whole and the liability to pay the 
rates arises only when ‘all’ thesé provisions 
have been complied. with. ` It is hardly 
hecessary to | 
giving an opportunity to the assessee to make 
their objections under ` section 81 and of 








2. 
У 


4, AJR. 1952.Bom, 401. ~ 
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emphasize the’. importance of, 


7 


‘giving him аһ opportunity -tó press for his 
objections before the Standing Committee. 
ft is only when the assessee is enabled to 


M 


‘avail Himself of this safeguard that the list 


can be finalised and authenticated. A provi- 
sional list prepared ex parte under section 78, 
without complying with sections 80 and 81 by 
the Chief .Officer, or any other Municipal 
Servant under his directions cannot be treated 
as either final or effective and valid. 


Failure of the Municipality to comply with 
section 78 (1) would be enough to make the 
assessment list so defective as to be unen- 
forceable, · : ‘ 


If the rules are ийа vires, the fact that they 
have not been challenged at the preli- 
minary stage or even that they had not been 
challenged during all the time that they have 
been іп force since 1929 would not help the 
Municipality; but in dealing with the argu- 
ment that the rule is arbitrary or capricious . 
this fact is not wholly irrelevant. Rule is 
not ultra vires. on the ground that it permits 
of a very large increase in the tax payable 
by the factory buildings. è 


The method of fixing rates by reference to 
the extent of the propérty:/is not unknown 
to the law of ratinz and the Municipality would 
be justi&ed, in adopting this method” if they 
came to the conclusion that it yielded а satis- 
factory. result in deciding what, rent the 
hypothetical or imaginary tenant would pay in, 
respect of these buildings. It would of 
course be better if the Municipality leads some 
evidence to‘show what calculations they made 
and how they worked out the case of the 
hypothetical tenant before they arrived at a 
particular rule. But, the Court’ would not 
be justified in ‘declaring the rule ultra vires 
unless it is satisied that thé rule is so com- 
pletely “inconsistent ` with the basis of the 
annual letting value that it must be held to be 
invalid. It is for the plaintiff who challenges : 
the rule to show how it is wltra vires. 


‘Under section 58 (j) it is competent to the 
Municipal Borough. to make rules as to the 
time at which end the mode in which taxes 
Shall be levied or recovered~or be payable. 
The expression."the mode in which taxes shall 
be levied" may well include the steps which 
are necessary іс be taken in ascertaining the 
valuation of the properties and determining 


РА 


BÉ ж; 


che tax payable’ in respect of them. There 
16, therefore, no doubt that'it would be per 
fectly competent to the Municipality to ‘make 
a rule providing for the basis in ascertaining 
the valuation of the building ‘and this basis 
is either the capital value or the annual letting 
value. Apart from section 58 (7) it would 
be perfectly competent to’ the Municipality to 
lay down principles: for the guidance of its 
officers in preparing the Assessment ‘list under 
section 78. 


. Rule 3 (2), ;Amalner Municipal | 4 ‘Borough 
General Property (Consolidated Tes) Rule, 
was therefore intra vires. 


In Madurai Municipality v, дагана 
ram; it. has been. held as. follows: 


“The provisions of section 82-read with: quide 
6, 8 and'23 of Schedule ТУ of the Madras 
District Municipalities Act hi ak 1920. make 
it: ‘clear— a FE. 


(1) that the: executive айу: has the 
power to fix the rental value of any premises 
for the purpose of levy of property tax.. uM 
(2) that the value so fixed when entered in 
the assessment books, is the basis of the levy 
of the Property bes LIE. XE aed dinde m 


E 
(3). that without. an, 'amendrient: of the' ‘assess: 
ment the tax: cannot, be altered, гапа’ né 


(4) that, even: an amendment has ошуа а limited 


pettospective pareu? ste PO maps 
ол {. 


2n “3 


“There cannot be.a refund; of a tax. ЗЕЙ ШЕЕ: 
ar''assessment which had. become. final :and 


‘which’ was: certainly: not. illegal, when, it was’ 


iniposed and collected. : mei aea 
Тиз, where the Municipality’ demands’ and 
collects from.the owner of:a house propertyi 
tax based оп a'rental value, calculated on thé 
'basis 'of, the rent which was actually; being 
- paid Бу; the tenant but. „subsequently о on an 
application. by the, tenant the. Rent, Controller 
fixes the fair rent.of the house at 2 reduced 
rate with the result that the rental value is 
also reduced, ‘then’ the laüdlórd: cannót- claim 
a refund of the tax from the Municipality: on 
8 ground that because a fair rent was fixed 


EH 
cl Mud e т 








в. LER, 
ADR. 1956 Mad, 4. yi J 


de 
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(1956) А Маа. E (1955) 2. м. ыр 369: 
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under. the- Rent, Contro] Order subsequently; 
and under oné of the provisions of that ordé£ 
Such . fixation operates. retrospectively as 
between. the landlord and the. tenant, it must ` 
be deemed that the rental value fixed by the 


Municipality | for the years in question was, 


wrongly . computed. and therefore & larger 
amount of tax was collacted. than ; ‘was р Е 


gully due.. 
The provision -under the Rent Соні Order 


and Act ‘which makes the landlord liable -to 


repay the amount of rent collected. by him in 
excess of the fair rent fixed, ‘cannot have 
general.application. "To such a case, section 
72, Contract Асі, can have no application 
because neither the Municipality nor the. as- : 
sessee' was ‘under any mistake as to’ the tax 
payable, and the tax was voluntarily paid. 


Though the fair rent fixed under the House 
Rent ‘Control. Act may, and ordinarily should; 
be taken into consideration -by the Municipal 
authorities in computing’. the annual value 
under section 82,-they are.not bound to take 
Such fair теш as necessarily , the rent for 
which ‘the premises may reasonably ‘be ex- 
pected to be let, ‘within the meaning of. sec: 
tion 82 of ше Madras District - -Municipalities 
Act. x 1 , Ode. 


SLE ERE as 


Im- Тойу Mills, Pus “Ltd, v. Вау 
Borough Municipality y,  Barsit,. it, , has, Беен 
held 5 follows: ae s CE 


"Rule 2: С framed by the, Barsi Municipatigh 
under section 58 ( j) of, the Act for assessing 
house tax and, water tax: in respéct.. of factory . 
buildings. and buildings relating tlieréto on a 
rental value computed on the floor areá > ‘of 
the structures - and: not on the capital.” "value 
or on. the, annual rent for which thé build 
ings may: reasonably be expected’ to let is Ше . 
gal and ultra vires. By section 78,. sub-sec- 
Жоп (1), clause (d) and Explanation to 
séction. 75; the ráte to be. levied on lands and 
buildings may: be assessed on.. the valuation 
of the lands ап buildings based on capital 
or the annual letting value. If ће, rate is to 
be leviéd: оп the basis of capital value the 
building to be taxed must be. valued according 
to some: recognised method of valuation; if 








6. (1962) 1 5.0.7. 1231: A.LR. 1961 5.0. 358. 
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it) _ 
the rate is to be levied оп the basis of е 
annual letting value, the .building must. be 
valued at the annual rental. which.a hypothe- 
- tical tenant may pay. in respect of the build- 
ing. By prescribing. valuation :сотршей on 
the area of. the factory building, the Munici- 
pality not.only. fixed arbitrarily . the annual 
letting value whichebore no relation to the 
_ rental which a tenant may reasonably pay, 

but rendered the statutory right of the tax- 
payer to challenge the valuation illusory. An 
assessment list .prepared under section 78 
before it is authenticated, and finalised must 
be published and the tax-payers must be given 
an opportunity to object,to the valuation. By 


the assessment list in.which the valuation is, 


not based upon.the capital value of the build- 
ing or the rental which. the building may fetch, 
but on the floor.area, the obj ection, which the 


tax-payers may raise is in substance restricted * 


to the area and-not to the valuation. . 


In Corporation of ‘Calcutta ү. Sm. Padma 
Debi", it has been held :—"Under section 127 
(a), Calcutta Municipal Act, the value of the 


property to the owner is the standard in mak- 


ing the assessment hereundet. Though :the 
word ‘reasonably’ in section 127 (a) is not 
capable of precise definition it signifies ‘in 
accordance with reason'. In the ultimate 
analysis it is a question of fact. Whether a 
particular act is reasonable or not depends on 
the circumstances in a given situation. А 
combined reading of the provisions of sections 
2 (10) (b), 3 апа 33 (a) of the Rent Con- 
trol Act leaves no room for doubt that a con- 
tract for a rent is not only not enforceable 
but also that the landlord would be commit- 
ting an offence if he collected a rent above 
the rate of the standard rent. One may 
legitimately say under those circumstances 
that a landlord cannot reasonably be expected 
to let a building for a rent higher than the 
standard rent. А law of the land with its 
penal consequences cannot be ignored in ascer- 
taining the reasonable expectations of a land- 
lord in the matter of rent. In this view, the 
law of the land must necessarily be taken as 
one of the circumstances obtaining in the open 





~ 7. (1962) 3 S.C,R. 49 : А.Т.К. 1962 S.C. 151. 
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market placing an upper limit on the rate of 


‘rent for which a building can reasonably. be 


expected to let. 1% is true that section 127 
(a) does, not contemplate the actual. rent. 
received by a landlord, but a hypothetical rent 
which he can reasonably be expected to receiye 
if the building is let. But hypothetical rent 
may be described as a rent which a landlord .- . 
may reasonably be expected to get in the open 
market. .In that situation, a statutory limi- 
tation of rent circumscribes the scope of. the 
bargain in the market. .In no circumstances 
the hypothetical rent can exceed that limit, 


‘The omission of a specific provision, as in 


section 26 of the Calcutta.Rent Act of 1920, 
prohibiting the Calcutta Corporation from 
making assessment of any rent higher than 
the rent fixed by the Rent Controller in the 
subsequent Acts does not jnevitably lead to 
the conclusion that the omission implies the 
conferment of such a power. ‘;No implied 
prohibition can.be.drawn from the history and 
value under section 127 (a) of the Act cannot 
be fixed higher than the standard rent under 
the Rent.Control Act." - 


In Patel. Gordhandas Hargovindas and others 
v. The Municipal Commissioner, Ahmedabad 
and another*, it has been held as follows: 


“Per majority: Rule 350-A framed by the 
Municipal. Corporation-of Ahmedabad for 
rating open lands read with rule 243 is йа 
vires. Sections 73 and 75 inasmuch as it 
pérmits the fixation of rate at percentage of 
capital value of the lands andenot on their ` 
annual value. The assessment list prepared in 
fhat manner under rule 350-A must also be 
struck down as ultra vires the Act, "The kind 
of tax which section 73 (1) (+) empowers the 
municipality to impose on lands arid buildings 
is a rate on lands and buildings and the use of 
the word “rate” in clause (7) must be given 
its due significance. By the time when the 
Municipal Boroughs Act was passed in 1925 
the word ‘rate’ had acquired special meaning’ 


-in English legislative history and practice and ` 


also in Indian legislation where that word 
was used, and it meant a tax for local pur- 
poses imposed by local authorities and the 
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basis of the tax is the annual value of the 
lands or buildings on or in connection with 
which it is imposed by the local authorities 
-arrived at in any one of the following three 
ways, namely, (1) actual rent fetched by land 
or building where it is actually. let, (2) where 
it is not let, rent. based on hypothetical 
- tenancy, particularly in the case of buildings 
and.(3) where either of these two modes is 
not available, by valuation based on. -capital 
value from which annual value has to be found 
by applying a suitable percentage which may 
not be the same for lands and buildings. 
"Therefore, when in 1925, section 73 (1) of 
the Act, while specifying taxes: which could 
be imposed by a municipal borough, used the 
word 'rate' on buildings or lands situate with- 
in the municipal "borough, the word ‘rate’ 
must have been-used in that particular mean- 


ing which it had-acquired in the legislative’ 


history both in-India and England before that 
date. The mattér might have''been different 
if the words in clause (7) of ‘that section were 
"a tax on buildings or laríds or both situate 
within the municipal borough for: then the 
word 'tax' would have a wide meaning and 


would not be confined to any special mean- · 


ing". But the use of the word ‘rate’ in that 
clause definitely means that, it is that parti- 
cular kind of tax which in legislative history 
and practice was known as a “rate’ which the 
municipality could impose and.not any other 
kind of tax. It is true that by virtue of the 
Explanation to section 75, it is open to the 
municipality in the case of.lands, to use $wo 
` bases of valuation namely, either capital or 
annual letting value. But that does not mean 
that because the municipality is empowered to 
‘ase capital as one basis of valuation, it has 
been empowered when fixing a rate to fix it 
as.so much percentage of the capital value. 
That explanation carries only the meaning 
which is in accordance with the practice in 
England and hence it only means that in order 
to arrive at the annual value for purposes of 
levying a rate which is a tax on the annual 
value, the municipality may use the capital 
value and then a percentage thereon to arrive 
sat the annual value. This would be in 
accordance with the third way of arriving at 
annual value referred to above. 
Mathematically, it may be possible to arrive 
at the same rate of amount payable by an 
occupant of land, whether the rate is’ fixed 
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at a particular percentage of the annual value, 
But this identity would not make any ditfer- 
ence to the invalidity of the method of fixing 
the rate on the capital value directly. If the 
law enjoins that the rate should be fixed on 
the annual value of lands and buildings, the 
municipality cannot fix it on the capital value, 
and then justify it on the ground that the 
same result could be arrived at by fixing a 
higher percentage as the rate in case it was 
fixed in the right way on the annual value. 
By levying it otherwise directly at à percent- 
age of the capital value, the real incidence of 
the rate is camouflaged, and the electorate not. 
knowing the true incidence of the tax may 
possibly be subjected to such a heavy incidence 
as in some cases may amount to confiscatory 
It follows therefore that as the tax 
is to be levied under rule 350-A. read with 
rule 243 directly as a percentage of the cipital 
value it is to be struck down as “tra vires the 
Act and the assessment based in that manner 
must be struck down as wlira vires." 


In Corporation of Саісийа v, Life Insurance 
Corporation of Іпа, it has been held as 
follows: -` dn 


"In determining the gross annual rent at 
which the land or building might at the time 
of assessment reasonably be expected to let 
from year to year, the statutory limitation of 
rent circumscribes the scope of the bargain in 
the market and іп no circumstances the 


‘hypothetical rent may exceed the limit. Іп 


determining the annual value of the land“or 
building for the purpose of ascerfaining the 
consolidated rate, therefore the staridard rent 
is the maximum amount which can be taken 
into account. It cannot be said that the gross 
rent for which the land or building might, rea- 
sonably be expected to let is subject to the 
maximum limit of the annual standard rent, 
only in those cases in which standard rent 
under section 9 of the West Bengal Premises, 
Rent Control (Temporary Provisions) Act, 
1950 is fixed by order of the Controller, as 
envisaged by the proviso to section 168, and 
that where no such standard rent is fixed by. 
order of the Controller, the assessing autho- 
rity is in determining the annual value, com- 
petent to take into account all relevant cir- 


9. (1971) 1 S.C.J. 780 : (1971) 1 S.QR. 248 1 


ALR. 1970 S.C, 1417. 
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cumstances including the rent at. which the 
premises were or could be sub-let. Even. if 
there is no order of the Controller fixing 
standard rent under section 9, the standard 


rent stands determined by the definition of’ 
‘that expression in section 2 (10. (b) of that: 


Act.. Under the Act the quantum of the con- 
solidated rate depends upon the annual value 
of land or building on the gross rent for which 
the land or building might reasonably be 
expected to let, and not the gross rent 
at which the subordinate interest of a tenant 
may be expected to sub-let.., In determining 
the assessment of annual value, the assessing 
authority is not concerned with-the rent which 
the tenant may receive from his sub-tenant. 

It is the gross rent which the owner may 
realise by letting the land or building under 
a bargain uninfluenced by extraneous consi- 
deration which determine. the annual value. 
Section 193 only. provides for apportionment 
of consolidated rates. It is irrelevant in 
determining annual value.’ 


In Guntur Municipal Council v. Guntur Town 
Rate payers: Association, it was held:— 
3 

“The only point which we are called upon to 
decide is whether before the fixation of a fair 
rent of any premises the municipality was 
bound to make assessment in the light of the 
provisions. contained in thé Rent Acts. A 
subsidiary question has also arisen whether 
the Courts below were justified in referring 
to and passing the decrees keeping in view 
the Rent Acts which were in force prior. to 


the enactment of the Andhra Pradesh Build-. 


ings (Lease, Rent and Eviction) Control Act, 
1960, hereinafter called the “Act”. Now 
section 82 (2) of the Municipalities Act, as 
stated before, makes provision for the fixa- 
tion of annual value according to the rent at 
which lands and buildings may reasonably ‚Ье 
expected to be let from month to month or 
from year to year less the specified deduc- 
tion. The test essentially is what rent the 
- premises can lawfully fetch if let out toa 
hypothetical tenant. -The municipality is thus 
not free to assess any arbitrary annual value 
and has to look to and is bound by the fair 


10. (1971) 2 S.C.J. 142: (1971) 2 S.C.R. 423: A.LR. 


1971 S.C. 353. 


"of which no'such rent has been fixed. 
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or the standard rent which would be payable 
for а particular. premises under the Kent Act 
in force during the year of assessment. In 
Corporation of Calcutta v, Smt. Padma 
Debi", it was held that on a fair reading of 
the express provisians of section 127. (а) of 
the Calcutta Municipal Act, 1923, the annual 
rent could not be fixed higher than the 
standard rent unde- the Rent Control Act. 
There the Rent Control Act of 1950 came 
into force before the assessment was finally 
determined and it was. observed that the cor- 
poration had no power to fix the annual valua- 
tion of the premises higher than: ‘the standard 
rent under that Act. The learned counsel 
for the appellant has not паде any attempt 
nor indeed he could do so to contest the 
&bove view. What has been stressed by him 
is that section 7 of the Act makes it clear that 
it is only after the fixation of the fair rent 
of a building that the landlord is debarred 
from claiming or receiving the payment of 
any amount in excess of such fair rent. It 
is urged that so long as the fair rent of a 
building or premises is not fixed the assess- 
ment of valuation by a municipality need not be 
limited or governed by the measure provided 


‘by the provisions of the Act for determina- 
.tion of fair rent. 


Logically such buildings 
Or premises as are not let out to a tenant and 
are іп the  self-occüpation of the landlord 
would also fall within the same principle if 
no fair rent has even been fixed in respect 
of them. 


We are unable to agree that on fhe language 
of section 82 (2) of the Municipalities Act 
any distinction can be made between build- 
ings the fair rent of which has been actually 
fixed by the Controller and those in respect 
itis 
perfectly clear that the landlord cannot law- 
fully expect to get more rent than the fair 
rent which is payable in accordance with the 
principles laid down in the Act. The assess- 
ment of valuation must take into account the 


.measure of fair rent as. determinable under 


the Act. It may be that where the Control- 
ler has not fixed the fair rent the municipal 
authorities will -have to arrive at their own 


11. (1962) 3 S.C.R: 49: A.LR. 1962 8.0. 151. 
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: figure of fair rent but that can be done with- 
out any difficulty by keeping in view the prin- 
ciples laid down in section 4 of the Act for 
determination of fair. rent. This would of 
course:be with regard to the assessment of 
. valuation “for the period subsequent to the 
coming into force of the Act. For the prior 
period it would be the rent Act in force 
during the year of assessment in the light of 
the provisions of which the’ figure of the fair 
rent would have to be determined and assess- 
ment made accordingly. Жүз d. + 


There is а good deal of confusion in the 
judgments of the trial Court-and the first 
appellate Court with regard to the Rent Acts 
the provisions óf' which would have to be 
xept in view for the assessment of valuation 
for the purpose of section 82 (2) of the 
Municipalities Act. The decrées which have 
>een granted suffer from the same infirmity. 


It has been pointed out by the learned coun- 


Sel for the respondents that according to the 
rules contained in the fourth schedule to the 


Municipalities Act the assessment books have 


to be revised once in every five years and 
the quinquennial assessment thus made enures 
for that period. But it appears from the 
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rules that a procedure has been prescribed for ` 


changing the assessment whenever a case is 
made out for doing so. We are not con- 
cerned with the procedural difficulties which 
may be experienced, we have to declare what 
the law is and as appears to be well-settled 
the assessment of valuation for the purpose 
cf tax must be made in accordance with and 
in the light бї the provisions of the Rent Act 
which would be in force during the period of 
- assessment. ; : 


In the result the decrees which have been 
granted are hereby modified by declaring that 
tae general revision made by the Guntur 
Municipality by increasing the rental valua- 
tron of houses and buildings beyond {һе fair 
rent determinable under the Rent Act in force 
for. the period of assessment shall be illegal 
and ultra vires and a permanent injunction 


shall iSsue restraining the municipality from · 


realising any amount in excess of such tax 
which may be found due on the valuation 
fixed according to the principles laid down 
in our judgment. In view of the entire cir- 
cumstances the parties are left to bear their 
own costs in this Court.” - 


In 
Bombay v. M|s. Polychem Lid.?, it was 
observed : | Pus 

"So long as a building is not completed. or 
constructed to such an extent that at least a 
partial completion notice can be given so that 
the completed portion ean be occupied and 
let, the land can, for purpose of rating, be 
equated with or treated as vacant land. . 16 
is only when the building which is being put 
up is in such a state that it is actually and 
legally capable of occupation that the letting 
value of the building can enter into the com- 


putation for rating “Rebus sic stantibus". ` 


Although, the definition of land, which is 
rateable, covers three kinds.of “land”, yet, 
for the purposes of rating section 154 recog- 
mises only two categories. The doctrine of 
sterility, in the context of the provisions of 
the Act cannot apply. 
happens is that when land, which is in the 
process of being built upon, is equated with 
vacant land, which is not yielding any profit, 
it ceases to be rateable land. But under the 
Act all “land”, whether vacant, or in the pro- 
cess of being built upon, or built upon, is 
rateable according to the well-settled princi- 
ples. All that can be said is that, so long as 
a building being сопѕігисіей оп some land is 
not in a state fit for occupation, its rateable 
value should not be more or less:than that 
of land which is vacant." : Dude Эа 


In New Delhi Municipal Committee v. 
M..N. Soi and another??, it was held: 


"Although legislative provisions for the fixa- 
tion of standard rent in New Delhi contained 
in section 9.of the Delhi Rent Control Act 
LIX of 1958, are comparatively recent and 
fairly elaborate, yet, the fixation of rates for 
the purposes of assessment of house tax is 


Still governed by the provisions of section 3 . 


(1) (b) of the Punjab Municipal Act of 1911, 
enacted at a time when there was no machi- 
nery for the control of rent. 
reading of the provisions of section 3 (1) 
(2), no doubt is.left that although annual 


value for purposes of rating land, may be. 


linked to the assessment of land revenue, if 





12. (1974) 2 5.0.7. 502: (1974) 3 S.C.R. 687: A.LR. 
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The Municipal Corporation of Greater ` 
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. In England, what _` 


M 


`) 


thè State Gonne. -so directs, yet in, the - 
case of houses or buildings, it is:the reason 
able expectation to let 
subject to “certain 


been the origin of rating. Where a rent is 
higher һап that „which сап be legally, 
demanded by the landlord and actually paid 
by a tenant despite the fact that such viola- 
tion of the restriction on rent chargeable by 
law is visited by penal consequences; the 
municipal ‘authorities cannot take advantage 
of this defiance of the- law by the landlord. 
Rating cannot operate as a mode of sharing 
the benefits of illegal rack-renting indulged 
in by landlords for whose activities the law 
prescribes condign punishment. It is not 
the expectation of a landlord who takes the 
. risk of prcsecution and -punishment which the 
violation of the law involves, but the expec- 
tation of the landlord who is prudent enoush 
fo ‘abide by the law -that serves as the 


standard of reasonableness бог. ‘purposes of | 


` rating. 


Where “fair rent” ЖАЙДЫ b the house in 
question in New Delhi, was fixed. in 1941 
under the New Delhi House. Rent: Control 
Order, 1939, and that fixation continued-to 
be valid notwithstauding the repeal of the 
Control Order, even, “after the Delhi Кеш 
Control Act, LIX of 1958 came ‘into force, 
the fair rent determined the standard rent 
which still affected the assessment of rates 
of the house in question for fixation of rates 
for assessment of house tax under the 
Punjab Municipal Act, notwithstanding the 
fact that the landlord wos deriving at the 


time of fixation a meh higher rent than the . 


standard rent.” 
In -Indore и у. ‚ Rataapraba', the 


Court held: А 


“It would be а ` proper interpretation of the 
provisions of clause (Р) of section 138 of the 


Асі to hold that in a case where the standard ` 


rent of a building has been fixed under sec- 
tion 7 of the Madhya Pradesh Accommoda- 
tion Control Асі, and there is nothing to 
Show that there has been fraud or collusion, 
that would be its reasonable letting value, but 





14. Eu I S.GR. 1017 : ALR. 1977 S.C. 308. 
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such ‘ buildings, 
reasonable.’ deductions, 
which governs valuation whatever may.have 
.regard to the 
„Accommodation Control 


é. 
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where -this is not so, and' the: Бий has 
never. been “let out and'is being used in a 
nfanner where the question of fixing its stan- 

"dard rent.does not arise, it would be per- ` 
missible to fix its reasonable rent without 
provisions of the M. P. 

Act, 1961. This. 
view will, give proper effect to the non- 
obstante clause in clause (b) with due’ 
regard to its other provision that the letting: 
value should be "reasonable". Since no 
standard rent was fixed in respect of the. 

premises in question the. Municipal Commis-. - 
Sioner was justified. in adopting another 
suitable criterion for determining the annual 
value of the building. There is in fact 
nothing in the Act to make obligatory for the’ 
Commissioner. to: follow the provisions of the’ 
M. P. Accommodation Control Act in spite 
of the non-obstante clause and -to limit the 


‘annual value to any standard rent that the 


building might fetch under the Ас”. 


In Ramaswami v. The C ommissioner, Соё 
poration of Madras™, it is stated that the 
value “has to be fixed on the basis of rele 
vant provisions of the; Rent Act. Such : 
value has to be fixed with reference to the 
fair rent: determined as per the provisions 
of the Rent Act. Where fair rent is not 
fixed Municipal Authorities have to apply 


. thé provisions of the Rent Control Act and 


determine the fair rent before assessing the 
property to tax". 


In Dalavai v. Government of Tamil Nadu", 
it has been held as follows:— 


“According to the Supreme Court the deter- 
mination of the annual valuation of property 


with reference to-the floor cannot be justified 


under the law ої rating. Fixing the rate 


— at a percentage of the capital value is not 


permitted by the Tamil-Nadu City Municipal ' 
Corporation Act.’ Hence the property tax 
cannot be levied under" section 100 of the 


-Madras City Municipal Corporation Act, on 


the plinth area- basis. . The actual basis 
adopted by the corporation cannot be 
known unless reasons. for the, proposed 





15. one M... 457 : 90 L.W. 713: A.LR. 1978 
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enhancement are given in the special notices 
contemplated by the rules; the assessing 
_ officers should be directed to give reasorts 
for enhancement. 
told as to what is the reason for the enhance- 
ment.in the assessment he may not know 
on what ground the enhancement has been 
made. In such cases he may not be able 
to put forward his objections specifically and 
effectively, It is therefore clear that the 
special noticés should give reasons for 
enhancement”. 


In Abdul Hasan v. Tiruvarur Municipality’, 
if has been observed as follows :— 


“Under section 82 (2) of the Tamil Nadu 
District Municipalities Act, 
been made for the fixation of annual rental 
value according to the rent at which the lands 
and buildings may reasonably be expected to 
be let from month to month or year to year 
less the specified deductions. The test 
essentially is.what rent the premises сап 
lawfully fetch if let out to a hypothetical 
tenant, The Municipality is not free to 
assess ‘any arbitrary value and has to look 
to and is bound by the fair or standard rent 
which. would be payable for a particular 
premises under the Rent Control Act m 
force. 


be ‘made between buildings. the fair rent of 
fixed under the 


WS 


which ‘has been actually 


Unless the assessee i$: 


provision has. 


'In this respect no distinction cam 


[1972 


Rent Control Act and those in respect of 
which no such rent has been fixed". 


The cumulative and derivative effect of all . 
the decisions of various High Courts and 
our Supreme Court puts ‘the legal position 
about the applicability qf provisions of Fair 
Rent Act in the assessment of annual value 
for house-tax in the State of Tamil Nadu. 
as follows: : 


1. The annual rental value of the house . 
property has to be fixed with reference to 
the fair rent to be determined for the build- 


ing applying the provisions of the Rent 
Contro Act, i.e., 


Tamil Nadu Houses 
(Lease and Rent © Control) Act. Other 
methods of assessment to tax are illegal and 


not sustainable in law. . 


. 2. Tf fair-rent has been fixed already, that 


rent has to be taken as the basis for the 
computation of annual rental value. Calcula- 
tion on the basis of ‘actual rent’ or 'reason- 
able rent’ is not legal and only ‘fair rent’ 
should. be the basis. f 


3. In cases where fair rent has not been 
fixed, the municipal authorities have to apply 
the provisions of Rent Control Act and 
determine the fair rent for the building before 
assessing the house property to tax. і 
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SUITS BARRED UNDER TEMPO- 
RARY STATUTE. 


By 


B. SUNDARAMOORTHY, B.COM., B.L., Advocate, 
Part time Lecturer, Law College, Madurai. 


In Tamil Nadu many Debt Relief Acts 
were passed in’ 1975-76 granting temporary 


reliefs. to the debtors. They are, Tamil 
Nadu Indebted Agriculturists (Temporary 
Relief) Act (X of 1975). Tamil Nadu 


Indebted Agriculturists (Temporary Relief) 
Act (XV of 1976). Tamil Nadu Indebted 
Persons (Temporary Relief) Act (XVI of 
1976), etc. Under these Acts, filing of 
suits and execution petitions was barred for 
& particular period. Section 3 of Act X of 
1975, barred such a filing for 1 year from 
15th January, 1975 and section 3 of Act (XV 
of 1976y and section 4 of Act (XVI of 
1976) barred such a filing for 275. years from 
15th January, 1976 as eventually amended. 


If & suit or execution petition is filed during 
the prohibited period and against a person 


entitled to the benefits of the said Acts, 


it is їо be dismissed as barred under these 
Acts. , This position was made clear by the 
decision of Ismail, J., in Saradam Ammal v. 
Veerap pa Chettiar: Similarly there are 
provisions for staying the suits and execu- 
tion pefitions which were already filed prior. 
to 15th January, 1975 and pending. on the 
date of commencement of these Acts. 


But if the suits and execution petitions 
filed during the prohibited period were not 
disposed of prior to the expiry of the period 


specified in the said Acts, then, the question: 
proper. 


arises as to what should be the 
disposal of those suits and applications, after 
the expiry of the prohibited period. One 


view is that such suits and petitions should. 


be dismissed as barred under those Acts and 
another view is that they shouldbe -prosecut- 
ed and disposed of as if those Acts were 
never in force, Justice Ramanujam has taken 
the latter view in Margachari v. Krishna- 
swami Mudaliar?. n this case a judgment- 
debtor filed an application for stay of execu- 





1. (1978) T.L. N.J. 75. 
2. (1978) 1 M.LJ. 74: 91 L.W. 651. 
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. on 7th july, 1975. 


Tamil Nadu Act (X of 1975), 
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tion under section 4 of the Tamil Nadu 
Indebted . Agriculturists ( Temporary Relief) 
Act (X of 1975), but .without disposing of 


- that. petition, the executing Court posted it 


to 11th July, 1975 and thé property -was sold 
The judgment-debtor : 
filed an application under section 47, Civil 

Procedure Code, for setting aside the sale 
and contended that the sale was void as itj, 
was conducted during the pendency of the. 
stay application. He also placed réliance on 
Nachimuthu Chettiar v. Moorthammal?. But 
the lower Court dismissed the application 
filed under section 47, Civil Procedure Code. 

Ramanujam, J., aiso confirmed the decision 
of the lower Court and rejected the conten- 
tion of the judgment-debtor holding that, the 
judgment-debtor cannot rely’ upon section 4° 
of Act (X of 1975) at all, as it has ceased. 
to have any operztion after expiry of one 
year from 15th January, 1975. He observed, 

“Besides, the Tamil Nadu Act (X of. 1975) 

is a temporary statute and it bas expired by 
efflux of time. Though the Tamil Nadu Act 
(XV of 1976) has taken the place of the 
the latter 
has ceased to have effect. 1t is a general. 
rule of ‚ interpretation that if a temporary 
statute expires by efflux of time it should 
be deemed that the Act never existed on 
the statute book. Therefore the first appel- . 
lant cannot claim то set aside the sale under: 
section 47 of the Code of Civil. Procedure: 
on the ground that he is entitled to stay 
under section:4 of the Tamil Nadu ‘Act (X 
of 1975), which has now ceased to have any 
operation". • i 


I submit that the observation of the learned 
Judge is not correct and if it 1s accepted as 
correct, if will cause hardship to law-abiding 
litigants and tend-to encourage disobedience 
to- ‘Taw. ‘According "tà him after the expiry 
of the period .it should be deemed that the 
Act (temporary statute)" never existed on 
the statute book. If it is so, not only sec- 
tions 3 and 4 of the Act -X of 1975: will be 
deemed to have never existed, but section 
5 of the Act X or 1975 and section 6 of 
Act XV of 1976 will also be deemed to have 
never existed сп the statute book and a 


3. (1976) T.L.N.J. 36. 


16 


creditor cannot avail of these provisions at 
all. These sections deal with the exclusion 
of time for limitation and according to them 
the time during which the institution of suit 
or the making of .the application was barred 
under the Act, shall be excluded in comput- 
ing the period. of limitation. If a creditor 
bona fide omitted ta sue in the belief that 
the Act applies to the suit to be filed by him 
` then also he can have extended period of 
limitation. Therefore if these sections saving 
the limitation for suits which could not be 
filed during the period of ban, were deemed 
to have never existed then all such suits will 
be out of time and could not be filed at all. 
This means a creditor who in obedience to 
law did not file the suit during the period of 
bàn іп accordance with section 3 or 
4, has to lose the debt due to him and a 
creditor who disobeyed the law by filing the 
suit in contravention of section 3 or 4 stands 
to gain. 
Further the presumption of fraudulent trans- 
fer available under section, 6 of Act X of 
1975, section 6 of Act XV of 1976 and sec- 
tion 7 of Act XVI of 1976, will not also be 
available to such а law- -abiding creditor and 
he wil be without any remedy to proceed 
against the property of the judgment-debtor, 
now іп the hands of a third. party, the trans- 
fer having taken place during the period of 
the Temporary Relief Acts. It is to be 
noted that the Tamil Nadu Debt Relief Act, 
(XL of 1978), which is a permanent 
statute does not contain any provision for 
exclusion, of limitation, or for drawing the 
presumption ef fraudulent transfer and the 
only provision providing for the same is the 
provision made in the temporary statute. 
Even though the Tamil Nadu Debt -Relief 
Act (XL of 1978) is to be repealed by the 
Tamil Nadu Debt: Relief Act, 1979, the latter 
Act also does not contain any such provision. 
Section 34 of the Tamil Nadu Debt Relief 
Bill, 1979 saves limitation only for those suits 
which would have been filed, but for the 
fact that the institution of the suit or mak- 
ing of the application was barred by the pro- 
visions of Act XL of 1978, thereby meaning 
only suits and execution applications of a 
debt the principal of which does not exceed 
Rs. 500 and of such portion of the debt as 
was wiped out under the Act XL of 1978, 
and in respect of other suits a creditor has. 
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to fake shelter for extension of'time only 
under the Temporary Relief Acts. In fact, 


. all thesé sections 5 and 6 of Act X of 1975 


and Act XV of 1976 and sections 6 and 7 
of Act XVI of 1976 are intended to be in- 
voked only after the expiry of period pres- 
cribed under those Temporary Relief Acts and 
to say that such an Act itself should be 
deemed to have never existed on the statute 
book after the expiry of the period is to 
defeat the very purpose. of incorporating 
those sections themselves. 


I would also like to cite a direct decision 
holding a view contrary to the one expressed 
by Ramanujam, J. It is a decision of Raja- 
gopalan, J. in Ramanathan Chettiar v. 
Ramaswamy Pillai and another. In this 
case a suit was filed during the pendency of 
the Madras Indebted Agriculturists ‘Tempo- 
rary Relief Act (V of 1954). The Act. 
came into force on 6th February, 1954 and 
the suit was filed on 2nd December, 1954 
in contravention of the Act. The period 
prescribed by section 3 of that Act as even- 
tually amended came to an end on 1st March, 
1955. The suit was dismissed on 17th July, 
1955 holding that the defendant was an agri- 
culturist and the suit was barred under the 
said Act. It is to be noted that even though ` 
the Act V of 1954 (Temporary statute) was 
spent by efflux of time on the date of dis- 
posal of the suit, the learned Judge dismissed 
the suit. He observed: “That the suit was 
ultimately dismissed only on 19th July, 1955, 
really made no difference to the question at 
issue if the Court had jurisdiction to dismiss 
a suit which was instituted in contravention 
of section 3 of Act V of 1954”. 


Therefore, I submit that the view expressed 
in Ramanathan Chettiar’s case‘, is preferable 
to the one expressed in Margachari’s саѕе and 
the suits filed in contravention of Temporary 
Relief Acts are liable to be dismissed even 
after the expiry of the period prescribed 
under those Acts. | М 





4. (1957) 2 M.L.J. 267: 70 L.W. 733: LL.R. 
(1957) Mad. 1236: A.I.R. 1957 Mad. 780, 


5. (1978) 1 M.L.J. 74 : 91 L.W. 651. · 
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'"APPEALABLE ORDERS AND REVISION 
UNDER SECTION 115, CIVIL . PROCE- 
DURE CODE” 

By - 

R. MANILAL, Advocate, Madras-18. 


There is analogy between a Revision and an 
Appeal. But the two are not identical. In 
a suit or an appeal the points to be determined 
ordinarily are those on which the parties are 
at variance. A revision application stands 
on a different footing. It isa matter between 
a higher Court and lower Court and in fact 
revisional powers may, in certain cases, be 
exercised without an application by any of the 
parties concerned. An appeal is а con- 
tinuation ofthe proceedings of the original 
Court and is in the nature of rehearing and 
in effect the entire proceedings are before 
the Appellate Authority which has power 
to review the evidence subject to the statu- 
tory limitations prescribed; but in a revision 
the Revisional Authority has not such powers 
to review the evidence unless expressly con- 
ferred byastatute. It cannot travelbeyond 
the order passed or proceedings recorded 
by the Inferior Authority and make fresh 
enquiry and pass orders on merits on the basis 
of the said enquiry.* 


The High Courtis conferred revisional jurisdic- 
tion under section 115o0f Civil Procedure Code to 
revise the orders passed by subordinate Courts. 
The revisional powers of High Court cannot 
be invoked unless the following conditions 
exist : 

(1) There must be a “case decided’ by a Court. 
(2) The Court deciding the case must be 
subordinate to the High Court, and 


(3) ‘No appeal’ must lie to the High Court 
against the decision. 


(4) In deciding the case the subordinate 
Court must appear to have : (a) exercised a 
jurisdiction not vestedin it by law or (5) failed 
to exercisea jurisdiction vestedin it by iaw. or 
(c) acted in theexerciseof jurisdiction illegally 
or with material irregularity. Thus the revi- 
sional jurisdiction of High Court is limited 
to questions of irregular exercise of or non 
exercise of,or illegal assumption of jurisdiction. 





А 1. V. Ramasubbayya v. В. Sarojioni, (1976) 1 An. W.R. 
32. 

2. State of Kerala v. К. М. Сапа Abdulla & Co. 
(1965) 2 S.C.J. 461: (1965) 2 I.T.J. 351: (1965) I 
S.C.R. 601. 
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On this background ofthe scope of revisional 
powers of High Court, the point taken for 
“consideration, in this article, is ‘whether а 
revision under section 115 of Civil Procedure 
Code to the High Court is ; maintainable 
against an appcalable order under Order 
43, rule 1 of Civil Procedure Code.’ 

The exercise of revisional powers of High 
Court is entirely discretionary. But as to 
whether the High Court would exercise. its 
discretion in fayour of interference, where 
another remedy, is open to the party, is the 
question to be answered by taking into con- 
sideration the following High Courts? 
decisions on this aspect. The answer is that 
the rule as to non-interference is not an 
inflexible one and will depend upon the specia 
circumstances and merits of each case 3. . 


Thus the High Courts have interfered ténder 
the following circumstances :— 


Where it is not clear whether another remedy 
is available to the applicant‘; 

Where the other remedy is barred; 

Where non-interference will lead to multi- 
plicity of proceedings and unnecessary ex- 
penses and delay®; and 

Where the other remedy is inconenient or 
not expeditious and would involve so much 
expense as to  practicall amount to no 
remedy at all.? 

To the above maybe added an addi- 
tional point according to which the High 
Court can exercise its revisional powers 
in a case “where no appeal lies to it (High 
Court). In this context we are now dealing 
with the proposition whether, as against any 
order of the lower Court which, is an appea 


—————— ————————____—__——— 

3. P.V. Rangayya v.Nagapothu Rao, (1945) M-W.N. 
740: (1945) 2 M.L.J. 581: A.I.R- 1946 Mad. 176; 178 
Bagyalakshm v. Babu, I.L.R. (1946) Mad. 640: (1945) 
2 M.LJ. 567 : 58L.W. : 634; A... R. 1946 Mad.90. 
K Virupakshich v. М. Shivalingaiah, A.I.R. 1960 A.P 
540. 

4. P.V. Rangayya v. Nagapothu Rao, (1945) 2 M.L.j 
231 : A.LR. 1946 Mad. 176 at 178; Mani Ram v. 
Shamu, ALR. 1952 Н.Р. 24 at 26 : Freozali v. 
Amadulu, &.I.R. 1956 Tripura 26 at 27. 

5. Ayodhya Prasad v. Secretary of State A.I.R, 1924 Nag. 
298 at 299; К. Virepakshiah’s case, A.I.R. 1960 A.P. 
540. й 

6. Vaithilingam v. Kandaswami, 60 M.L.J. 713 : 33 L. 
W. 210: А.Т.К. 193: Mad. lat 5 : Official, Receiver v. 
Amara, (1940) 2 M.L.J. 860 :52 L.W. 810 : A.LR. 1941 , 
Mad. 262 : K. Vtrupakshial! s case, А.Т.К. 1960 A.P. 540 
at 542, Tara Prasanna v. Fhaman Ram, А.Т.К. 1953 Pat B. 

7. - Krishnaswamy =. Venugopala, A.I.R. 1942 Mad. 
614 at 616: Smt. Ashalata Мейта у. A. W. Viz, ALR. . 
1956 Cal. 311 at 312. 
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able one under Order 43, rule 1 of Civil 
Procedure Code, the revisiónal power of 


High Court can be invoked, without prefe- 


ring an appeal in the lower Court. The 
proposition has been solved by various High 
Courts by holding that the expression, “in 
which no appeal lies there to?,mus: be inter- 
pre ed to mean and include only those cases 
where no appeal either directly or indirectly 
(ied either in the form of first appeal or 
second appeallies to the High Court. The 
revisional power will not be excluded merely 
because there may be an appeal to the lower 
(District) Court.8 - | 


It was held thateven the pendency ofan appeal 
before the District Judge is no bar provided 
no appeal lies to the High Court®. The 
matter of interference by the High Court, 
by way of revision under section 115 of Civil 
Procedure Code against an appealable Order 





8. Rashbehari Diitta v. Pancharan De, A.1.R, 1967 Cal. 
627 ; Sagannath Prasad v. Ranganatha Korat, (1966) 1 
MLJ 451 : AT 
Сапјап Raj, A.LR. 1954 Pat. 438. 

9. Mahadeo v. Khubi Ram, A.L.R. 1929 All. 793} 
Paddsii Kiar v. Dini Rat, (1886) I.L.R. 8 АН. 111 (F.B.)t 
(1886) 6 A.W.N. 28, ; 
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even though an appeal is provided to the 
District Court, apart from the various High. 
Court decisions, has now become a settled 
proposition of law by virtue of the decision 
of the Supreme Court of India, the highest 
Court in the land? ?, 


From an analysis of the above said decisions 
we have to conclude that the High Court 
can revise an appealable order for the sake 
of convenience ofparties and tosave expenses!1 
for curing abuse of powers!? and in the case 
of gross іпјцѕсісе13 by the lower Court and 
astly to subserve the ends of justice 14, 


lt is very significant to note the absence of 
any Division Bench or Full Bench decision of 
our High Court on such an important point 
oflaw apart from the above referred Supreme 
Court decision. 


` ^ SS МУЗ ГЕЗ СЕРЕ 2, à є ^ ` XE ы, à T 
10. Khannd, S.S. v. F. Sf. Dillon, (1964) 4 S.C.R. 409 i 


` ALR. 1964 S.C. 497, Vidya Vati v. Devt Das,” (1977) 1j 


S.C.C. 293 1 (1977) 2 S.C.R. 182: 
397. 

11. Ballelal v. Manoharlal, A.1.R. 1914 Nag. 295. 

12. Bagyalakskmi v. Bapu, (1945) 2 M.L.J. 567: 
A.I.R. 1946 Mad. 90. 

13. Mulk Raj v. Ramdoss, A.I.R. 1957 J, & K. 17: 
Khushnud Hussain v. Fanki Prasad, A.I.R. 1931 All.663 

14. Т.Р, Kkppuswàmt Pillai v. Alwar Chettiar, 41 
L.W.20 : A.I.R. 1935 Mad. 89. 


ALR. 1977 S.C. 
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BREAKDOWN. OF MARRIAGE AS A 


GROUND FOR DIVORCE 

By лш | 

KUSUM, M.A.Lt.M., Indian Law Institute, New 
Delhi-1. : 


And yet another dead marriage has been 
denied a death certéficate and the seal of 
legality affixed on it by the Delhi High Court 
„thrusting upon the parties—one desiring а 
divorce and the other contesting—to keep 
up the matrimonial bond at least in the eye of 
the law. Thus, in Gulabrai Shanna у. Smt 
Pushpa Devi decided by Justice Rajinder 
Sachar on 19th April, 1979, the Court and the 
counsel were convinced that the marriage had 
gone to the rocks but no relief could be given, 
According to the Judge, “An unfortunate 
si uation has arisen where none of the parties 
are at fault, but still they do not have the grace 
and sensitivity to agree to a divorce by mutual 
consent.,..Law as at present is quite rigid 
and the human sensitivity which should have 
found some way either to smoothen the re- 
lations between the parties or to put an end 
to it has not triumphed,” : 


And he lamentfully held; 


“Our law, as at present, does not permit 


the Court to dissolve the marriage on the. 


ground of irretrievable breakdown of the 
marriage." And again, “though I find 
that the marriage is not continuing Iam help- 
less to give any relief to the parties. 


Gone are the days when marriage was a celes- 
tial bond between two parties clinging to 
each other throughout life (amongst Hindus 
also beyond life for a virtuous wife was expec- 
ted to become satt after the husband's death). 
The spread of education, liberation move- 
ments, close contacts with outside cultures, 
and socio-economic conditions have paved the 
way for a system of matrimony with an easy 
entrance and an equally easy exist. It is 
hardly three decades when our society, and 
especially the Hindu society, viewed divorce 
as something most undesirable. It was avail- 
able only under most exceptional circums- 
tances and entailed a good deal of stigma, 
especially in case of the girl. Even otherwise, 
а woman's right to seek separation from the 
husband was still more restricted. The early 
twentieth century witnessed stray State enact- 
ments providing relief by way of separation 
ordivorceto hard cases. However, it was not 
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until the Hindu Code with its various sta- 
tutes and especially the Hindu Marriage Act 
1955, camethat divorceas a relief, stepped into, 
the. system of Hindu matrimonial laws. This 
Act revolutionised the whole concept and pro- 
vided for divorce on certain given grounds. 
Both the husband and the ме аге given equal 
rights under this law. Nay, а woman has 
better rights for she has- certain additional. 
grounds for seeking a divorce. The system 
under the 1955 Act, however, is based on the’ 
concept of ‘fault’? of. one party and the 
‘innocence’ of the other.” A party to any 
of the matrimonial] proceedings is entitled to 
relief only if the ‘fault’ of the other can be 
established. Thus a divorce can be had if 
the other party deserted, livedin adultery, was 
incurably ill, was cruel (vide amendment in 
1976 introducing cruelty as a ground for divor 

ce) etc. etc... These grounds are quite difficult 
to prove and more often than nota.case is cook- 
ed up by levelling false, charges and accusa- 
tions simply to fulfil the requiremerit of the 
statutory clause. The result is that the rela- 
tions between the spouses are embittered, 
further and no efforts at reconciliation can be 
expected to succeed. E 


There have been opinions against a fault- 
oriented divorce from various quarters viz., 
lawyers,researchers, judges and the people at 
large because, sucha system, istime-consuming, 
cumbersome, embarassing and also humilia- 
ting. In 1976 our legislators introduced the 
much sought for divorce by mutual consent. 
'This too is not a satisfactory solution to the: 
problem. It doesaway with the,requirement 
of framing charges and imputing misconduct 
or matrimonial fault onthe party, but what 
about cases where one ofthe parties does not 
or withdraws consent to the divorce? lt is 
not improbable that one of the spouses, for 
reasons social, economic or other, may not 
want to have alegaldivorce. One does come 
across innumerable cases where parties are 
leading no better than *catsand dogs’ life but 
still live under one roof. Such a marriage is 
utterly broken dcwn withconstant bickerings 
absence of mutual affection and understanding 
butin law—it subsists. None may beat fault 
but things have reached a stage whenthe 
purpose of matrimony is absolutely defeated ' 
by the superficial bond. What is the way out 
in such cases especially when one party. chooses 
notto getoutofitor even permit the. other 
to seek liberation? It cannot- be denied that 


20- 


such an unhappy marriage has haneful effects 
on the parties, the children andon the society 
at large. - : *. 


There has been a lot of talk about introducing 
the principle. of breakdown of the marriage 
as a ground for divorce in our legal system. 
it already existsin many countries like England, 
America, Canada, Australia, New Zealand etc, 
Recently, our Law. Commission also, vide its 
Seventy-First Report preparedlast year has re- 
commended. the. introduction of. irretrievable 
breakdown as a ground for divorce. 


In fact; not to speak of the parties involved, 
even, as has been mentioned above, the judges 
have very often found theniselves {пса dilemma 
in this respect. No effective relief can be given 
in many deserving cases simply because the 
judges are “tied down to technicalities”, To 
takeafewinstancesin Dastane v. Dastane!, par- 
ties were litigating for about fourteen, years 
but ultimately, the highest Court of the land 
dismissed the husband's petition for separation 
ón ground of condonation, Thus parties who 
were literally at war were expected to keep up 


the marriage. In Mohinder Pal v. Kulwant 


Kaur’, and Swaraj Garg v. К.М. Garg, (decided 
by the Delhi High Court on 7th March, 1978) 


no effective relief could be given for want 


" e 


x 


r 


pn 
. 1. (1975) 2 S.C.C. 326: (1975) 3 S.C.R. 9671 А.К, 


1975 S.C. 1534. ‚ | 
2, A.LR,1978 Delhi 141. 
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of reasonable “grounds” even though thé 
marriage in both the cases had been utterly 
wrecked and beyond repair. 


The Law Commission recommendations prcs 
viding for three years separation as an evi- 
dence of breakdown of the marriage and pro- 
viding for the reliefof divorce on this ground 
should not be put in told’ storage. ` With 
sufficient safeguards in the intczest of children 
and maintenance provisions for them and the 
wife, the legislators should pay heed to the 
proposals.’ Sad cases are bound to come up 
for instance when one of the parties is totally 
unjustified and the other innocent, yet even 
ifthe former does not want to continue 
with the marriage, he can make a hell of the 
whole thing himself and yet plead irretrieya- 
ble breakdown of the marriage, but alas! 
this is a part of the game. The real issue is 
whether ‘any useful purpose can be served by 
withholding a divorce even in such cases where 
none or only one, of the parties is at fault. 
Perhaps not, Such a situation , would .give 
invitation to many problems and. emotional 
strains. Painfulthough it may be, yet Courts 
should give the death certificate without much 
delay. When the world is heading towards 
legalising euthanasia, taking away life оп 
grounds of mercy, why cannot a marriage 
which is de facto dead be so;declared de jure 
without much ^f fuss? 


Тек 
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A CRITICAL NOTE ON. 


M|S. KOLAPUR TRADERS: BY PART- 
NER v. SUBRAMANIA MUDALIAR, 
(1979) 2 M.L.J. 43:92 L.W. 290. ` 


By 


К. S. VENKATACHARI, B.COM., B.L., Advo- 
cate, High Court. e 


In the above case Maheswaran, J., held that 
the profession of an Advocate was a. learned 
profession which could not be termed as a 
"business" within the definition of section 10 
(3) (а) (ut), of the Tamil Nadu Buildings 
(Lease and Rent Control) Act (XVIII of 
1960). : 


The owner oi a building, a lawyer, filed a 
` petition against a frm doing business in 
jaggery and occupying the premises . belong- 
ing to the lawyer, for eviction, before the 
Rent Controller, Vellore on the ground that 
he required the premises bona fide for his 
own occupation, to set up his practice. 
Maheswaran, J., allowing the revision peti- 
tion and in setting aside the orders of evic- 
tion passed by the Courts below, held that 
the petition was not competent under sec- 
tion 10 (3) (а), (9?) as in his view, the 
Vakils’ profession cannot be considered as 
falling within the definition of "business": | 


‘ 


The above view does not appear’ to be sound 
and must be deemed to have been overruled 
in the light of Supreme Court decision im 
(S. Mohanlal v. R. Kondiah?). There the 
question arose under section 10 (3) (а) (iii) 
Andhra Pradesh Buildings (Lease, Rent and 
Eviction) Control Act, 1960. Section 10 (3) 
(a) (it) of that Act provides for the evic- 
tion of a tenant from a non-residential 
building. where the landlord is not occupying 
a non-residential building in a city, town ог 
village concerned which is his own or to the 
possession of which he is entitled under the 
Act or otherwise. (Identical with the 


Madras Act) | 

(a) for the purpose .of a business “which 
he is carrying:on, on the date of the appli- 
cation or; (D) for the purpose of a business 





. 1. (1979) 1 R.GJ. 487: (1979) 25.010. 616 : ALR, 
1979 S.0. 1132. ML EM 
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which: in^the opinion of the Rent Controller 
the landlord bona fide proposes to commence. 


eIn that case, the respondent (landlord-advo- 
cate) filed an application before the Rent 
Controller, seeking ‘eviction. of the appellant 
from the premise in question on the ground 
that hé required the premises for the purpose 
of carrying on his profession as an advocate. 
‘The tenant, was carrying on business as 
jewellers in the Andhra Pradesh сазе, 

It was contended ‘that section 10 (3) (а) 
(4i). used the. expression "business". only and 
пой the .expression “profession”. That 
contention did no: find. favour with the Divi- 
sion. Bench of the Andhra Pradesh High 
Court, consisting of Gopal' Rao Ekbote and 
Ramachandra Rao, JJ.. The tenant came up 
on appčal by Special Leave to the Supreme 
Court, where Sarkaria and Chinnappa ‘Reddy 
JJ., affirmed the decision of the Andhra 
Pradesh High Court.’ The short question 
for consideration in that appeal was whether . 
the practice of the legal profession. was 
“business”, within the meaning of section 10 
-(3) (a) (s) of the Andhra Pradesh Build- 
-ings (Lease, Rent and. Eviction) Control 
Act, 1960. ` á 


The learned Judges referred to the contens 
tion of Dr. Chitaley (in para. 2 at page 488 
"К.С. J. ), counsel for the appellant, that there 
was a clear distinction between "business" 
and “profession” and. that the practice of a 
liberal profession like that of an advocate or 
& doctor, which had nothing commercial about 
it was not "business" within the meaning of 
section 10 (3) (a) (ti) of Andhra Pradesh 
Buildings (Lease, Rent and Eviction) Control 
Act, 1960. The learned Judges dealt with 
the contention in para. 3 (at page 488) thus: 


“The expression ‘business’ has not been 
defined in the Andhra Pradesh (Lease, Rent 
and Eviction) Control Act, 1960. It is a- 
common expression which is sometimes used 
by itself and scmetimes in a collection of 
words as in “business, trade or profession’. 
It is a word of large and wide import, 
capable of a variety of meanings. It is 
needless to refer to the meanings given to 
that term in the various dictionaries except 
to say that everyone of them notices a large 
number of meanings of the word. In a 
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broad sense, it is taken to mean “everything 
that occupies the time, attention and labour 
of men for the purpose of livelihood ог 
profit”. In a narrow sense, it is confined 
to a commercial activity. It is obvious that 
the meaning of the word must ‘be ‘gleaned 
from the context in which it is used. Refe- 
rence to the provisions of the Constitution or 
‘other statutes, where the expression is used 
cannot Бе of any assistance, in determining 
its meaning in section 10 (3) (а) (ii) of the 
Andhra Pradesh Buildings (Lease, Rent and 
Eviction) Control Act, 1960. It is not a 
ssound principle of construction; to interpret 
expréssions used in one Act with reference 
to their use in another Act. More so, if two 
Acts in which the same words are- used are 
not cognate Acts. Neither the meaning nor 
the definition of the term in one statute affords 
any guidance to the construction of the same 
terms in another statute, and the sense. in 
which that term has been understood in the 
several statutes, does not necessarily throw 
any light on the manner in which the term 
should Бе understood generally. Оп. the 
other hand, it is sound and indeed a well- 
known principle of construction that mean- 
ings of words and expressions used in an 
Act must take their colour from the context 
in which they appear”. 


The learned Judges referred’ to the decisions 
in Sethurama Menon v. Meenakshi Ammal 
and others, Bangalore Water Supply and 


nT лана. 
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Sewage Board etc. v. A. Rajappa?, Stuchbery 
and others v. General Accident Fire and Life 
Assurance Corporation Ltd.*, and “distingui- 
shed those decisions. They observed: “It 
would be most unwise to apply the observa- 
tion contained (Rajappa’s case?) to deter- 
mine whether the practice of a liberal profes- 
sion is within the meaning of "business" in 
Rent Control Legislation (See page 490- 
рага. 6).. They quote with approval the 
decision reported in Re Williams Well. Trustee 
Chartered Bank of India, Australia and China 
and another v. Laxman Sarwak Surey and 
others, .dealing with the very question, - 
whether the practice of law was a “business” 
within the meaning of the Madhya Pradesh 
Accommodation Control Act, wherein A. P. 
Sen, J., held that word “business” had to be 
given a wide meaning as to include any 
profession. | 


It is therefore respectfully submitted that the 
interpretation of the word “business” occur- 
ring in section 10 (3) (a) (їй) of the Tamil 
Nadu Buildings (Lease, Rent and Eviction) 
Control Act by Maheswaran, J., in Мз. 
Kolapur Traders case?, is narrow and requires 
reconsideration both on principle and autho- 
rities referred to above. It cannot be consi- 
dered good law, any more, in view of the 
Supreme Court decision in S. Mohan Lal v. 
R. Kondia’, 
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A NOTE ОМ M|S. KOLAPUR TRA- 
DERS v. SUBRAMANIA MUDALIAR, 
(1979) 2 M.L.J. 43: 92 L.W. 290. - . 


Ву i 0d 
P..S. SUNDARAM, M.A. M.L., Advocale, 
Tulicorin-3. Е 


An Advocate cannot evict his non-residential 
tenant on the ground that he requires the 
building for.his own use and occupation is 
the legal proposition that emerges. from the 
judgment of the Madras High Court in the 
case of Мз. Kolapur Traders v. Subra- 
manian Mudaliar*, delivered by Maheswaran, 
J.. The reasoning arrived at by the High 
Court is based as the ground that the Act 
gives the benefit to.those who are in business 
without a ‘building’ and not to those who 
practice a professional calling like that of an 
advocate in the like situation. The High 
Court has made an effective distinction be- 
tween the word "business" and the term 
“profession” and since the Act is silent for 
the professional requirements, the remedy 
sought by the advocate-landlord is not avail- 
able. 
January, 1979. | 


The , Supreme Court has. delivered a judg- 
ment on 2nd February, 1979 over an appeal 
from the Andhra Pradesh High Court in 
S. Mohan Lal v. R. Kondtah?. ^ The 
Supreme Court has held that the advocate 
can evict his non-residential tenant on the 
ground that he requires the building for his 
own use and occupation. The Supreme 
Court has held that the word “business” 15 
wide enough to carry with it the term 
"profession" also in the given context of tha 
Andhra Pradesh -Lease and Rent Control 


Act. - 


The Supreme Court has approved the deci- 
sion "given by the Madhya Pradesh High 
Court in Taramal v. Laxman Sewak Surey®, 
and chose not' to approve the decision of the 
Kerala High Court judgment: M. P. Sethu- 
rama Menon v. Meenakshi Ammat, on the 
stated lines. The ‘same two: decisions were 
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cited before the Madras High Court and the 


"High Court, dissented from the Madhya Pra- 


desh judgment and chose to follow the 
Kerala High Court judgment. Since the 
judgment of the Supreme Court has a bind- 
ing effect throughout the country it can be 
safely presumed that the Madras High Court 
judgment has been impliedly overruled in 
view of the fact that the Andhra. Pradesh Act 
and the Tamil Nadu Act are in pari materia 
with each other. E^ s 

But on a reading of the Supreme Court judg- 
ment ‘and the High Court ‘judgment one is 
tempted to view that the High Court judg- 
ment is based on stronger reasoning than 
that of the Supreme Court viewed from an 
academic angle. x | ' 


To deny the benefit of the labour legislation 
to an employee in an.advocate's office on the 
‘ground that the term: profession cannot be 
equated with business and to hold a contrary 
view when an advocate seeks to evict his 
tenant that the term business includes profes- 
sion-also, sounds not fair. 


Thd' Supreme Court's reasoning that "the 
word must be interpreted in the context of 
the statute in which it occurs arid not in the 
context vf other statutes or in a manner alien 
to the context of the statute concerned" 15 
just skidding over a general word used in the, 
Act. The reasoning of the Supreme Court 
in distinguishing the judgment of the English 
case Stuchbery v. General ‘Accident Fire, 
and Assurance Corporation, Lid.®, is also not 
quite convincing. The Supreme, Court judg- 
ment observes that the English decision per- 
fains to “the right to compensation for the 
goodwill attached -to the premises where the 
“business” or "profession" was being carried 
on. We do not think that the case is of any 
help to the appellant": With great respect 
to the Supreme Court judges it does not help 
in.tangling out the interpretation of the word 
“business” and the term "profession". The 
safer course will besfor thé Legislature -to 
intervene and to amend the Act and, include 
the word “profession also after the word 
business in section 10:(3) (4) of Act XXVII 
of 1960. ^ ` ` PORK E UA 
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TRANSFER OF HIGH COURT 
JUDGES. A uM eae. 
P ee Og үр 


T. S. KRISHNAMOORTHY, ‚жесш, Advo- 
cate, Coimbatore, eet, 


When the Judges of the: рше: Court 
expressed their thinking, the Attorney-Gene- 
ral concurring, in interpreting Article 222 (1) 
of the Indian Constitution in the Union of 
India v.. Sankalchand Himatlal’ Sheth‘, that 
transfer of a High Court Judge from one 
High Court to any other High Court without 
„his consent ought, to be the exception “and 
not the rule and should be resorted’ to only 
in rare cases and that too in public interest, 
it would appear that they.havé been moved 
‘by excessive caution to protect ‘the, State 
Judiciaries- from the ghosts of. executive 
intrusions laying down the rigorous.test of 
"consultation" аѕ they have done, and steer- 
ing clear of the very real twin problems of 
national integration and ‘honest judiciary. 


At the outset it can be stated’ оп. good 
authority that our Constitution is not wholly 
federal. It is:said to be quasi-federal. At 
any rate, it is indisputable that it is a fallacy 
to “equate it with the federal, type of the 
American Constitution, and: Justice Bhagwati’s 


dissenting assumption of the federal nature 
of the Indian Constitution would appear: to: 


be nof quite. sound and. attribute До the 
Organic’ Document a ‘characteristic not. vested 
in it by its makers. . In fact, in the domain 
of judiciary. "the: feature of unitariness 15 
markedly’ present. Article 217 (1). which 
invests the’ President’ with the power to 


appoint High Court Judges, . Article- 217- (1). 


(by and Article 124 which give fim power 
‘to’ remove ‘them after, prescribed . procedure, 
‘Article 217 (1) (c) -which confers оп the 
Piesident the power to appoint a High Court 


Judge to the Supreme Court, Article 222- (1). 


which was the Article under. fire and Arti- 


cles 230 and 231 providing.for extension of. 


jurisdiction of High Courts.to the Union 
Territories and establishment .of а ` common 
(High Court for two or more States inter alia, 
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put ‘the supposition -that the judiciary iñ, 

India, composed of'the Supreme Court and 
the High Courts, 15-а unitary concept beyond 
controversy. So it follows that, being one 
of the three important organs of the Govern: 
ment, ’it has a separate and, important `` role 
to play i in the nation as a whole: 

Once it is accepted that our country is one ened 
the States are merely units striving ‘for social, 

and that the. quality of justice in the country. 
cultural, economic and political integration 
as a whole must be our prime concern, then 
the: rather narrow · construction . put by. the 
Supreme' Court:on the grounds for exercise 
of the right of the President under Article 222 
(1) appears to be a retrogade move. The 
Court admonishes in more than one place that 
this power is to be sparingly, used in excep- 
tional cases. 


The Supreme Court having observed that 


. public interest is the only ground on which 


Article 222 (1) can be invoked allows that 
national integration - is in public . interest. 
The Chief Justice observes: | | 


“...... по one can deny that whatever 
measures аге required to be taken in- order 
to achieve national integration would be in 
public interest. "Whether it is necessary to 
transfer Judges’ from one High Court -to 
another in the interests of national integra- 
tion is a moot point. But’ that is'a policy, 
matter with which Coürts are not concerned 
directly. Опе niay, however, venture . the ` 
observation that there are numerous other 
ways of achieving national integration inore 
effectively than by transferring High Court 
Judges from one High Court to another, 
( Page’ 2344). . 


This rather. lackadaisical note struck by the * 
Judges of the highest Court is saddening, 
The need of to-day is for oneness of the 
country,. socially, ‘economically and culturally. 
When divisive elements who engage in selfish 
slogans of regionalism and parochialism are 
not wanting, how can one “cut at these 
barriers?" Tf transfer of High, Court Judges 
is one step, though a small step in the mind 
of the Supreme Court, towards achieving 
such national solidarity, why should. it not 
be attempted as a matter of policy? 


Bp. 
Further and moré important, an honest judi-: 
ciary. is the sie qua пот for a` civilised. 
society. ~ The role of-Judges as the interpre- 
ters and upholders of the rule of law cannot 
be . over-emphasised. 
infallible: justice, and they suffer -ffom. the 
susceptilities men are heir’ to. 
Jefferson said : 


not more so" А н жу oup i 
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The Chief Nubes was’ not. unappreciative of: 


the frailties of men „when. he remarked that 


the Judge’s 


' 


“personal interest may lie in contain in' à 
Court where his priváte interest will be seryed. 
best, whereas, public interest may require that 
his moorings ought to: bg severed to: act as a 
reminder that "the; ; place of. iaa 
hallowed place’. g (Page 2341). 


Justice,’ “Ulhtiwalia was more explicit. 
said: А 


E cd 


“There may als be a necessity. af: a transfer; 


of a Judge on the ground that a Judge is 
notof good behavious such as not being above 
board in the matter of integrity and honesty, 
being either corrupt or showing, 


ciary in the State. 
in the public interest to sed him from one 
High Court to another. This 
completely put a stop tovhis misdeeds 
may minimise ‘them: appreciably’ 

(Page 2388). 


The impractical’ suggestion of inspeachment 


but 


1 


-of the erring Judge instead of transfer was: 


rightly. rejected by Justice Krishna Iyer -as: 


being "ünrealistic. holding that. “principled . 


pragmatism is the soul of policy". 


Here it must be said that routine transfer of 
Judges in the subordinate judiciary of a State 
from one place to another has proved a 
sound measure to mitigate these trends. 
Corrupt Judges would not have time to take 
deep root or even if they had, are forced to 
migrate before the evil assumes dangerous 
proportions. Other shortcomings could be 
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-But Judges. are теп: · 
and not computers programmed. to hand: out’. 


"Thomas - 


is a 


"Не! 


favour. 
to à Section | ju Ше members of. the Bar, or. 


may not. 
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overcome by experience and learning in ` 
different places and under. different conditions 
and atmosphere. It.is.safe to assume that 


Ф 
these considerations were present. іп the minds. 


of the founding fathers when they ‘put Arti- 
cle 235 in the ‘Constitution Book. ' 

Опе other factor to be’ taken’ note of is the 
policy in'appointing Judges fo:the High Court. 
It will be: disingenuous to’ contend that merit 
alone’ is the present’ day cfiterion. Social 
and political considerations also have come to 
play a part. Legal notables with good prac- 
tice commanding ‘respect fram the Bench and 
the’ Ваг alike are not ' anymore automatic 
Choices." Nor does the Bench, hold to them 
the same attraction -of yesteryears. Nor is. 
it ‘felt’ to-day- that wisdom is a- “necessary: 
attribute of experience and- conseqtiently of 


age. Not , infrequently relatively ` young 
. Judges find - themselves entrenched in the 
highest seat of the State judiciary. ^o The 


fesolution- of the Orissa; Bar urging the fixing 
of a minimum age for appgintment ^to the: 
High Court is a "pointer to ‘this fact. The 
consequence, is worth „pondering if only: 
because of its psy chological and moral impact 
on’ the litigant populace and their advocates.’ 
After all, the cardinal rule of justice also- 
appearing to. ‘be done is still true. -It could 
be . said with confidenée that ‘a... mofussil- 
lawyer has more courage’ to differ from the 


. Judge in maintaining his ‘point of view than: 


a fellow of his in the High: Court. Advo- 


_cates unfortunate to fall into’ disgrace, with a 


Judge in the subordinate judiciary .can hope 
for better times in the near Ог not distant 
future. The same cannot bc said of “his 
compeér. in the Сиу, 3 ue . 
In, the above Granen, it will'be a a Judge 
of: superlative qualities; indeed who can trans- 


cend the, „personál. prejudices, and ego. "that 


fixedness of tenure “сай breed, who "cai 
refrain from inflicting his pet notions and 
personal philosophies on the litigants and 
lawyers for long years. -These are all evils 


springing out of unalterability of situations 
and conditions. Benjamin Cardozo’s obser- 
vations are referred to in the judgment in 
question. Expressing how subconscious 
forces andxsocial philosophies of Judges hold 
their minds captive, the famous Judge said: 
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“Judges cannot escape that current any more 
‘than other mortals. All their lives, forces 
which they do not recognise and cannot name, 
have been tugging at them—inherited instincts, 
traditional beliefs and acquired convictions,” 
immurement in one environment only adding 
to these forces. And it must be admitted 
that gifted men beyond the pale of these 
considerations are not frequent . occurrences. 
In these circumstances, would not the analogy 
of the subordinate judiciary of a State help 
to stifle or, at any rate, moderate the evils? 


Now, the import of the judgment under 
discussion would indicate that anxious con- 
cern was shown to the Judge under burden 
of transfer. While the Chief Justice wanted 
to leave the Judges untouched on the grounds 
of “inconvenience, hardship: and possibly а 
slur” that transfer would involve, -the last 
ground losing force if the transfer is done 
as а matter of policy, Justice Bhagwati was 
more elaborate. He took into account the 
possibilities of the Judge having to maintain 
two establishments, the education of the 
children, a partly or fully employed wife 
having to choose between giving up the same 
or living nine months in а year away from 
tlie husband, the differences in the medical 
facilities and climatic conditions in the States 
and the’ difficulty of attending auspicious 
occasions and sad occurrences in the- home 
State; These thoughts no doubt do kindness 
to the. Judges but pale into insignificance if 
the dual objectives of national unification and 
judicial infegfity are to be nurtured and 
waxed. It must not be ‘forgotten that 
the Constitution bestows a kindly eye on the 
branch of judiciary, fixes handsome emolu- 
ments to the Judges, gives them free resi- 
dence and allows compensatory allowances, 
the entire value of which is not inconside- 
rable if we take into account the nature of 
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things in the other two branches of Ше 
Government and national conditions. Further, 
the ills of transfer are not peculiar to the 
judiciary. In this connection, the legal pro- 
position that this organ of the Government 
is not superior to the legislative and the 
executive is axiomatic and bearing on the 
point. Justice Krishna Iyer asserts: 


M xis .wé should make it clear that no 
claim to be an imperium in imperio can be 
extended to the judiciary or, for that matter, 
to any other instrumentality under the Consti- 
tution. Nor should Judges be independent 
of broad accountability to the nation and its 
indigent and injustice-ridden millions". 


(Page 2367). 


Justice Bhagwati would observe, réferring 
{о the three powers of the Government that 
“it is not possible to say that one is superior 
to the other”. (Page 2354). If this view- 
point is accepted, then the reasoning in favour 
of the hardships of transfer to the Judges 
becomes undispassionate. 


Lord Denning said: 


“Law does not stand still. It moves conti- 
nualy. Once this is recognised, then the 
task of the Judge is put on a higher plane 
jak Gar dads It is on his work that civilised. 
society itself depends". 


Such a noble functionary can be made to 
serve a national purpose and also to keep the 
institution of Justice as pure as human 
endeavour can make it if a liberal and lofty 
construction is put on the contents of Arti- 
cle 222 (1) of the Constitution so that the 
President, affer consultation with the Chief 
Justice, will be able to invoke the power “of 
transfer granted: by it as a matter of policy. 
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BOOKS REVIEW 


I. В.В. Mrrra’s Cope оғ CaminAt PR-cE- 
DURE, Fifteenth Edition, 1979, by A.R. Biswas, 
(Two volumes) Vol 1, Rs. .90 and ‘Vol. 2, 
Rs. 110, (Publishers: Eastern Law House Pvt. 
Ltd., Galcutta-700 013.) 


Law is compounded of the notions of 
„justice, utility and security. Its justification 
lies in its being an effective instrument of social 
justice. While substantive criminal law spells 
out the offences the Criminal Procedure Code 
chalks out the procedure to be followed and 
the machinery for the administration of crimi- 
nal justice. { 


Б.В. Mitra’s book has been steadily grow- 
ing in bulk since the first edition m 1920 due to 
the accumula’ ion of case law and copious legis- 
lative changes. Over the years the Code of 1898 
has given place to the Code of 1973 and Act V 
of 1898 has been superseded by Act II of 1974. 
Even the present Code is cumbrous and often 
beset Ьу technicalities. As observed by 
Krishna lyer J. in 1979 S.C. 478 at 523 the Code 
has ‘‘virtually re-enacted with minor mutations 
the vintage Code makirg forensic flow too 
slow and liable to hold-ups built into the law”. 


The Code contains 494 sections. Vol. 1 covers 
‘sections 1 to 224 and Vol.2 the remaining 
sections. A noteworthy feature of the present 
- book is the survey of the criminal jurisprudence 
ofthe contemporary world starting with the 
origin of crimiral law and unfoldirg sequen- 
tially the development of criminal law. Another 
feature of the work is the holding of a juris- 
prudential perspective to explain the provisions 
of the new Code and providing a new insight 
into the working of the procedure. A synopsis 
has been provided under each section, furnish- 
ing as it were, a bird’s eye-view of each section. 
Each section is analysed against the background 
of the earlier law and the subsequent develop- 
ments including the State amendments have 
been carefully noted. Though many import 
ant decisions have been duly noticed some 
noteworthy decisions of the Supreme Court 
like 1978 S.C. 422 explaining the scope оѓ 
section 144 and the nature of orders that may 
be passed thereunder, 1978 S.C. 514 pointing 
out that under.the new Code where an offence 
is exclusively triable by the Court of Sersion 
the committing magistrate `Һаѕ no power to 
` discharge the accused, 1978 S.C. 1025 holding 
that to direct a woman to appear at the police 
station is violative of Section 160 (1) do not 
` seem to have been considered. | Tables of com- 
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parison ‘have been provided enabling the 
reader to have a glimpse of the old and new 
sections. The comments under each section 
ate lucid. Vol. 2 carries an Index which is 
thorough and prepared with meticulous care. 
It also gives in an Addenda, the textof Act 
XLV of 1978 amending the Code of 1973 on a 
number .of points, which received the assent of 
the President on 18:h December, 1978. The 
two volumes constitute a welcome publication. 


II. Movern Law OF INSURANCE IN INDIA, by 
K.S.N. Murthy, First Edition, 1978. (Pub- 


“lishers: М.М. Tripathi Private Limited, Bombay) 


Price Rs. 65, 


Insurance in effect is cover against possible 
risk, against loss or injury which may happen 
to person or property. The existence of insura- 
ble interest distinguishes the insurance Contract 
from a wager. The law of insurance is quite a 
few generations old. It has its roots abroad. 
Marine insurance was perhaps the earliest kind 
of insurance but today it embraces a wide field 
such as life, fire, marine, accidents, buildings. 
crops, air trafficand air travel etc. Asthe author 
rightly observes in Ch. I “the categories of 
insurance form a list which isnot closed". 
Withthe change over from an agricultural to’ 
industrial economy and the phenomenal growth 
in modern trade and commerce of our country, 
vast vistas have opened out for insurance. Lay- 
men, businessmen and industrialists, owners of 
factories, transport vehicles etc., lawyers and 
law students, employers and workmen, in fact 
every section of the people have «been  vitally 
drawn to it. There are many reputed and 
standard books on every kind of insurance in 
the western countries. In India however there 
is practically no single book by an Indian 
author covering the batic principles of all 
branches of insurance. The instant book is a 
landable attempt in this direction. 


The whole subject is divided into five parts. 
Part I sets out the general principles of insu- 
rance, Part II coversthe principles of law 
relating to life insurance. Part III is devoted 
to fire insurance, Part IV to marine insurance 
and Part V to liability insurance. There are 
6 Appendices, containing respectively, the Life 
Insurance Corporation Act, 1956, Ch. VIII of 
the Motor Vehicles Act, 1939, Marine Insu- 
rance Act, 1963, Form of Policy, Institute 
Clauses; and the York-Antwerp Rules, 1950, 


Ж 


The primary principles of all branches of insu- 
rance law have been lucidly presented. The 
discussions are helpful, citing at the appro- 
Priate places relevant decisions, English and 
Indian. The book will come in handy to all 
who are interested in the theory and practice 
of insurance. To students and beginners in 
Particular, it is gem of a book on the subject. 


ПІ. MoGHa's Inpraw CowvEvANCRER, revised 
by Justice Prem Prokash, Eighth Edition 1978, 
(Published by Eastern Law House Private 
Limited, Calcutta-700013). Price Rs, 65. 


Conveyancing still continues to suffer in this 
country because of bad drafting and the 
performance of the task by persons who have 
not been trained for the purpose. Bad draf- 
ting often results in the intentions of the 
parties being defeated; it also tends to breed 
litigation. Mogha’s book which first appeared 
some forty years ago catered to an existing 
,need and became popular. Through the suc- 
Cessive editions of the book the form of the 
book has not been altered. Even in the pre- 
sent edition it has been so except for some 
minor modifications. The new features are 
a statement of the principles of interpretation 
` of documents and the addition of а table of 
cases. 


. An Intcoduction divided into 3 parts—Preli- 
minary, General requirements of deeds of 
transter, and Precautions and rules of Cons- 
truction of deeds, is followed by general- 
forms and finally by particular forms for 
different subjects like adoption, acknowledg- 
ment, agreements and so on. The forms 
are arranged in groups according to the sub- 
ject and an introductory note is Provided for 
each subject besides setting out the basic 
principles and the problem areas. 'The forms 
provided are simple eschewing technical terms 
and phrases employed in English law con- 
veyancing and suitable for everyday use 
in this country and are set out in easily 
understandable language. On p. 49 it is stated 
that an adoption is now to the person adop- 
ting. The statement ‘should be completed by 
adding that, when a widow adopts, the adop- 
tion is also to her husband according to the 
Supreme Court decisions in Sawan Ram's case 
1907 S.C. 1761 and Sitaba?s case, 1970 S.C. 
343, . А 


The book under notice is sure to prove a 


helpful handbook in this technical branch of 
legal draftsmanship. > 
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IV. Soonavara’s "Tua SUPREME COURT ON 
Inpusrrian Law, 1950 to 1978. Second 
Edition by D.S.- Chopra, 1979. (Published by. 
N. M. Tripathi Private Limited, -Bombay ) 
Vol. І Price Rs. 120. 


Industrial law in this country is a compound 
of statutes and decisiens of the Supreme. 
Court. 1t is constantly evolving to adapt itself - 


. ta rapidly changing labour conditions and 


standards set up by international authorities. 
How puzzling the position may be can be 
seen from the difficulty experienced in defi 
ning such terms as “‘industry,”’ “bonus” etc, 
For instance The Hospital Mazdoor Sabba case, 
А.Т К. 1960 5.С. 610 was not considered to 
be good law by the Safdarjung Hospital case, 1970 
S.C 1407. But by 1978 that decision has been 
rehabilitated by the Supreme Court decision 
in the Bangalore Water Supply and Sewerage Board 
case, А.І.К. 1978 S.C. 548 overruling half а 
dozen intervening Supreme Court decisions. 
Similarly :*bonus" originally conceived as an 
ех gratia payment in recognition of good work 
done is now being conceptualised by some as 
forming part of wages and by some others as 
a share of profits . 


Soonavala's book came asa comprehensive 
survey of Industrial law and as a reference 
book containing all the decisions of the 
Supreme Court on Industrial law from 1950 
to 1965. The present edition’ extends the - 
coverage from 1965 to September, 1978, Vol, I 
contains (1) General Principles governing 
industrial adjudication; (2) Industry! (3) Indus- 
trial dispute; (4) ‘Workman; (5) References; 
(6) Conciliation proceedings and settlements : 
(7) Adjudication; (8) Powers of Courts and 
Tribunal ın case of discharge or dismissal ; (9) 
Award; (10) Proceedings under sections 35 and 
35-A of the Industrial Disputes Act; (11) Pro- 
ceedings under section 33-C; (12) Mucellaneous 
Provisions relating to industrial adjudication; 
(13) Industrial State Acts;(14) General 
Principles governing adjudication of industrial 
disputes; (15) Wages; (16) Dearness allowance ; 
(17) Gratuity; (18) Provident Fund ; (19) 
Allowances; (20) Bank award allowances; (21) 
Promotions, transfers and compulsory . retire- 
ment; (22). Facilities; (23) Working conditions, 
working hours and work-shifts; (24) Tenure 
ofservice and üniformity of condititions of 
service; (25) Principles for determining what із . 
one establishment; (26) Strikes and lock-oüts; 


(27) Payment of Wages Act, 1936; (28) 
Factories Act, 1949; (29) Mines Act. 1952; (30) 
Employees’ Provident Funds Act, 1952 


ба 


(31) Minimum Wages Act, 1948; (32) Emplo- 
yees’ State Insurance Act, 1948; (33) Work- 
men’s Compensation Act, 1923; (34) Fatal 
Accidents Act, 1855; (35) Working Journalists 
(Conditions of Service and Miscellaneous Pro- 
visions) Act, 1955; (36) State Acts regulating 
conditions of service for emolovees in Shops 
and Establishments. The exposition is interes- 
ting. Every judgmentef the Supreme Court is 
carefully analysed and svymmarised. The 
book will serve as a usefu) and dependable 
guide to those who deal in labour laws. 


V  SroNE AND Iyer on Preaprncs' by Р.М. 
Baxi.’ Second Edition 1979, (Published by 
NM. Tripathi Private Limited, Bombay). 
Price Rs. 60. = ; 


Pleading signifies the statement of a party's 
case. It is from the pleadings that the subject of 


controversy between the parties falls to be. 


ascertaired and the issues’ for adjudication 
determined. The importance of pleadings has 
been recognised from very early times. It is said 
that good pleading consists in good matter, 
pleaded in good form, in apt time and in due 
order. It is also well-known that no evidence 
should be allowed contrary to the pleadings. 
The drafting ofthe pleadings 15 thus an art. 
Stone and Iyer undertook the task of writing a 
book on Pleadings “in order to advance the 
art of pleading in India and to assist the 
Subordinate Courts to exercise such contro] over 
the pleadings as the rules permit,” steering a 
mid-way course between theory and practice. 
Soon after its publication in 1942 it became а 
classic. The passage of ‘nearly four decades 
since then has not affected the value ofthe book 
though due to changed conditions and new 
statutes many statements had to be recast. 
The Courts also have been giving decisions over 


the years on questions of pleading or commen« , 


ting upon illdrafted pleadings in particular 
cases whichhad to be taken into account in 


bringing out a.new edition. 


The book is divided into two Parts. Part I has 
12 Chapters ur дег the captions, (1) Introduc- 
tory. (2) Definitionofa pleading. (3) Purpose. 
and requisites ofa pleading, (4) Statutory 
provisions relating to pleadings, (5) Statement 
of material faets, (6). Brevity and particularity,’ 
(7) Drafting a pleading, (8) Two. illustrative 
- cases of drafting, (9) Alternative Reliefs and 
the Court-fees Асї, (10) Amendment of 
pleadings, (11) Striking out, or amending the 


opponents . pleadings, (12) Variance Бе сеп. 


Te 
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Pleadings, issues and proof. Part IT consists of 
15 Chapters relating to different kinds of suits 
and proceedings like (1) Mortgage suits. (2) 
Partition suit, (3) Maintenarce suit, © 
Setting aside alienations, (5) Claim suit. (6) 
Recovery of land, (7) Trust and accounts. (8) 
Suit оп a policy of insurance, (9) Contract, 
(10) Tort. (11) Entitling and concluding para- 
graphs of plaint, (12) Some samples of English 
pleadings, (13) Company proceedings. (14) 
Insolvency  proeeedings, (15) Matrimonial 
causes. 


The present edition presents the material in 
substantially, the same order and under the 
heading: which appeared in the previous edition. 
The addition.of case-law is selective, Statements 
have been jetti- 
sored. Ircorporation of new material is judi- 
cious. The legal profession will accord a 
hearty welcome to the book. 





VI. Law RELATING TO BUILDING AND ENGINEER- 
ING Conteacts in Innra by @.7> Сајта. Second 
Edition 1979. (Published by ММ Tripathi 
Private Limited, Bombay). Price Rs 130. 


The tempo of growth in building and construc- 
tion industry in the country, both ій the 
government апа private sectors since Indepen- 
dence has not diminished. The need of know- 
how about the rights and obligations of the 
different persons responsible for and ‘concerned 
with the execution of a construction work 
cannot be over-stated Owner, architect, surve- 
yor, engineer and builder and: contractor are 
in different ways involved and disputes arise 
about their respective rights and obligations 
and over the inter pretation of clauses and terms 
of contracts entered into by the parties. 


Arbitration clauses are incorporated in most 
of the contracts for settlement of the disputes. 
A book expounding the legal aspects ofthe rights 
and ^bligations of the different parties and 
interests involved in building contracts and stat- 
ing the legal principles applicable is certainly 
a desideratum. 


The bock under notice is divided into 20 
Chapters which deal with (1) Contracts in 
general, (2) Detinitions, (3) Duties of architects, 
engineers, builders etc.. (4) Tenders, estimates, 
drawings specifications, formaton, interpretas 
tion of contracts etc., (5) Words and Phrases 
judicially interpreted, (6) Performance of con- 
tracts, (7) Extras, (8) Price and payment, (9) 
Defective work and its consequences, (10) 
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Approval and certificates, (11) Breach of cone 
tract, (12) Damages for breach of contract, 
(13) Forfeiture and determination, (14) 
Materials, plants and machinery etc., (55) 
Assignment, (16) Substituted contracts and 
sub-contracts, (17) Death, illness bankruptcy 
and liquidation (18) Guarantees and  securi- 
ties, (19) Limitation in general etc, (20) 
Arbitration. The book deals in a practical 
and concise way with a variety of legal 
problems which-arise where building works 
are carried out No doubt most of the disputes 
arising between Employers and Contractors 
are decided on merits under arbitration 
clauses; there is still a certain amount of case- 
law English and Indian, on the subject which 
has been taken note of. The book will serve 
as a comprehensive and dependable guide to 
engineers, builders, lawyers and persons 
connected with the subject. 





VII. Diorsr or Direct TAx Cases or 
GrjAs^T Hien Court, 1960-1978. Editor 
` K.H. Koji, First Edition 1978, (Published by 
Incomėstax Appellate Tribunal Bar Associa- 
tion, Ahmedabad.) Price Rs. 50. 


A digest of the decisions ofa particular 
High Court on a particular branch of the 
law may ordinarily be of value and assistance 
only to the members of the Bar of the 
particular State. The instant work has 
however some special features enabling it to 
exercise a larger appeal. In his foreword, 
the learned Chief Justice (Diwan, C.F.) ob erves 
that "uptillnow, many new points in the 
field of taxgticn laws, have been raised for 
the first time by the High Court of Gujarat 
among all the other High Courts", and 
“because of the early disposal of tax matters 
many of the points are dealt with for the 
firsttime by the High Court of Gujarat 
among all the High Courts” The decisions 
Would thus serve as all-India precedents. 


The present Digest is a complete digest of all 
Cases (of about 600 judgments) under the 
direct laws disposed of during the period 
1960-1978, both reported and unreported; of 
the Gujarat High Court, Each case is. analysed 
and the points decided are elucidated under 
appropriate headings of which there are a 
hundred and forty. Annual supplements 
would be issued to ies the digest up-to-date. 
The Digest will be of great ‘assistance to all 
persons concerned with the administration of 
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the law or as members of the profession ‘of 
income-tax practitioners and  income-tax 
advocates. 


VIII. Moror Acowenr Crams by Ajit 
В. Majumdar; Second Edition 1978, (Published 
by Eastern Law House Private Ltd., Calcutta 
700013) Price Rs, 45. o 


Every person has a right to safety and security 
of his person irrespective of fault or negligence 
or carelessness or inefficient functionir g of 
motor vehicle. Every person hasa right to 
‘claim compensation as that is the only way of 
remedying injury caused to him in a modern 
urbanised, industrialised and automobile- 
ridden life. Claims Tribunals have been con- 
stituted under the Motor Vehicles Act, each . 
exercising jurisdiction over such area as may 
be specified in the Notification constituting it. 
The Tribunal has exclusive jurisdiction to 
the exclusion of the Civil Court's jurisdiction. 
In cases however where a claim for compersa- 
tion for damage to property exceeding Rs, 2,000 
is also included the claimant may at his option 
refer the cleim to a civil Court for adjudica- 
tion. ' Where reference is so made the Claims 
Tribunal wil have no jurisdiction over the 
matter. Whether Motor Accident claims have 
to be decided inthe light of the principles: 
of the law of torts or dehors such principles, 
whether “just compensation? in Chapter VIII 
ofthe Act could be interpreted as compensa- 
tion “as is payable in law", have given rise 
to varying views. 


The book under notice has endeavoured to 
present within а short compass the different 
aspects of the- law relating to Motor Accident 
claims from the practical point of view of 
lawyers and the Tribunals. The book is 
divided into 15 Chapters, dealing with (1) 
Laws on the subject, (2) Intreductory, (3) 
Constitution of a Motor Accidents Claims 


Tribunal, (9 Procedures of Inquiry and. 
owes ofa Claims Tribunal, (5) A-plicetion 
or 


Con:pensation before the Tribunal, ( 
Forms and Pleadings for compensation, (7 

Inquiry into the claim, (8) Reference to а 
civil Court under proviso to section’ 110 (1): 
Motor Vehicles Act, (9) Proofof claim before 
Tribunal, (10) Defence in Proceedings. 
before the Tribunal, (11) Award, (12) Illustra- 
tive cases of compensation awarded in Indian . 
and Foreign Tribunals (13) Appeal from 

award, etc., (14) Award and its execution (15) . 
Claims Tribunal Rules, There are also two 


direct tax laws either as persons administering Appendices, one setting out the relevant ruleg 


nj 


for Tribunal Procedure and Prescribed Forms 
of Apnlication, and -the other referring to, 
Insufficiency of a Form and suggested Forms. 
At p. 286 in regard to the question of widow’s 
remarriage as a factor by which she will have 
made gool her lost support the observations 
in А.Т.К. 1976 Delhi 12" are cited that a judge 
is expected and indeed required to assess the 
likelihood that a widogy will remarry. This hé 
can Only do by listening to what she has to 
say and by making some assessment of how 
attractive she appears to be. In А.Т.К. 1978 
Puni. 195 however a somewbat different view 
has been expressed that the future contingency 
of the widow of the deceased remarrying 
being speculative is not a ground for reducing 
the quantum of compensation awarded to her. 
This decision does not seem to have been 
noticed іп the ins ant book. ‘The book gives 
a clear presentation ofthe law and is bound 


to be helpful to lawyers, laymen and 
insurance companies alike. 
IX. Senection AND APPOINTMENT OF 


Supreme Courr Jupces. A case study b 
Rajeev Dhapun and Alice Jacob, 1978 (Published 
by N.M. Tripathi Private Limited, Bombay), 
Price Rs. 20. 


The Supreme Court and the High Courts are 
without doubt very importart and cherished 
institutions. They are verily the keepers of 
the conscience ard guardians of the living 
faith ofa people on the~march. It follows that 
the judges who man them should be of high 
calibre. moral rectitude and capable of mspir- 
ing confidence in the people about their ability 
to render true justice. Our Judges from ancient 
times have been justly revered tor these qualities, 
It would not be correct, therefore, to state that 
** a large number of us do not seem to care 
as to^who these people are? [Chapter I, p. 2]. 
Be that as it may it is certainly desirable thet 
“Independent India must at some stage decide 
the criteria and the methcd by which it selects 
the Ju'ges.” Appointments mace in 1973, 
January, 1977 and September, 1977 certainly 
caused a considerable jolt. The embers of it 
have not yet quite died down, as would appear 
fromthe 1978 controversy. It. is familiar 
knowledge how Mr. Mohan Kumaramangalam, 
provided the spark when he put forth his 
theory of “committed judges". 2 


The book under notice stems fromthe contro- 
versy over the S ptember 1977 appointments 
of two High Court Judges, one from Gujarat 
and: the other from Bombay to the Supreme 
Court, Except in two gases where a member of 


THA MADRAS LAW JOURNAL 


31 


the Bar was directly arpothted to:the Supreme 
Court, in all other cases appointment of 
S:preme Court judges has been from Chief 
Justices or puisne judges of the different High 
Gourts. Beit a question of appointment of 
puisne judges of ‘the Supreme Court or of 
appointment 10 the post of Chief Justice of 
that Court no definite norms have been set 
nor any pricciple uniformly follew:d over the 
years. Equally the mode of selection ard the 
background motivations do not conform to 
any Des The Law Commission has 
rourdly condemned the appointment of 
judges on the basis of communal, religious or 
regional considerations, Regarding anpoint- 
ment to the Chief Justiceship it has indicated 
thet seniority is ordinarily but not invariebly 
to be fellowed, To some extent it is not 
Surprising that there are no other criteria for 
judging judges. At the most there can be only 
broad suggestions. Pragmatic considerations 
cannot be eschewed altogether. The authors 
Rajeev Dhavan and Alice Jacob have done a 
real service by their case study in depth. The 
book makes intere'sing reading throughout. 


—— 


.X. Venxosa R«o's Law or BENAMI TRANSAO- 
TIONS AND  BENAMI TRANSACTIONS | UNDER 
. Income~-ax Law Fifth Edition Revised by 
B. Malik. and V. Gouri - Shanker, 1979, 
(Published bv Delhi Law Howe, Р.В No. 47, 
Allahabad-211 001.) Price Rs. 75. : i 


The term ‘benami’ has been used to denot 
two classes of transactions differing from each - 
other in their legal character and incidents, In 
one sense itsignifies a transaction which is 
real, for instance when X sells properties to 
У but the sale deed mentions Z as the рог« 
chaser. Here the sale itself is genu'ne. The | 
real purchaser is however Y, Z being only a 

name-lender. The term ‘benami’ is also some- 

times used to refer to a sham transaction, a 

fictiticus transfer with a cloak of reality. 

Benami transactions are very familiar in this 

country. Their yariety 1з myriad. The motiva- 

tions are quite often oblique, to escape taxation, 

to lordwink creditors, to avoid claims of: 
family members and so on. The law relating 

to such transactions is not contained in a Code 

but has to be gathered from the entire field of 
the law in a systematic manner. 


The present work presents the subject in 25 
Chapters. Chapter Ito VII cover (1) Orgir,'. 
definition, etc., (2) Benami distir guished from 
other legal relationships, (3) Doctrine of advan- 
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cement, (4) Examples of benemi transactions, 
(5) Fraud and the law of henami, (6) Benami 
prohibited by law, (7) Suits by and against 
benamidars, Chapters УШ to XXI covgr 
benami transactions vis-a-vis assessment ett., 
- toincome tax. Chapter XXII is devoted to 
Estate Duty and benami' transactions, Chapter 
XXIII deals with Blank transfer of shares in 
companies and benami investments ard 
Chapter XXIV with burden of proof 
inbenami transactions. Chapter XXV gives 
Relevant Rules, Forms and CGB.D.T. cir- 
culars. ‘There are also a number of 
Appendices providing relevant extracts 
from different Acts. Burgeoning case law has 
been carefully considered but some few 
decisions do net seem to have been noticed, 
such as Bibi Siddique Fatima v. Saiyed Mohammad 
Mahmood Husan, 1978 All, L J. 634 (5 С.) on 
what constitutes a benami transaction, Moham- 
mad Ibrahim v. Syed Mohammad Abbubakkar. 1976 
Mad. 84 explainingthe scope and object of 
section 66, Civil Procedure Code. The exposis 
tion is simple and clear. The book should 
prove useful to Courts, lawyers, income-tax 
officials and practitioners, and to the commer- 
cial community. 


— oan 


XI. Mirra’s Lecar anp Commerciat Dic 
‘TIONARY, by 4.6. Sen, Third. Edition, 1973. 
(Published by: Eastern Law House Private 
Limited, C alcutta-7C(013.) Price Rs.45, 


In legal and commercial world certain words 
and phrases have acquired peculiar connotation 
and content often different from their ordinary 
dictionary meaning. Again many statutes 
carry definitions of terms for the purposes of 
such statutes. Judges also interpret undefined 
terms in the context ofthe concerned status 
tory provisions. A legal dictionary has to take 
note of all -these as well as ot the ordinary 
dictionary meanings and then elucidate the 
meanings of words and phrases indicating tbe 
source or authority for the particular meaning 
presented. 
: \ 

In theinstant book, words and phrases con“ 
nected with civil, criminal and commercial 
law preponderate but terms іп. vogue in the 
fields of constitutional and international law 
have also been elucidated. Latin maxims 
which are often cited in the judicial decisions 
have been stated ard explained. At one or 
two places the explanation of terms is not 
quite complete. At page 37 adoption is defined 


as the taking of another's sop aS his or her. 
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own son. The Hindu ÁAd^ptions and Mainte 
nance Actis referred to, Under that — *cet ^ 
girl also can be adopted. At jage 92 the 
elucidation of ‘‘avurasa’’ as a maternal brother 
or son of the same mother is involved and not 
happy. It just signifies a child born of one’s 
loins during wedlock. At page 41, line 4, 
Uplian shculd be Ulpian. These are minor 
things. The Dictionary has been compiled 
carefully and in ahelpfulmanner. That since 
its first publication in 1973 within the short 

riod of about 6 years, a third edition had to 

e brought out attests eloquently to the popu- 
larity and merit of the work. 


——— 


XII Tue Law orf CENTRAL Excise, by F.J. 
Taraborewala and S.N Parikh, with а foreword 
by Soli 7. Sarobjee, 1979. (Published. by: N.M. 


Tripathi Private Limited, Bombay.) Price 
Rs. 80. 
‘Excite’ is a word of vague and somewhat 


ambiguous meaning. Usually but not always it 
is used to indicate a: duty imposed on home- 
manufactured articles in the course of manu- 
facture before they reach the customer. So 
reg^rded, an excise duty is plainly indirect. 
Excise constitutes the most fruitful single scurce 
of revenue of the Union Government and as 
pointed out in the Foreword “a fruitful source 
of income to legal practitioners as well". It is 
stated that out of every rupee which the 
Centre will collect in the year 1979-1980 the 
collections from Central Excise would be about 
19 per cent. The Central Salt and Excises 
Act. 1944 is thus “the most important tax- 
collecting statute” of the Union. It is interest- 
ing to note that while the Act has 40 sections, 
the Rules number 240 and the Firs: Schedule 
to the Act containing the Central Excise Tariff 
is verily a growing phenomenon. 


The book under review offers comments on 
the sections of the Act, the rules and the tariff 
items individually. The statement of law in 
the text is supported by the decisions cited. 
Criticism of judgments 15 balanced and sound. 
Conflicts of judicial opinion are noticed, 
analysed and*the authors’ preference set out. 
Thus reference is made to the Delhi High 
Court’s-view in Sulekh Rams case (1972) T.L.R. 
1771 that goods exempted from excise duty 
by notification cease to be excisable goods and 
the contrary view of the Madras High Court 
in Tamil Nadu Co-operative Society v. Assistant 
Collector, (1978) E.L-T. (J. 57) and the former 
_view preferred for the reason that one сарпо; 
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conceive of the mandatory requirement of 
section 3 “there shall be levied and collected 
. duties of excise on all excisable goods", 
being given effect to, unless recovery at some 
rate, however small could be made (pp. 15, 
16). The book isdistinguished by neat and 
orderly presentation. The book will benefit 
not merely judges and lawyers but also the 
commercial community and the excise officials. 





— 


XIII Law or INcoME- АХ IN Inpra by V.S. 
Sundaram, Eleventh Edition in 4 Volumes, 
1978-79, (Published by Law Book Publishers, 
Allahabad-211001}, Vol. I, Price Rs. 85. 


Revenue is the first necessity of a State and 
taxes are raised from different sources. Income- 
tax is one such. It is a direct tax. Apart 
from Lord Macnaghten’s observation that 
income-tax is a tax on income, so far, there has 
been no accepted or acceptable definition of 
terms like ‘capital’ ‘income’ etc. The former 
is a fund and the latter is а flow is a catchy 
but not satisfying description. The Indian 
Income-tax Act also contains only an inclu- 
sive definition of income. As Justice Krishna 
_ Iyer once said “Incomprehensible legislation 
annoys the administrator and estrar ges the 
citizen” (19 5) 2 S.C.C. 472, 479. This is 
nowhere more true than in regard to income. 
tax legislation. Lord Halsbury's observation 
that ''income-tax is not and ‘cannot be.... 
from the nature of things cast upon absolutely 
logical lines” (4 T.C. 618, 625) is no consola- 
tion. - In 1886, income-tax stood at 2 per cent. 
of the income; at the present time it is high 
and soaring. Over the years assessment 
procedures also have been altered several 
times. Provisional assessment by Income-tax 
Officer was given up; self-assessment by the 
assessee was called for; then a summary 
assessment was possible by the Income tax 
Officer followed by a regular assessment by 
him if the assessee so desired. A further 
innovation is the provision for the take.over 
of real property changing hands collusively at 
deliberate under-valuation or for inadequate 
consideration. 


Mr. Sundaram's book was first published in 
1928 and immediately become a classic. The 
present edition, namely, the eleventh edition 
is the Golden Jubilee Edition. It is to be in 
4 Volumes of which the first volume hasnow 
been published [It covers sections 1 to 84 of 
the Income-tax Act of 1961, A brilliant and 
comprehensive Introduction has been provided 


dealing with matters like Income and Capital, 


ES 
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History of Income-tax law in India, Cons: 
truction of Taxing Act, Exemption from pre: 
vious statutes, Theory of Income-tax legistation 
айа international aspécts, The liability of 
Governments to taxation, liability of foreign 
States, and the Economic Effects of incomes 
tax. The commentaries provided under the 
sections are analytical and penetrating. The 
book will serve as a masterly guide to those 
who practise income-tax, to those who have 
to decide income-tax questions, to those who 
collect the tax and to those who have to pay 
income-tax. . . 


D 


XIV. Gases sn Company Law by AG 
Kesavan with a Foreword bp Justice S. Mohan. 
1978. (Published by NM Tripathi Private 
Limited, Bombay) Price Rs 85. i 


Company law is a complex subject. The 
Companies- Act of 1956 is one of the lengthiest 
on the stature book. In the working of the 
Act practical difficulties often crop up and 
the questions come up before the Courts for 
elucidation, Starting from the promotion of 
а company to the winding up of one, guidance 
is afforded by case law. A judicious selec- 
tion of the cases decided, brief extracts from 
the judgments pinpointing attention to the 


ран elucidated, brief statements of the 


ackground facts weuld give a bird s eye-view~ 

of the entire law in a practical manner 
making comprehension easy. It is a task 
requiring high skill, .- 


The book under .notice divided into 30 
chapters, in about 244 pages, has incorpora- 
ted 240 cases. 'The cases are arranged and 
dealt with topicwise with introductory notes 
stating the legal principles involved, Suitable 
notes have been added where necessary, · 
The decisions selected cover the whole gamut 
of the law. They are both English and 
Indian. 'The book wil be helpful to the 
students, the bar and the judiciary alike, 


———— 


XV. INDIAN CONSTITUTION: Trends and Issues 
Edited by Rajeev Dhawan and Аме Jacob 
(A selection of Papers presented at a Seminer 
held at Nagpur under the auspices of the 
Indian Law Institute, Delhi, and the Univers 
sity of Nagpur in January 1978). (Published by 
N.M Tripathi Private Limited, Bombay). 
Price Rs, 60. : 


The purpose of the Seminar was to examine 
recent trends and developments in the working 


84 


of the Constitution, to high-light significant 
constitutional issues of the post~emergency 
period. Inthe instant volume they эге divided 
into 4 parts (1) The politics of constitutional 
charge, (2) Preventive detention witl out trial 
and emergency powers, (3) Pressures on 
Indian federalism, (4) Indian judiciary and the 
administrative power. In the matter of Consti- 
tutional change, while before 1967 Parliament 
acted on the assumption that it had plenary 
power to amend any part of the Constitu- 
tion, Golak Nath’s case décided that it had no 
power to abrogate the fundamental rights and 

~ Kesaganand's case, held that Parliament had no 
power to amend the basic structure of the 
Constitution. The 42nd Amendment was the 
result. One thing that has to be remem- 
bered is that apart from its claim of omnicom- 
petency and imposition of curbs on the rule 
of law the 42nd Amendment was also designed 
to achieve very credible socialistic and scienti- 
fic motives. The 45th Amendment which 
rame as a counterblast could not escape the 
criticism that it emanated mainly from politi- 
eal motivations and did not sufficiently realise 
the need for correlation between the Corstitu- 
tion and its social goals. It isa moot ques 
tion whether social justice could be achieved 
by mere amendments to the Constitution. It 
is also noteworthy that the proposal in , the 
45th Amendment Bill that the basic structure 

„of the Constitution can be amended only by a 
refererdum was not accepted by Parliament. 
Regarding judicial review, it is true that a 
significant polarity has crept into the relation- 
ship between the Goverrment and the Courts. 
While the Government wants a free hand to 
do what it likes the Courts would like to 
retain their review power.. Here again while 
setting up Of independent tribunals in various 
areas may expedite disposal and relieve › the 
pressure on the Courts, the abrogation of the 
powers of the High Court under Article 226 to 
intervene wherever necessary may tend to 
unbridled abuse of power by the Tribunal 
Here also а doctrinaire solution may-not be 
desirable, ` ` 


Preventive detention and emergency powers 
evoke bitter emotion. Neverthel ss a pragma- 
tic approach alone to the subject will be realis- 
tic. All that can be said is that there should 
be no blanket power vested in the Government, 
Ii the rule of law is not to become a mcckery, 
imposition of effective safeguards has to be 
made. As for the pressures on Indian federa- 
lism, they have appeared only when the 
Governments at the Centre and the States 


were run by different political parties. The. 


"THE MADRAS LAW JOURNAL 


[1979 


‘pressures chiefly stem out of the fact that 

while policy initiation requires centralisation 

of powers, the implementation of tke myriad 

policy schemes calls for decentralisation 

of power away from the Centre Another 

reason for the pressures is that at present there - 
is no rational dovolution of the central 

finances, 


The papers presented’ at the Semirar are 
marked by incisive analysis of the different 
issues, and close reasoning. The viewpoints, 
naturally, are not always the same. 





XVI. р.р. бтн Comuent-rirs on Ніва 
Purowase Аст, 1972 Second Edition Revised 
by T D. Khurana, 1979 (Published by Law Book 
Publishers, Allahabad-211001.) Price Rs. 66. 


The concept of hire-purchaseis, in its origin. 
exotic. H.re-purchase agreements in our 
country represent a relatively modern phase 
in the development of commerce. At common 
law hire-purchase applied only to contracts 
of hire conferring an option to purchase It 
is, however, often used to describe contracts 
which are in reality agreements to purct.ase 
chattels by instalments, subject to a ‘condition 
that the property in them is not to pass until 
all instalmen's have been paid. Hire~purchase 
agreements take — varieus forms when, for 
instance, a financier is interposed between 
the owner of the gods and the custcmer. 
The law regulating hire-purchase in India is 
contained in the Hire Purchase Act, 1972. 
In England hire-purchase is regulated by the 
Hire-Purchase Act of 1538. 


- 


As pointed out in the Introduction, in ‘a hire- 
purchase agreement, the transaction partakes 
of a contract of bailment with en element of 
sale added to it. А hire-purchase agreement 
stands distinguished from an egreement to sell 
in that while in the latter each party is under 
an obligation to perform his part of it, namely 
the owner to sell and the other party to buy, 
in the former although there is an obligaticn 
on the owner to sell it on performance of 
certain conditions by the hirer, the latter -is 
under no obligation to purchase it and can 
always return the article thereby absolving 
himself from paying any further hire in respect 
of thatarticle, though. he will still remain 
liable, to pay the unpaid hire during the time 
that he retains the article. 


Inthe present book the author has given a 
picture of the entire hire-purchase law and 
the problems arising thereunder in the light 


Ig 


of juticial decisions both in England andl 
India: Case law is quoted up to date Several 


model forms are given in the appendices. The, 


b^ok will prove useful to the Bench and the 
Bar as well as їо hirers: and hire-purchase 
companies. : 


—— A 


ХУП. Payment or Graturry Ant by D.S. 
Chopra, Second Edition, 1979. (Published by 
Eastern Law House Private Limited, Galcutta- 
700013) Price Rs. 25. · -- 


Gratuity means а voluntary payment made by 
an employer 'to bis workers at his pleasure to 
‘keep them contented. Originally given for 
long and meritorious service, later on mere long 
service was considered enough ‘for granting 
the benefit. "At. present gratuity is paid to 
workmen with an intention to help them 
after retirement on ‘superannuation, 
retirement, physical incapacity or disability. 
The concept of gratuity underwent a marked 
' change with the enactment of the Payment 
of Gratuity Act, 1972. Gratuity payment is 
now just like the employer’s provident fund 
contribution. It is a payment over and above 
penton and provident fund [(1967) 1 L.L.J. 
14, 129 (S.C.)]. The payment is no longer 
voluntary. In. the implementation of .the 
Act problems have arisen relating to the 
definition of “employee”, in section 2 (c); 
“fifteen days wages" in section 4etc., due to 
imprecise drafting. The present book provides 
lucid commentaries on the provisions cf the. 
Act. The decision in Central Bank of India v.. 
Ramamoorthy, (1978) 52 F.J.R. 490 holding 
that the” Act does not restrict payment of 
gratuity only to employees appointed after 
its coming into force and an employee who 
was in service on the datethe Act came into 
forcé, siz., 16th September, 1972, and Һай: 
by then rendered continuous service for more 
than 5 years would be entitled to claim 
gratuity under the Act, seems to have escaped 
notice. The Rulesframed. under the Act of 
both the Union and the State Governments 
‘are incorporated. The book also contains 
Gratuity. Calculator. It will serve as a depend-. 
able guide to the subject. . . С 
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XVIII. .$орвЕмЕ Court on Cames (1950 
to September, 1978) by S.M. Pisolkar, First 
Edition, 1978. (Published by ОС. Vora, 
Law Booksellers and Publishers, Ahmedabad- 
380001) Price Rs. 32.50. | 


In the field of crime and punishment we are 


governed by enacted law,. The.Jetter of the. 
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aw 18 found in the sections; the spirit of the 
law has to be gleaned in a large measure from 
the decisions of the superior Courts. The 
*Sunreme Court has ever since its inception in 
1950, rendered a large number of decisions on 
crimes laying down fundamental principles on 
the basis of which dispensation of criminal justice 
is to be carried out. These principles laid down 
in as diverse circumstances as possible have been 
collected topicwise and presented in the present 
book under259 headings. This enables the 
reader to know. at a glance what light has been 
thrown by the Supreme Court on a particular 
point of difficulty. The common questions that 
come up before the Courts are covered by the 
author. If the odd pointsthat sometimes emerge 
from the decisions had also been noticed, 
the book would be even more helpful. Some 
typographic errors great the eye. Оп page 122 
"autrefoise acquit” should be “autrefois acquit”, 
on page 383 "'repelled" should be “repealed” 
on page 385 “jury” should be “jury”. The 
book covers fairly numerous decisions and the 
statement of principles is lucid and adequate. 
The book willbe serviceable both to criminal 
lawyers. and the judiciary alike. 





XIX. Property Prosrems IN SaLe by Т.В. 
Smith, 1978 (Published by Eastern Law House 
Private Limited Calcutta and Sweet & Maxwell 
Limited) London. s 


This book contains the Tagore Law Lectures 
delivered by Prof. T.B. Smith Q, C.,an eminent 
Jurist and distinguished graduate of Oxford 
and Edinburgh Universities, at the University of 
Calcutta in Decmber 1977. His reflections and 
solutions to Property Problems ih Sale though 
comparative have been primarily from the view 


` point of a Scots lawyer which he is. The law 


relating to sale `of goods in India is laid down 
in the Índian Sale of Goods Act, 1930, which is . 
modelled on the British Sale of Goods Act, 1893. 
'The British Act has latterly come in for critical 
reappraisal.particularly its “passing of property” 
ortitle doctrine. The Twelfth Report of the 
English Law Reform Committee on “Transfer 
of Titleto Chattels’ has made a number of 
recommendations In 1974,a Committee of 
Government Experts under the auspices of the 
International Institute for the Unification of 
private Law has proposed a draft uniform law 
on the Acquisition in good faith of Corporeal 
Moveables with.a very different philosophy 
from the nemo dat quod non habet provisions in 
sections 27 to 30 of the Indian Sale of Goods 
Act and sections 21 to 25 of the British Sale of. 
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Goods Act. Most jurisdictions in the United 
States alse have acepted Article 2, section 2-401 
of the American Uniform Commercial Code 
which rejects altogether the British “passing 
of property’? doctrine. Changes effected in 
the provisions of the British Act in the light of 
changing conditions and pressures are bound to 
have their repercussions here also. This is one of 
‘the several problems projected by Prof. Smith. 
Problems relating to the passing of property 
апа risk, the effect of illegality, the relationship 
between sale and security and protection of 
purchasers in good faith have been discussed 
testing the solutions contained in the British 
and the Indian Acts by reference to a wide 
range of comparative solutions including the 
Uniform Commercial Code of the United 
States, the Uniform Law on International Sale 
of Goods etc. They are golden words of 
wisdom that “in the context of law reform 
it is only by the discipline of questioning ruth- 
lessly the conclusions of others and one's 
own tentative theories that one is likely to 
reach reasonably satisfactory provisional solu- 
tions. Then they must be exposed to the 
comment and criticism of those qualified by 
reflection and -experience to state their views 
on the matters under review’. The instant 
book is one to read, understand and ponder.. 





XX. Dessten 1HE INDIAN  EAsEMENTS Аст, 
1882, Edited by y R. Randive, Twelfth Edition. 
1978. (Published by Vora Prakashan, Ahme- 
dabad-580001). Price Rs.13. 


The Indian Easements Aet: applies proprio 
vigore in -most of the Indian States and 


recourse to its provisions is had in the States 


of Punjab and Bengal as principles of justice, 
equity and good conscience. ‘The “law of 
eesements is itself a development of the equi- 
table principle that the good of the public iay 
in a person enjeying his property (land or 
building) so as not to disturb the enjoyment by 
tbe neighbour of his property. Twenty-two 
-years after the last edition was pubíished 
the present edition has emerged. During these 
two decades and more a number of decisions 
on the provisions of the Act have been rendered. 
These have been taken into account in the pte- 
sent edition. In the page entitled Addenda, lines 
10 to 15 it is stated: “The plain reading of 
section 5..... together with illustration (b), it 
becomes clear that a right of way which do 
doubt as an apparent easement, it is not а 
continuous one , for depends on the enjoyment 
of а continual character by the act of man,” 
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The languageis unmeaning faulty and defective 
possibly due to typographic mistakes. In Appen- 
dix A a summary is provided of the Easements 
Act provisions and Appendix B contains ques- 
tions and answers. The.book is essentially one 
for students of law who will find it profitable 
to go through it. 


——-*-— 


| XXI, Cases Ау) MATERIAIS ON Law oF 


Aca»uNTS by N. Krishnama Charlu and N. 
Janardhan. Second Edition, 1979. (Published 
by the New Gujarat Law House, Three Gates, 
Ahmedábad.) Price Rs. 25, Э 


Books of account are valuable evidence if regu- 
larly kept in the ordinary course of business,. of 


.the justice of one’s claims. Withthe pheno- 


menal expansion of trade and commerce the 
law relating to accounts has gained in import- 
ance. ‘The law of accounts stems’ from 
accountability arising,out of a widely ramified 
network of relationships such as trustee and 
beneficiary, principal and agent, partners, 
banker and customer and so on. The provi. 
sions ofthe Limitation Act have also ап 
impact. The book under notice is divided 
into 11 Chapters, dealing respectively with (1) 
Accounis, accounting and books of account, (2) 
Open and current account, (3) Mutual, 
Open and current account, (4) Stated or 
settled account, (5) Acknowledgments, (6) 
Payment on account of debt and the Law 
of Appropriation, (7) Evidentiary value of 
accou' ts, (8) Suits relating to accounts, 
(9) Cause of action апі pleading. (10) 
Limitation, and (11) Decrees, Synopsis headings 
are provided under each Chapter and the 
relevant case-law has. been considered- The 


_ Scheme of accounting has been, kept outside 


the scope of the book. The book is written in 
a simple and easy style .and will be of great 
assistance to practising lawyers and to all 
concerned with the law pertaining to accounts. 


` 


XXII. Law ор ATTACHMENT asp ITS. 
Removat, by В.К. Amin, 1977. (Published by 

the New Gujarat Law House, Three Gates, ` 
Ahmedabad.) Price Rs. 21. : К 


The word “attachment” is not defined їп the 
Civil Procedure Code. Though.other sta- 
tutes like the Income-tax Act for instance 
have used that term it is not defined: in any of 
them either. Literally ‘attachment? would 
signify tying or fastening importing _ thereby 
some restriction, In legal parlance it would 


A.. 


mean restrictions imposed by order of Court 
prohibiting transfer, If the property attached 
is mov^ble property it would пап actuai 
seizure of the article. Attachment of prop'rty 
is an important step in the execution of a 
decree and the Civil Procedure Code contains 
detailed rules relating to attachment of 
different kinds of property. Questions concern- 
ing the validity of an attachment arise frequently 
before the Courts for adjudication. It has 
become a fruitful source of litigation. The 
instant book deals with the subject of attach- 
ment in 12 Chapters which are devoted 
to (1) Introduction, (2) Where from ard what 
cannot be attached. (3) Miscellaneous provi- 
sions regarding attachment, (4) Alienation 


‘after attachment, (5) Rateable Distribution, 
(6) Incidental references to attachment, 
Rules 49 and 50, 


" "Rules 43 to 48, (8) 
9) Rules 51 to 53 and 56, (10) Attachment 
of immov ble property, (11). Rules 55 and 
57, (12) Order 21, rule 42 and Order 38, 
rule: 5 to 13. The exnosition is cleor and under 
appropriate topical headings. The discussions 
high-light the points involved referring to 
. all the relevant provisions. The book seems to 
be the first of its kind and is sure to be helpful 
to the legal professsion. 


——— 


XXIII PoucEMAN's GuipE TO CRIME AND 
CRIMINAL INVESTIGATION by Sadhu Singh 
Mangat 19:9 Edition (Published by: Eastern 
Bo-k Company, 34, Lalbagh, Lucknow-226 001 ) 
Price Rs 40 * 


"The author is a retired detective, exeTanzania 
Police Force. 'The book has resulted from his 
interest incriminology and his observation of 
investigation of homicide cases in Punjab. 
According to him amongthe causes for. the 
failure of many prosecutions for offences are: 
-(1) the police’s predilection to secure oral 
evidence and failure to exercise scientific 
investigation ; (2) their inveterate habit of false 
accumulations, ex»gg*rations and .securirg the 
services of professional paid witnesses ignoring 
the chance ‘eye-witness to the crime and pad- 
ding up faxe stories invented by the complai- 
nants and the police; (3) failure to explore 
the true facts and concocting stories based 
on pre-Conceived theories witha view to 
give boost to their efficiency. The present 
book is intended to assist policemen in obtain- 
ing a working knowledge of the law in a pro- 
cedure c^ntained in the Penal Code, Criminal 
Procedure Code and the Evidence Act. 

The book is divided into three Parts. Part I 


gives in a nutshell the fyndamental principles of 
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“criminal law as found in the above enactments, 
the matter for study by a policeman’ engage 
in criminal investigation, Part IT.is devoted to 
practical investigations of some of the serious 
crimes based upon the author's experience in 
Africa He advises an investigator who is 
called upon to investigate an alleged crime to 
ask himself three questions (a Has any crime 
been commit: ed ?, (6) what crime?, and (c) who 
did it? The book is designed to serve as akey to 
‘the unravelling of these questions. Part IIT con- 
tains illustrative cases furnishirg real tests of 
the techrique Of crime investigation discussed 
in the book. The approach to the subject is 
analytical and the book is written in а simple 
and interesting manner. Policemen will profit 
а great deal by going through the bok. 
XXIV. Sevecter ЮЕ01510№5 OF THE GUJARAT 
Сту т, Services Teisu vaL, Vol. I. (Published 
by Vora .Prakashan, Ahmedabad-380' 01). 
Price Rs. 14, 


To provide a quick 2nd inexpensive forum for 
Government and Panchayat servants of non- 
Gazetted status, of about 3 lakhs of persons, who 
"have to come in final арра! to the Goverment 
with regard to their service problems and any 
disciplinary action to be taken against them, 
the Gujarat Government has set up the Gujarat 
Civil Services Tribunal with effect from 
15.2.1977 under the provisions ofthe Gujarat: 
Cavil Services Tribunal Act, 1972. The Tribunal 
functions as.the final appellate authority in 
lien of the Government and its decisions 
cannot be questioned before the civil Courts or 
any other authority. In the Constitution of the 
Tribunal there is a judicious balance of 
administrative and judicial experience. A 
striking feature of the arrangement is that the 
appeals before the Tribunal do not require 
any Court fee nor process. fee or other expen- 
diture to the appellant. Even copies or 
judgments are supplied free tc the parties to 
the appeals. An inexpensive and quick rem: dy 
has thus become available to the non-Gazetted 
-Officers and Panchayat employees. It is interest 
ing to note that in 1978 about 700 appeals 
were received and as many as 900 were disposed 
of during that very year. 
Many of the decisions, іп regard to question$ 
relating to service matters and discipline, 
have laid down guidelines - and precedent 
for the: future to be followed by th heads of 
departments and concerned officers. They 
will also go a long way in helping the Govern- 
ment and Parchayat employees. Publication 
of selected judgments will be found useful 
by the Bench and Bar also, 
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The present volume contains 91 selected 
judgments given during 1977. .Notes cn the 
judgments are also provided. A Subject 
Index is also attached. The publication 
deserves high commendation, 


XXV. Inpa Demanps Емомвн L+Nauace, 
Evnen by, Бас Mathai. First published in 
1960. Published by Mathai Publications, 
Blavatsky Lodge, French Bridge, Bombay-7. 
Price Rs, 3. 


This is a collection from the Speeches and 
writings of eminent and distinguished persons 
in different wa'ks of life bearing on the need 
for English being continued in this country 
for the various purposes which it has been 
serving so far. Tre speeches and writings 
are of persons bke Dr. C.P. Ramaswami Tyer, 
Pothan Joseph, General Cariappa, KM: 
Munshi. Jawaharlal Nehru, Mirza Ismail, 
С. Rejagopalachari, C.D. Deshmukh and other 
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savants. In the vears since the advent of . 
Indeperdence one of the main causes retard- 
ing national integration is the language chauvi- 
nism particularly of the North and its attempt 
toimpose Hindi on the Southern. States by 
displacing English. 'The more the North is 
tryingto push in Hindi the more has been the 
insistence of the South toretain English and 
deny primary to Hindi*over other regional 
languages English is an international language. 
Ithas arich literature. It isnot a stranger 
to this country. All professional education 
and research work have to be imparted or 
undertaken in the English larguage. Hindi 
to develop. It has no comparable 
literature. It isnot the language of evena 
majority of Indians to elevate it over the 
other regional langnages. And Hindi became 
the official language. of the. country by a 
majority of jus' one vote. These are argu- 
ments ‘with which we are familiar. The b 'ok- 
let under notice presents a wealth of materials 
against the denigration of English, ° 
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LAW “RELATING TO COSTS CODIFIED 
AFTER CIVIL PROCEDURE ` CODE 
(AMENDMENT) ACT (CIV OF 1976)". 


By 


Твіво N. KRISHNAMURARY, B. COM, B. L.> 


Pondicherry. 


One of the important changes introduced by 
the Civil Procedure Code (Amendment) Act, 
1976 is to empower the Court to impose costs 
on the party litigant who causes delay in the 
‘disposal of cases. The new section 35-B 
clearly lays down the circumstances or condi- 
tions under which Court may make an order 
for costs to be paid by one party to the other. 
In fixing the costs, the Gourt will have to form 
an opinion in respect of the expenses incurred 
by the party for attending the Court on the 
date when the opposite party causes delay in 
the progress of trial as contemplated under 
clauses (а) and (b) of section 35-B of the Civil 
Procedure Code. The relevant section is 
reproduced below: 


SS 35-В. If,on any date fixed for the hearing 
of a suit or for taking any step therein, 
a party to the suit.— ; 


(a) ‘taila to take the step which he was required 
by or under this Code to take on that date, or 


(b) obtains an adjournment for taking such 
step or for producing evidence or on any 
other ground, 


the Court may, for reasons to be recorded, 
make an order requiring such party to гау to 
the other party such costs as would, in the 
opinion of the Court, be reasonably sufficient 
to reimburse the other party in respect of the 
expenses incurred by him in attending the 
Court on that date, and payment of such 
costs, оп the date next following the date of 
such order, shall be a condition precedent to 
the further prosecution of— 


(a) the suit by the plaintiff, where the plaintiff 
was ordered to pay such costs, 


(b) the defence by the defendant, where the 
defendant was ordered to pay such costs. 


From the above it is apparent that thé Court 
can invoke section 35-B only if the conditions 
laid down therein exist and not otherwise. 
The essentia] pre-requisite for imposing costs is 
that the party who claims reimbursement of 
expenses must have attended Court on that 
date when the opposite party caused the delay. 
In the alternative, if the party did not attend 
Court on a day where delay was caused by 
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'rate charged by public 


'costs of Rs. 50 (Rs. fifty) or 
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the opposite party the Coürt has to proceed 
with the next stage in the suit. In forming an 
Qpinion as to reasonable expenses, the Court 
may consider the travel expenses incurred by 
the party from the place of residence to the 
place of Court and charges for food if any 
that the party had to incur on account of 


- being away from his house for the whole or 


part of a day. Except these two items no 
other consideration can move the Court where 
the question of costs for the delay by one party 
or adjournment of a case arise. In this 
connection the word ‘party’ in section 35-В 
appears to refer to the litigant as  plaintiff/ 
petitioner or defendant/respondent as the 
case'may be. There is no warrant to say that 
the Advocate engaged by a client is a ‘party’ 
for the purpose of claiming costs under sec- 
tion 35-B of the Act. ihis position is free 
from doubt as the Code itself refers to ‘ party’ 
and ‘pleader’ separately under other provisions 
vide Order 1, rule 10A, Civil Procedure Code 
regarding power of Court to request the pleader 
to appear for a party. See also Order 3, 
rule 1, Civil Procedure Code. As a result of 
these conclusions it isto be noted that the 
Court’s powers which were formerly exercised 
in a controversial and irrational way, have 
become well«defined, circumscribed to the 
needs and circumstances of each case after 
the commencement of the new section 35-B. 
Having thus laid down a ‘specific provision in 
this regard it is not open to the Court to 
invoke section 35 (1) or 151 or any other pro- 
visions of the Rules made by High Court 
while dealing with the situations contemplated 
under section: 35-B of the Civil Procedure 
Code. Even the Court’s power to order costs 
for adjournment under Ordee 17, rule 2, 
Civil Procedure Code is duly regulated as per 
the new section 35-B. To illustrate, where a 
party incurred expenses to attend Court 
within 20kms. from his place, the Civil Rules of 
Practice provide for travelling expenses at the 
transport conveyance 
Or a taxi or train depending on theclass to 
which the party can be classified as a witness. 
In other words, where the reasonable expenses 
would be Rs. five or ten, it would be illegal 
and without jurisdiction for any Court to impose 
one or Wo 
hundreds and зо оп. 

Thus after introduction of section 35-B, with 
effect from lst February, 1977, rule 27 of the 
Civil Rules of Practice cannot be valid in so 
far as it is inconsistent with the new sec- 
tion 35-B of Civil Procedure Code to the extent 
the former rule stipulates (һе fee of the 


a 
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pleader’’ to be included as costs for adjourn- 
ment. Similarly the monetary limit of Ra. 10 
in the case of Munsif Court and Rs. 20 in 
the other Courts as lawyers. fee laid down in 
rules 22 and 27 of the Legal Practitioners Fees 
Rules, 1973 cannot be invoked or supplemented 
for the purpose of fixing costs for adjournment 
and delay. by one party. The intention and 
spirit of the new section is to curb and reduce 
. - the burden of paying the advocate fee by 
. the party who caused the adjournment of the 
case since every advocate normally attends 
Court daily as part of his professional job. 
It is also intended to prevent indirect gains 
to pleaders or advocates by way of several 
costs in one and the same suit, so that such 
indirect gains may not be disproportionate 
to the total costs at the final disposal of suit 
or proceedings. Incidentally instances are not 
rare where adjournments or delay by one 
party was sought without the full knowledge 
of its implications by the illiterate litigant 
coming from rural areas. 


A notable achievement of the amendment of 
the Civil Procedure Code is to consolidate ~and 
codify the law reiating to costs in a litigation 
with the ultimate object of scientific, prudential 
and uniform application of the. legal system 
for the benefit and welfare of the public 
litigant. The various provisions of the Civil 
Procedure Code on the subject are given 
below: 


l. Costs (ordinary): Section 35 Costs of and 
incidental to all suits shall be in the discretion 
of the Court, : 


Section 35-В (new).—Costs for causing delay 
or obtaining adjournment ол...........ог any 
ground. : 


Order 20A. (new) rules 1 and 2.—Expenses which 
are to be considered for award of costs under 
section 35 after final disposal. 


2. Compensatory costs: Section 35-A—Gompensa- 
tory costs to a successful party if he objects 
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thatthe claim or defence made by opposite 
. party is shown to be false or vexatious in. 
a suit or other proceedings. 


Section 95 of the Civil Procedure Code does not 
come within the purview of costs though it refers 
to compensation for wrongful arrest attachment 
or injunction. . 

In fine, any party who pays for costs should 
bring it within any of the ‘above provisions 
and not otherwise. Conversely the Court has 
power to act under one or more of the above 
provisions with a discretion limited by she 
newly introduced section 35-B and Order 20-A 
of Civil Procedure Cede. To illustrate, if after 
commencement of trial one party takes an 
adjournment on the grouud that an application 


: for transfer of the suit had been filed before, 


a District Court or other Appellate Court, the 
opposite party may pray the Court to award 
costs a8 per section 35-B of the Code only. 
However it is not free from doubt as to 
whether the District Court or other Appellate 
Court while allowing the transfer application 
is justified in imposing costs in favour of the 
same opposite pariy on the same ground of 
causing delay in the progress of trial of the suit. 
Of course award of costs to either party on such 
transfer ©. Ps. may be regulated as per 
section 35 of the Code. This can be only in 
favour of the расу who suceesds in the O. P. 
proceedings, and not otherwise. There. . 
fore award of a certain amount as compensa- 
tion to be paid by the party who applied for 
transfer, аз condition for allowing the prayer 
appears to be highly debatable. Award of 
compensation to a party in a litigation is not 
ccntemplated under’ the Code except on 


. Vexatious or false claims or defences as. per 


section 35-A of the Code. To conclude; the 
codified law relating to costs isan important 
attempt to develop social justice to the poor 
litigant so that the Judiciary can act with 
greater awareness of the responsibility towards. 
the Public. 
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“THE TAMIL: NADU DEBT RELIEF 
ACT; 1976 (PRESIDENT’S: АСТ. XXXI 
OF. з AND THE CIVI: COURTS"; 


Ua M b 


By A I. lioe yen 
P. МӨЗ Савез Adonne, Kushi- 
thurai. 1 ° 


The Tamil Nadu Debt Relief , Act, 1976 
(President's Act XXXI of 1976), hereinafter 
referred to as the Act, came into force on 
29th July, 1976. It statutorily "wiped out 
the ‘debt’ due from certáin classes of debtors. 
Proceedings under thé Act. have {о Бе’ con- 
ducted by the tribunals ‘constituted ' under the 


Act ' and parties До such proceedings 
shall not ‘be’ represented by. legal 
practitioners. The Act does not ‘specifically 


say as to what a civil Court shall ' do if a 
party before it claims that he.i$ a ‘debtor’ 
as defined in the Act. 
as if the civil Court has got the jurisdiction 
to adjudicate the points as' to whether the 
debtor is a ‘debtor’ as defined in the Act and 
whether the’ debt due ‘from him has been 
statutorily wiped out and whether the süit is 
maintainable or whiether the suit has abated. 


Section 3, clause’ (ey of the Act defines the 
word “debt thus:'“ ‘debt’ means any liability 
in.cash or in Kind; ‘whether ` secured or 
unsecured and whether’ decreed ‘or’ not, · but 
does not include’ ‘arrears of taxes due to-the 
Central Government: ога State Gov ernment 


or a local authority". | 


So much so, even Өй нде debts (oial 
loan, “promissory notes еіс. ), come within the 
definition of the term debt. Section ^ 
clause (9) reads: thus: 


«Бугсу debt advanced or aired before the 
commencement of this Act (including interest, 
if any), and payable: by the debtor to the 
creditor shall be deemed to; be wholly 
discharged" (Note the words “shall-be, deem- 
ed to be wholly discharged” de “Section 4, 
clause (е) reads. thus : , 


“Every movable property pledged by a debtor ' 


shall stand released in favour, of such person 

and the creditor shall be bound, to return the 

same to the debtor forthwith” (Note the 
words “shall stand released”). 


7—1 


. Nevertheless it looks: 
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Section 4, "Clause Ф reads ‘thus :- 


""Every.niortgage executed. by the debtor in 
favour of the creditor shall stand redeemed 
and: ‘the mortgaged propérty shall be released 
іп favour’ of such debtor" (Note the words 
“shall ‘Stand rédéemed"). . 

The debt automatically stands wiped out. 
Property pleadged ‘is automatically released 
and the property mortgaged is automatically. ° 
redeémed’ "Ап order of the Tahsildar ‘(the 
tribunal) is nof necessary to wipe ‘out. ‘the 
debt or to release or 2 the property. ' 


ПОТЕН point to be HN is that the 
tribunal constituted under the. Act cannot 
entertain an application filed Ьу. а :debtor if 
the; debt. is.nof a secured one. Section 5, 
sub-section (2): .reads thus: ta 
"A debtor referred to in clause (6) of sec- , 
tion 4 may ` “make an application: ' to! the 
Tahsildar having jurisdiction over the area 
within which such debtor ordinarily resides, 
for an order releasing -the ' mortgaged pro- 
perty and’ forthe grant of a certificate" of 
redemption”, Debtor referred to in clause (f) 
of ‘section 4 is a debtor who-has mortgaged 
immovable properties. The word used in 
both these  sub-sections is “шау”. Sec 
tions 5 (2) and 6 (1) are the only provisions 
which enable a debtor to filé ап application 
beforé {Һе Tahsildar апі these rglate to cases 
where ‘movable properties have been pledged 
or immovable properties have ‘been mort- 
gaged. What, shall. the ‘debtor’ do if his 
indebtedness as on the date of. commencement 
of the Act is under a promissory note ‘or 
under an.oral ‘loan transaction (unsecured 
debt)? As pointed. out supra, the, Act applies 
even to unsecured. debts. In the case of 
unsecured debts, it is enough if.the debt is 
wiped.out.. The debtor needs nothing more. 


-Hence the tribunal is not. “given powers, to 


deal with applications by the debtors i in cases 
where the debt is an unsecured оће. -In the 
case of secured debts, the mere wiping. out 
of thé debt: may not be sufficient, ‘because the 
debtor may have to get back the property 
pledged or mortgaged and hence the ‘tribunal 
is. invested AL powers, to deal with such 
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cases оп the - application of the debtor. 


Section 5, sub-section (1) reads thus: 


"Every creditor referred te in clause (e) of 
„section 4 shall, within such period as may be 
prescribed: furnish to the. Tahsildar having 
jurisdiction over. the area where such creditor 
has his ordinary place of business,,a state- 
ment in such form as may be prescribed 
containing the names of all the persons who 
have pledged movable property with him, the 
nàture and description of süch property the 
amount advanced and due as on the commence- 
ment of this Act, the ‘rate of interest and 
such other particulars. as may be prescribed”. 


Creditor referred to in clause (e) of sec- 
tion 4 is the creditor to whom movable: pro- 
perties are. pledged. ‘A creditor is to file a 
statement only їп cases where movable pro- 
perties are pledged. No other provision of 
the Act requires the creditor to file such a 
statement. What shall the creditor do in 
cases. where the debt is not a secured one? 


J£; in the light of the above discussion, the 
provisions of the Act. are analysed, one will 
be convinced that the civil Court has. got 
jurisdiction to adjudge the dispute as to whe- 
ther the Act statutorily wiped out: the debt 
of the debtor who is before the Court, and 
whether the suit is . maintainable or has 
abated, ` ; Е 


Section’ 4 (b). reads thus; 


*No civil Court shall - ‘entertain any suit or 
other proceeding against the debtor for the 
recovery of any amount of such debt (includ- 
ing interest if any) 


‘Provided that... РЕ i Section 4, clause 
(c) reads thus: : 5 


“All suits and other proceedings (including 
appeals, revisions, attachments or ‘execution 
proceedings) pending at, the commencement 
of this Act against any debtor for the reco- 
very of any such debt (ineluding’ interest, 
if any) shall abate. à 


Provided. that: 
Court before which а suit is filed can adjudge 
thé question as to whether the suit is main- 
tainable in view" of’ section 4 (b) or whether 
it has abated in view of section 4 (c). For 


D 


adjudging this question it has to adjudge as 


to whether the debt has been statutorily wiped 


Seren etm ОО Ё Өшу the civil 
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out under section 4 (a). For adjudging this 
question the civil Court has to adjudge the 
question.as to whether. the debtor is a ‘debtor’ 
as defined inthe Act. So much so, the civil 
Court is competent to adjudge the above 
points if the suit is by a creditor against a 
debtor. . The debtor can non-suit the plain- 
tiff-creditor even if he has not approached 
the. Tahsildar even in cases where he is 
entitled to prefer an application before- the 
Tahsildar. | 


This writer is of the view. that the civil 
Court is competent to adjudge whether the 
debt has been statutorily wiped out even in 
cases where the debtor is the plaintiff, “As 


Stated supra, by the operation of section 4 


(@) the debt shall be deemed to be wholly 
discharged, under section 4 (е) movable pro- 
perty shall stand reléased and under section 4 
(f) immovable property shall stand redeemed. 
A person is not entitled to keep the property 
pledged or mortgaged once the debt is paid 
and the person who pledged ог mortgaged 
is entitled to get it back. Same is the case 
where the debt is statutorily wiped ‘out. 

Properties pledged shall stand released and 
mortgages shall stand redeemed and the debti 
shall stand wiped out and hence the erstwhile 
creditor is not legally entitled to: keep the: 
property in his custody. Sections 5 and 6 
provide speedy procedure for the -erstwhile 
debtor to get at the property. But the Act 
does not either expressly or by necessary 
implication oust the jurisdiction of. the civil 
Court to entertain a suit by an erstwhile 
debtor for the recovery of the property . 
pledged: or mortgaged. But the only reser- 
vation’ is that“ the civil Court shall not have 
jurisdiction in cases where the Tahsildar has 
already adjudged the dispute in cases where 
he is competent to adjudge. 


In cases where the debtor is the defendasit 
as well as in cases where the debtor is the 
plaintiff, the civil Court is not carrying out 
any proceeding under the Act.: It only 
adjudgés the point as to whether the debt 
has-been statutorily wiped out under the. 
Act etc. Consequently, parties are entitled 
to be represented by legal. _practitioners 
before the civil. Court. 
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“MORATORIUM AND LIMITATION”. 
By RIT XA 


P. NATARAJAN,-M.A., B.L., Advocate, Chidam- 


Debt Relief Laws- have been in force from 
15th January, 1975, to 14th..Julý; 1978. 
During this period creditors were barred 
from filing any suit for recovery of any debts 
due by agriculturists. Execution applica- 
tions also could not be filed. In the case of 
non-agriculturists, from 22nd July, 1975 to 
14th July, 1978, the bar on recovery of debts 
was.in force. In the various enactments 
passed during the aforesaid period, exclusion 
of time for. the purpose of limitation was 
provided by тейпѕ of a section. From the 
definitions of debts given in any of these 
enactments, it is not.clear to which debts 
these enactments would apply.. That is {о 


say, whether it would apply to debts contract- 


ed prior to these enactments, or during the 
currency of. these enactments? 


We have got two judgments in this regard. 


One was delivered by Justice Paul іп Seth 
Khiaram v. Balaji Singh, and another by’ 


Justice Gokulakrishnan in 1979 T.L.N.J. 
38. 
case that the debt which was incurred after 
the Act, will notbehit bythe Act and the 
protection could not be afforded to such deb- 
tors.: He had occasion only to consider a debt 
which was contracted subsequent to Act XVI 
of 1976. He had no occasion to refer to the 
Act I of 1977, Act Ш of 1977 and Act П 
of 1978. In the later case, Justice Gokula- 
krishnan had held.that Acts XV of 1976, II 
of 1978 and XL of 1978 are independent 
‘Acts and relief for the debt that, existed at 
the time of coming into force of these 
Acts, can be afforded. . But in none of these 


* - И -T 
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1, (1977) 90 LW. 572, 
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Justice Paul : had decided in that. 
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cases, the ‘question of’ limitation was consi- ` 
dered fully. If a debt is contracted during 
the currency of moratorium and the creditor 
had thought bone fide that the Act would 
apply to such debt and had refrained from 
filing the suit, is his suit to be dismissed as 
time-barred? In Act XV of 1976, as well 
as Асі XVI of 1976, section 5 and sec- 
tion 6, respectively, state that the creditor 
can exclude the time, during which the insti- 
tution of suit was barred. If a debt is 
contracted during the currency of moratorium 
the creditor: would not take-a risk by filing 
the suit, for such & suit will not be rejected 
or stayed, but dismissed. There are decisions 
to this effect. То illustrate, if a debt is 
contracted in February, 1976, can the credi- 
tor filea suit in March, 1976: In Veerana. 
Konar v. Kattapuliambalam?, Justice 'Jaga- 
deesan had made certain observations which 
are quite useful; but it appears that this was 
not brought to the notice of the two Judges 
who, decided the above 2- cases,- Justice 
Jagadeesan. had clearly, pointed. -out that a 
creditor ` lending money during the period 
of statutory bar will not be permitted (о 
add to the normal period of limitation. . any- 
period of statutory exclusion prior to the. 
date of his lending. · It is quite. logical that: 
the period subsequent to the- date, of lending, 
till. the date of removal of the bar, should 
be - permitted to be _ddded to the normal 
period of limitation. Otherwise, it will work 
hardship to the creditors. When the enact- 
ments mentioned above do not definitely say 
that the provisions of these enactments would 
apply only to those.debts which are in: exis- 
tence on the date of- the coming, into: force’ 
of these:Acts, the creditors must: be given 
the benefit of adding the period of-bar to 
.the, normal rule of limitation. 


3, (1960) 73° M.LW. 686 x (1960) M'W.N, 856. 
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THE NEW. TAMIL NADU.: DEBT 


RELIEF ACTS. . 25 
B | 


e 
i 
woul 


S. GoVÍNDARAJAN, В.5С.,. B.L., ‘Advocate and 
Government Pleader, Chidambaram. «| 


There isa Tamil sayir g: ‘eum Be redis 
Q вт ff api. emi ай LP That isthe О цын 
gets’ on going throtigh the provisions of thé 
Tamil Nadu Amending Act (XXXI of 1976) 
and the Tamil Nadu Debt; Relief Act, 1979. 
Tamil Nadu Act XXXI of' 1976 is itself a 
black legislation, ‘ill-conceived ‘aid ill-drafted: 
By the Amending Act, the préamble is ‘sought 
to be sménded. The amended preamble 
pompously proclaims that the Act” seeks to 
give relief and protection to‘ certain sections 
of debtors, from , the usuriotis practices of 
pawn-brokérs, -money-lenders' and other ‘non- 
institutional sotirces of credit. `, B 
If that is the intention of the Legislature, 
why has this ‘not been incorporated in, the 


body of the Act, in defining ‘creditor’ as а, 


pawn-broker, .money-lender or other’ поп: 
institutional’ sourcé, of credit indulging . in 
usurious.’ practicés. The ‘terms. ‘money; 
lender’ aid’ 'non-instituíional'sóurces of’ cre? 
dit? are delightfully vague. ' Any person who 


lends money is а, ‘money-léndet’ or. does the: 


Government want the term to.refer to profes- 


sional ‘monéy-lenders’. The term *non-institu- , 


tional sources of credit’ will cover all classes 
of creditors. " ' ssa "C AMA i 
Why is it that- the term ‘debt’ has not been 
defined propeily to refer to only üsurious 
loans? What is meant by the term ‘usurious 
practice’? As‘is common knowledge, ‘the: per- 
son guilty of usurious practice of the worst 
type in India is the Nationalised Bank charg- 
ing high rate of interest for the loans with. 
quarterly or half-yearly rests which in actual 
working amounts to charging high rate of 
compound interest. Curiously, the loans due 
to these Banks are exempted from the pur- 
view of the Acf. 


When the Government has passed & compre- 
hensive Debt Relief Act, to cover all classes 
of persons what is the necessity to retain 
this obnoxious legislation which can as well 


be repealed? pa wg oie 
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As régaídé the new’ Debt Reliéf Act, 1979, 

it is extremely vague in its contents leaving 
many matters to, doubt, conjecture and specu- 
lation’ and unreàlistic-in its’ purport, objective 
and actual working. The statement -of ob- 
jects and reasons states that the new Act is 
intended to grant relief. by, way of scaling 
down.óf debts only instead of liquidation and 
scaling down of- debts as provided: ` under 
Tamil Nadu Act, XL of 1978. This could 
lave beer: easily achieved by suitable amend- 
ments to Tamil Nadu Act IV of 1938 and 


Act XXXVIII of 1972. 


The Act exempts from its purview debtors 

who are asséssees of ‘incomé-tax, .sales-tax; 

profession-tax and property-tax. For this 
purpose, 2rovision has’ been. made for the | 
grant of certificate by the Tahsildar and the 

executive authorities’ of local bodies.” The 

income-tax and sales-tax. authorities are a 

law unio themselves. They never grant. certi- 

ficates for thë assessment. They seem to 

forget that the details or particulars of as“ 
sessment and not the fact of assessment is 

confidential. ' The: Government -must issu& 
suitable directions to these authorities for the 

grant of certificates for assessment. In the 

case of professiori-tax, in respect.of ће em- 

ployées of Companies and Government De- 
partments, the déduction. is made. at’ sourcè' 
and a consolidated payment is made to the 

local authority who is not in a: position’ to: 
grant a certificate of assessment for any: 
particular individual. In . тапу: cases the 
employees escapé assessment fo profession- 

In, order to- obviate. this difficulty, . provision 

can be made in the Act by introducing in 

section 3 (3), Proviso: Cl. IV “An employee 

getting an income of Rs. 200-per month and 
above" and also providing for the grant of 

salary certificate by the concerned company 
or head of the Government Department 
(salary disbursing authority). This will 
make clear the intention of the .legislature 
fo grant relief to persons getting an income 
of Rs. 200 per month and more. This will 
save the creditors from the enormous difficul- 

ties which they have to face in getting the 

certificate of assessment. Otherwise, the 

main object of the legislation is frustrated 

in enabling well-to-do ‘persons getting relief 

at the expense of poor creditors, 


е 
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Moreover, in the case of Partnership Firms 
which are debtors, if there is an assessment 
of tax-on the firm, it must be made specific 
that the individual partners cannot claini 
benefits. Similarly, in the case of proprie- 
tory firms when there is an assessment on the 
firms, the. proprietor-debtor should not claim 
benefits. Provision must be made for these 
things. ge e 


In the case of property tax, the mode of 
calculation of annual rental value and capital 
value. are arithmetical juggleries, which 
necessitate the summoning of the concerned’ 
executive authorities as expert witnesses. 
This could have been made simpler by grant- 
ing exemption on the basis of the property. 
tax levied and ‘paid. 


Exemption is granted in respect of debt pay- 
able to widow or minor child, whose parent 
or father is dead provided the right to recov- 
ver, does not arise by assignment. The 
Act must also add to the proviso the right to 
recover. debts due to inheritance as such debts 
become payable to the estate of the deceased 
‘and not to the individual concerned. 


Under Chapter II which contains the scaling 
down provisions a lot of confusion is exhi- 
bited. For example, in the proviso to sec- 
tion 7 (i) it is stated that debts already 
scaled-down under Tamil Nadu Act IV of 
1938 and Act XXXVIII of 1972, cannot be 
scaled down under this Act. It is not made 
clear whether the scaling down referred to 
above, is by an order of Court on the appli- 
cation prescribed or on account of voluntary 
scaling down by the creditors at the time of 
filing of suit. Ni 


Section 8 is the scaling down provision which 
leaves many matters to doubt, surmises and 
conjectures. The provision as such applies 
only to cases where payments have been made. 
What is to happen to debts where no pay- 
ments have been made? Is the creditor en- 
titled to interest or not in such cases? Fur- 
ther the provision as it stands, will result in 
various anomalous positions. 


Under section 8 (i) of the Act, when the 
debtor pay 1% times the principal amount 
by way of principal or interest, the entire debt 
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stands discharged. Under section 8 (2) of, 
the Act when the amount. repaid by the deb- 

ter! falls short of 114 times the principal 

amount; the creditor will-be entitled to recover 

only the difference between: the amount re- 

paid and 1% times the principal amount. 

The creditor сап also claim interest at the 

contract rate or 9% per annuni whichever is 

less on the scaled down amount as per sec- 

tion 12 of the Act. % es 


In actual working, this will lead to anoma- 
lous results. For example. if 4 had bor- 
rowed Rs. 1,000 from B bearing interest at 
9% per annum and һе «has paid 
Rs. 5° towards. the same, as per section’ 
8 (2), B will be entitled to claim Rs. 1,495. 
plus interest ‘at 9% per annum, and for a 
period of 3 years, the interest may come to” 
about Rs. 403.65. B cam therefore file a 
suit for recovery of Rs..1,898.65. 


Principal amount Rs. 1,000 
Interest 996 per annum 
Amount paid Rs. 5 
134 times the principal 

amount Rs. 1,500 


As per section 8 (2) 
the scaled down amount 
comes to 
Rs. 1,500—Rs. 5=Rs. 1,495 
As per section 12 interest at 
9% per annum for 3 years 
on the scaled down amounte 


Rs. 403.65 
Total amount recoverable 
Rs. 41,898.65 


Whereas ordinarily without the scaling down 
of the debt as per section 8 (2), the credi- 
tor can recover only Rs. 1,000 plus interest 
of Rs. 270 making a total of Rs. 1,270. 
This is obviously and ex facie absurd. 


The usufructuary mortgage debts are dealt 
with under section 9. Supposing a mort- 
gagor transfers the equity of redemption to 
a third party by sale or otherwise with & 
direction to discharge the mortgage debt, it 
is not made clear whether such a transferee 
will be entitled to claim the benefits or not, 
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Coming to section 14 which provides for 
payment of costs, it is most iniquitous inas- 
much as it deprives the creditor of the 
amounts actually spent by him. Section 21 
which provides for setting aside sales held 
onor after 14th July, 1978 is condicting and 
contradictory tothe scaling down provisions. 
A debtor may be entitled to the benefits of the 
Act and will be entitled to have the debt 
scaled down and apply for amendment of 
decree. But if his property has been sold 
before 14th July, 1978 and even if not con- 
firmed, he cannot apply to have the sale set 
aside. In case he applies for amendment of 
decree what is to happen to the sale already 
held? "These things have not been made clear. 
Section 31 repeals Tamil: Nadu Acf XL of 
1978 except section 29. This is ridiculous. 
The provisions contained in section-29 of 
Tamil Nadu Act XL of 1978 coulá have been 
incorporated in the Act itself. 


(1979 
A 


The saving provisions contained ‘in sections 
32 and 33 are the most absurd provisions. 
No doubt by the repeal of Tamil Nadu Act 
XL of 1978, debtors cannot claim any bene- 
fits thereunder. Similarly decrees passed as 
per the provisions of the Act and which have 
been duly discharged cannot be reopened. 
But what about pending suits and decrees al- 
ready passed, but not satisfied in full. Are 
the creditors entitled to have their claims 
amended as per the provisions of this Act? 


A number of things have been left to the 
intellectuals, legal luminaries, eminent jurists 
and Judges to give a proper interpretation 
to the provisions of this Act. 


It will therefore be better if the Government 
introduces an amendment to make these things 
clear. 


Ty 
THE LATE DR. P. V. RAJAMANNAR. 


The passing away of Dr. P. V. Rajamannar, 
our former Chief Justice, on the Ist of 
October, at the age of seventy-nine, will be 
received with genuine and profound regret 
by the members of the Bar: It has removed 
from our midst a personality who had dis- 
tinguished himself in many fields and made 
a great reputation. Judge of the High Court 
from 1945 and Chief Justice from 1948 to 
1961, Dr. Rajamannar had won alike the 
esteem of his colleagues and the satisfaction 
of the members of the Bar. The late Mr. 
T. R. Venkatarama Sastri—a stalwart at the 


Bar of those days and one who could take a ' 


balanced and detached view—used to say 
that of all the Judges before whom he had 
appeared and argued during his long career 
at the Bar, Justice Rajamannar was, barring 
few exceptions, easily the best. Dr. Raja- 
mannar was а great Judge because he was a 
good Judge. ‘Receptive to arguments, sensi- 
tive to the finer nuances of the law, a brilli- 
ant student of Legal Theory and Jurispru- 
dence, a great admirer of Telugu, Sanskrit, 
English and French lore and literature, and 
endowed with a  humanistic outlook, Dr. 
Rajamannar was able to rise above the 
technicalities of the law and render substan- 
tial justice. His judgments were marked by 
fine marshalling of the facts and a clear grasp 
of the law. He was in no sense a “committed 
judge” nor a “judicial activist”; nevertheless 
his exposition of the law was always pro- 
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gressive and in tune with the spirit of the 
law. А great quality of Dr. Rajamannar 
was his capacity to discern merit im others 
and give suitable recognition. Some of his 
nominees for appointment to the Bench were 
men of great merit and lucrative practice. 
The fact that he was able to secure their ser- 
vices at the sacrifice of their considerable 
income and the shortness of the period during 
which they could serve on the Bench testified 
abundantly to his great persuasive powers. 


Dr. Rajamannar’s brilliant academic career, 
his rapid rise at the Bar, his masterly hand- 
ling of some of the most sensational cases of 
recent times including the Lakshmikanthan 
murder case, his reputation as a playwright 
in Telugu, his sense of humour and ability 


as а raconteur,-his Chairmanship of various 
bodies like the All India Sangeet Natak 


Akademi and Boards of Studies in different 
Universities and, above all, his Chairmanship 
of the Committee set up by the then Madras 
Ministry to go into the Centre-State Rela- 
tions, etc. are matzers of familiar knowledge: 
By his passing away an eminent legal lumi- 
nary, a distinguished scholar and writer, and 
a patron of arts has been lost to the country. 


Dr. Raiamannar has died full of years and 
honours. May his soul rest in peace. We 
offer our sincere condolences to,the members 
of the bereaved family. 





JI] 


REFERENCE IN THE HIGH ‘COURT 
ON 8TH OCTOBER, 1979 TO THE 
DEMISE OF DR. P. V. RAJAMAN- 
NAR. ; MET 


THE HON'BLE THE 
(RAMAPRASADA RAO, C.J.) SAID: 


Dear Colleagues, А 


Mr. Advocate-General and my dear mem- 
bers of the Bar: | 


With a deep sens¢ of poignancy and sorrow 
I am to refer this day to the demise, on 
the 1st of October, 1979, of the learned and 
respected’ Dr. P. V. Rajamaninar, our first 
Indian Chief Justice, who headed our judi- 
ciary in the post-independent mini era, which 
demanded a great sense of responsibility in 
a changed -juristic environment. . Born on 
10th May, 1901, and having had a distin- 
guished scholastic career, by.winning many. 
prizes even in the Law College, he joined 
the Madras Bar in 1924, and was appren- 
ticed to his father, Raja Dharma Pravina 
Diwan  Bahdur P. Venkataramana Rao 
Naidu. At the age of 43 he was appointed 
as Advocate-General, · Madras, in 1944, in 
succession to the late Sir Alladi Krishnaswami 
Iyer. He became a Judge of this High 
Court in 1945 and three years later officiated 
as Chief Justice in 1948 of the composite High 
Court of the Madras State. He was perma- 
nent Chief Justice from July, 1948, till he 
retired on 10th May, 1961, except for a brief 
period when he acted as the Governor of 
Madras. He was the youngest to occupy 
the post of Chief Justice in the independent 
era. During his period, momentous changes 


took place, such as the separation of the Judi- . 


ciary from the Executive, the formation of 
linguistic States resulting in the  establish- 
ment of the various High Courts under our 
Constitution in the south, and finally the 


ending of the Quarter Sessions (Criminal). 


which saw the abolition of the Jury system. 
(He headed the fourth Finance Commission. 
In 1971 he was chosen as the Chairman to 
‘delve into the Centre-State relationship. He 
was the pioneer who recommended a wider 
base for devolution of revenues for the 
States. He also suggested the constitution 
of an Inter-State Council consisting of all the 
Chief Ministers or their nominees, with equal 
representation for all the States to examine 
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CHIEF JUSTICE. 


.and a good administrator. 
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every bill of national importance -before `in- 
troduction. in the Parliament. -He was. the 
Chairman -of the Board of Studies for Law 
fn the University of Madras, and a full-timc 
Member of the Syndicate. - He was the Head 
of the Board of, Studies in Telugu in Sri 
Venkateswara University and Board of 
Studies in Theatre Arts. Не. kad the triple 
honour of having<bcen conferred with Doc- 
torate of Letters and Laws by the ‘three 
southern Universities, namely, Andhra, Anna- 
malai and Madras Universities. 


He was a pet child of the Goddess of Learn- 
ing and he was taken away on the day when 
the Goddess of Learning was being propitia- 
ted. He died on the day when Saint Shirdi 
Sai Baba was called to eternal bliss, His 
passing away synchronised wth the Thiru 
Nakshatra of Sri Vedanta Desikan, and 
Mahatma Gandhi. Dr. Rajamannar was a 
multi-oriented personality. He excelled in 
all known exercises, whether it be philosophy, 
art, culture, literature and, above all, juris- 
prudence. The quality of judgments, couch- 
ed in simple, but illuminating and, instructive 
thought, is yet to be excelled, even today. 
As a progressive Judge; he gave fillip and 
dimension to legal literature and created a 
style by himself, while expatiating intricate 
legal ethos contained either in Hindu Juris- 
prudence or constitutional jurisprudence. 
He created a climate of his own in his Court 
and gave of his best for posterity of Judges 
and lawyers to follow and emulate. Our 
Bar always considered him as a good man 
His abject obei- 
sance to his illustrious parents, who moulded 
his life; reveal-his characteristic modesty. 
His erudition, his learning, his forensic ex- 
cellence, his humogr,-his comraderie, are all 
some amongst his many attributes which we 
remember on this eventful, but mournful day. 
He excelled himself as a criminal lawyer also, 
and whatever field of activity he was in, he 
came out with laurels and success. Our law 
journals replicete with his choice wisdom, 
which is reflected in his illuminating judg- 
ments. It is difficult to touch fully upon his 
Himalayan attainments. As a person, as a 
lawyer, as a Judge and finally as a Chief 
Justice, he proved himself to be a rare star 
in the legal firmament, which had thrown 
abundant light on national and international 
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history. He. believed in, absit invidia (по 
ill-will; no offence). He was full of bonne 
grace, and was a flower in bonne compagnie 
(good society). He was bonne et belle (ht 
was.2 good and fair man). 


The worth of a man is known by the effect 
of his efforts. By this accepted universal 
standard, we have known the real worth of 
Dr. Rajamannar. Мап receives sentience 
from self, harmonious speech and action. 
Judged from stich a perspective, thé Doctor 
proved himself to be a straightforward and 
cultured personality. Many virtues in him, 
including uprightness, engender ed excellence. 
He believed in the Vedantic tenet that subli- 
mation is the secret of amelioration. He 
thus developed a unique intuition of a high 
order within our own institution. The good 
in him has led him to beatitude. He was a 
gentleman of mature understanding and therc- 
fore he always rested in humility. He kept 


his mind placid. in all circumstances and was 
He 


not provoked by any outside sensation. 


(1979 


was: a votary of truth: which was enshrined; in 
his heart and therefore he. gained! a place: in 
the hearts of all of us. He made, his life 
vibrant and purposeful. Determination 
reigned supreme in him. Unto the last he 
worked. for our country and his latest contri- 
bution was, as the valued annotator of the 
Banking laws in our country. He was the 
very embodiment of well-set principles. He 
rose to eminence because of his unswerving 
devotion to the various ideals to which he had 
dedicated himself.  .By viewing the world 
around him as divine and by serving it with 
truthfulness, our Doctor became divine by 
himself. He deliberately. avoided fear, 
anger ‘and envy, which are the triple impedi- 
ments to rise to eminence. -Into the: portals 
of this High Court he came; he saw, ‘and he 
conquered. .He is no more with us. Let 
us alb pray in silence for a few minutes in 
honour of the departed soul. 


! 
t 
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REFERENCE MADE: BY ' THE 
ADVOCATE-GENERAL ON 9TH 
OCTOBER, 1979. TOUCHING THE 


DEMISE OF LOK NAYAK J. P. 
NARAYAN. 


My Lord the Chief Justice and your MUERE 
ships, 


The Lok Nayak is no more. JPN, 
another illustrious son of India, shuffled off 
his mortal coils early yesterday morning at 
Patna. He is gone above to that mansion 
of the immortals wherefrom he cannot guide 
us any more and wherefrom I sincerely hope 
he does not see us any more. 


I refrain from а repetitive recital of his bio- 
data; the newspapers and the audio-visual 
media are replete with them. - 


The Lok Nayak was Libran and the peculiar ` 


features of the Zodiacal sign were evident 
in his character. An impassioned pursuit 
of justice, an extraordinary sympathy ‘for the 
other point of view, and an amicable charm- 
ness of manner. The call of Mahatma 
Gandhi prevailed over sheer self-interest: and 
he plunged headlong into the freedom move- 
ment, He was among the foremost freedom 
fighters. under the Mahatma and stopped at 
nothing in his mission of releasing his country 
from the yoke of British Raj. Incarcera- 
tion held no terrors for him. Imperial zulum 
he accepted with a smile. He took a trip to 
the U.S. where he completed his academic 
career and the imprint of this sophistication 
can be seen in his thoughts and words. 


On his return to India in 1932 JP formed ° 
a flank of his own, with its own plank with. 


an accent on Socialism. Marx had made. a 
mark in J.P., as he did on every yo ung 
intellectual. Symbolically enough, though 

he wore a khaddar Gandhi cap it was red 
in colour. He became the acknowledged 
leader of the then ‘younger section of the 
Congress movement, which was the harbinger 
of the Socialist movement in the country. 


Came freedom. Гот one who had spared 

no pains, who had shed his blood, sweat and 

tears for the cause, who had sacrificed what 

may have been a spectacular personal career, 

the leaves and fishes of office were there for 

the taking. Had he so wished he could have 
J—14 
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walked into the Nehru Cabinet, Ви J.P. 
was not a man to compromise with his con- 
science. The glitter, glamour 2nd glory of 
office meant. nothing to him. He continued 
to plough his Socialist furrow. Like Caesar, 
he rejected the crown.of Office more than 
once. He did not fight for a Deputy Prime 
Ministership. He abjured it when. offered 
on a plailer by Panditji. 


From Socialism to Sarvodaya. was in his 
case, an almost natural progression. Very 
like the transition from a larvae to a chrysal- 
lis or pupa. The biological analogy is apt, 
for J.P s further transformation was yet to 
come, when from pupa he emerged into a 
dazzling, radiant butterfly in his closing 
years, to illuminate the darkness of degenc- 
ration in public life, ' 


Though never in office, ]. P. had the 
interests of the country constantly in mind 
and like ‘Rajaji, had the courage of his 
conviction to say what he felt. Again like 
Rajaji, J. P. never hesitated to differ from 
the official party ling. Frankness is пой 
relished particularly by those in position or 
power and more particularly so, when they 
wrong; criticism is  resented; 
suggestions are suspect; advice is construed 
as adverseness. This is an unpleasant fact 
of life. He rose like à Phoerix from its 
ashes, from self-imposed doldrums to repair 
what he felt had gone wrong with the body 
politic. ` Bandhs followed.. They were not 
as non-violent as he would have liked. 


Emergency was: clamped down en. the nation. 


We are.ali too contemporary to those events 
‘of -that pefidd {о be able to judge them 


“objectively ог evendto assess the justification 
“or otherwise ог t 


„шапу thirgs that were 
done then. left to history and 


That йз 
розїегїїу. Е 


None сап gainsay the titanic and colossal 
tole which J. P., by then a very sick man, 
undertook and fulfilled in that grave situa- 
tion. He.canalised and galvanised the smit- 
ten and shattered ranks of the opposition, to 
fight а memorable election and win it to down 
the ruling Congress Party’s banner for the 
first time since.freedom. Again, if I may 
say so & realisation of  Rajaji's ambition. 
‘J. P.’s undoubted contribution то the restora- 


^80 


stion of the.democratic process will ever be 
recorded in golden letters in the chronicles 
of our times. The sine qua non of democracy 
is the existence of two or more parties 
which could .claim the confidence of the 
people. J. P. at one time did not accept 
this but the events of the mid-Seventies 
‘changed his mind. I am neither here nor 
elsewhere or ever concerned with the policies 
or pursuits of any particular political party. 
J. P.'s monumental work lies in reviving the 
possibility of the people's free choice. Trial 
and error in the choice of one's rulers is the 
birthright of the people. J. P. gave it 
back ta them. 7 


Did J. Р. die a happy man? No great man 
can really die a happy man. For great men 
are idealists, are visionaries. They conceive 
but they cannot themselves execute. Гог 
this they necessarily depend on lesser men, 
who more often than _not, fail them. 
Gandhiji dreamt of an India where the foul 
head of communalism could not raise its 
head.. Three decades after he fell to the 
bullet of an. assassin, we are still in the 
` lurch. Or perhaps havé we ever been 
skidded? Mahatmaji’s murderer's name was, 
we hear, recently mentioned with adulation 
by an elected member of Legislature up 
North. Martin Luther King dreamt of the 
day when the, blacks and the whites could 
walk upright and together equally. The 
U. S. Supreme Court is still sorting out the 
problems created’ by race discrimination 
howsoever covert. J. P.’s idalistic 
visions of Іайа às it should be, his notions 
of purity in public life, his desire for. a 
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united opposition party to offer! an effective 
alternative and stable Government; his dream 
of a total revolution; his hopes of.a caste- 
less society; his fantasies of eradication of 
poverty; these remain far far away. I 
should say, they are not even visible on the 
horizon. (We can only pray that we may in 
future years be steered nearer these goals 
set by J. P., than be set in some sort of 
retrograde motion that will move us further 
away from them. бе 


Dialysis is the process by which “impurities 
in the system аге eliminated. Dialysis 
saved J. P. for the nation for over three 
years. Is there any dialysis by which the 
nation can ‘survive J. P., to realise his 
Utopia.. If there is we should find it, here 
and now. 


To conclude, is J. P. really dead? What is 
death? To go out like a light, and in a 
Swect trance to forget oneself, and all the’ 
passing phenomena. of the day as we forget 
the phantoms of a pleasing dream, to form 
as in a dream, new connections with God's 
work; to enter into a more exalted sphere . 
and to take a new step up man’s graduated 
ascent of creation. f 


My Lords, the Lok Nayak was neither a 
member of the Bar, nor a person who held 
high constitutional office. But as a declared 
national leader, his was a severe.loss to the 
nation which I felt it my duty to inform you 


in Open Court by an Official reférence. 
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REPLYING TO THE ADVOCATE- 
GENERAL, THE HONOURABLE THE 
CHIEF JUSTICE OF TAMIL NADU 
SAID: f 


Mr. Advocate-General, : my dear colleagues 
dear members of the Bar: : 


Myself and my colleagues join with you and 
in your very honourable and appealing senti- 
ments which you have expressed revolving 
round that great National leader. We join 
with you and express similar sentiments of 
profound regret on the loss of one of the 
distinguished leaders of our country Lok 
Nayak Jai Prakash Narain. Не was a 
Gandhian by birth, adoption and practice and 
has proved by word, thought and deed that 
he was a second Mahatma. Throughout his 
life as an active leader, he discharged heavy 
and -onerous responsibilities as a sentinel on 
the que vive. We usually expatiate.‘J. Р.’ 


A NOTE ON LAKSHMI AMMAL v. 
THE SPECIAL TAHSILDAR (L.A:), 
ETC. (1979) 2 M.L.J. 26. > 


By 
T. Ro VENKATARAMANAN, B.COM., B.L., 
р.р.р.А., Advocate, .Tenkas. 


This was a suit by the appellant to claim a 
certain money from the respondent, depo- 
sited as compensation in land acquisition pro- 
ceedings. The properties acquired, were 
originally the properties of the “worldly-wise- 
man" (as hé was termed by Justice Mchan) 
late Ponnambala Mudaliar. He, in his will 
dated 18th October, 1918, made the ‘follow- 
ing dispositions. First a life interest to his 
second wife Sundarammal without any power 
of alienation, then to her grand-daughter 
Lakshmi Ammal and to her husband Jayarama 


Mudaliar. 22d 
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as Justice-of the Peace, but І. would add that 
he was a Justice Profulgent, since. he radiat- 
ed truth and tranquillity throughout his life. 


: His ideologies caught the awakening-of every 


Indian, his timely clarion calf: `оп all- the 
members and subjects of national importance, 
in times of need, was obeyed by everyone as 
a mandate. His approach on every problem 
concerning the welfare of the State was 
unique by itself. He is по тоге with'us to 
be our true ‘friend, sagacious philosopher and 
a timely guide. This national-loss which 
has created a bridge, cannot easily be built 
upon. God's ways аге inscrutable and at a 
time when we need him, he has been snat- 
ched away. As a nation and all 'of us in 
particular are destined in this hour of mourn- 
ing fo bear the loss of "Lok Nayak, Jai 
Prakash, with fortitude. May his soul rest 
in Peace. ES l ч f 





DE 


The exact words are. reproduced here 
“ Әғетит& ше vay AJLON (gib 
Au YyGayes © QUTIT Lb (tp sob) uT (m 1b 
"era #5697 $6570 usgr Quer i gy 
, шту ufaord. gor sud 5 51% 


Germ &er Gung wg. 


There were 3 riders in. the will namely : 

(1) that in the event of Jayaraman marry- 
ing a second wife without the consent of his 
first wife namely Lakshmi Ammal, he will 
forfeit his right to the property; 

(2) the said couple should not encumber the 
properties till the said Lakshmi gets an issue 
(santhathi) ; and $ 


(3) the santhathi should get the 


absolutely. : 

The old man in his wordly wisdom had 
‘foreseen another eventuality too (?.e.) if the 
said Lakshmi dies in between (i55 909%) 
without issue, the -properties should revert 


property 
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equally to her father V. Ganapathi Mudaliar 
as ond sèt and to the two brothers of the 


testator as another set. М 


As the testator feared, Jayaram married a 
second wif¢ and ‘forfeited his claim and it 
was confirmed in O.S.A. No. 27 of 1939 
(as reported in the judgment under review). 


Lakshmi was enjoying the property and the 
big leviathen intervened and compulsorily 
acquired the properties and deposited about 
Rs. 67,815.30 (including Rs. 10,181.90 as 
interest) in Court. Then ‘started the litiga- 
tion as to whom the: deposit would belong. 
It was wrongly contended on behalf of Lak- 
shmi that she got an absolute interest under 
the will dated’ 18th October, 1918. The 
Subordinate Judge ‘and the High. Court nega- 
tived the “contention, rightly saying that 
merely because the will reads “amta 
| #5Б®@уШ””' at one part, she cannot erase 


ihe other portions of the will where only a 
life estate was specifically vested in her. Jus- 
tice Mohan has once again affirmed the well- 
settled legal principle that a document should 
be read as a whole and not piece-meal. 


The readers may now raise their eye-brows 
as to why І should write an article if I agree 
with the Judgment. 


To parody Shakespeare, “I have not come. 


(to amend, Lakshmi) 
but to praise him (her)". She might still 
knock off her grand-father's properties by 
adopting eithgr or both of the following two 
arguments and by saying that I hope that I 
will not be branded as one who instigates 
litigation, for my aim is only to create a 


here to bury Ceasar 
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healthy discussion on the topic even though 
it is bound to have some side effect. 


Under section 14 (1) of the Hindu Succes- 
sion Act (XXX of 1956) which reads “Any 
property possessed by a female Hindu whe- 
ther acquired before or after the commence- 
ment of this Act shall be held by her as full 
owner thereof and. not as a limited owner" 
Lakshmi might have claimed full ownership. 
Under section 14 (1) in Вайт Pershad 
v. Smi. Kanso. Devit, it has been finally held 
that-section 14 (1) will apply to case where 
the woman has a pre-existing right of main- 
tenance. Normally grand-daughters have no 
right of maintenance (Mulla, Hindu Law, 
page:593, Edition 1974). But the same book 
cites a Calcutta High Court ruling wherein a 
grand-daughter is held entitled to maintenance 
as “deena .samasrita? (poor dependants). 
Lakshmi can as she is “possessed” of the 
properties as a life-interest holder “on the 
date of Act XXX of 1956 (17th June, 1956) 
invoke section 14 (1), being deserted by 
husband. 


The second and more important argument in 
favour of Lakshmi for the property is in 
Act LXXVIII of 1956. The will of 1918 
gives property to Lakshmi's heirs. Under 
section 8 of the Hindu Adoptions and Main- 
tenance Act (LXXVIII of 1956) she has a 
right (subject to the conditions therein) to 
adopt a child for her and in her own stand- 
ing. If she does so the property will go to 
the adopted son or daughter and not to any- 
body else. So the question of reversioners 
claiming the money during Lakshmi's life- 
time, is premature. 


—— ——— — — —. 
— 





1. (1970) L S.C]. 114 : (1970) 2 S.C.R. 95 : ALR, 
1970 S.C. 1963. um 
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OUR NEW CHIEF JUSTICE. 


Justice Ismail has been appointed Chief 
Justice of our High Court with effect irom 
6th November, 1979 in succession to Rama- 
prasada Као, CJ. This is as it should be. 
In Justice Ismail’s choice for the post; consi- 


derations of seniority and merit fully: concur. 


A distinguished academic career was followed 
in his case by a rapid rise at the Bar with 
extensive practice in all branches of law and 
rich experience in Appellate as well as Origi- 
nal Side work. After serving as part-time 
Lecturer at the Madras Law Collega from 
1951 to 1959 and as Additional Government 
Pleader during 1959 to 1962 he accepted 
appointment as a Judge of the Delhi High 
Court in February, 1967 wherefrom he was 
transferred to the Madras High Court in 
November of that year. Thus Justice Ismail 
has been a puisne Judge for over twelve 
years and won a name as a truly learned 
and talented Judge. It is often said that 
the first and foremost qualification of a Judge 
is the possession of a very sharp and exact- 
ing conscience enabling him to render justice 
uninhibited by any fear except of that which 
is wrong, which is not deflected by any 
affection or ill-will. That quality Justice 
Ismail ^ possesses in abundance. His 
judgments are marked by thoroughness and 
meticulous probe into ‘е core facts and 
points of law arising for decision. Possess- 
ing a sound .and deep knowledge of the 
basic principles in the different branches of 
the law, he has been equally at home in 
whatever type of case he had to deal with. 
Quick to get at the core of a case himself, 
the inexperienced members of the Bar may 
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often find .a difficult to р pace with the 
Judge’s thoughts. 


& facile and very fluent speaker both in 
English and Tamil from his college days, he can 
easily hold the attertion of any audience he is 
addressing by his‘ easy flow of words and fine 
erudition. Justice Ismail is wel-known both 
here and abroad as a fine Tamil scholar with 
genuine interest in the Tamil religious classics. 
His discourses on Kamba Ramayanam and 
his contributions to the Tamil Journals reveal 
a highly analytical and broad-minded approach 
Another notable 
quality of Justice Ismail is his reverence for 
his Law Lecturers in the past, reflected in a 
striking tribute paid to them in (1974) 1 
M.L.J. 475 at page 479, concluding with the 
observation: “Ther exemplary conduct and 
character, earnestness and quiet efficiency 
born out of the possession of the necessary 
equipment in abundance, enabled them to 
handle classes of kundreds of students with- 
out a hitch or ruffle. They were men and 
masters of superb and superlative mettle and 
Their very presence on the dais 
inspired in the students a sense of awe and 
respect and createc an infectious and irresis- 
tible interest in and thirst for knowledge and 
enlightenment”. 


Justice Ismail’s tenure as Chief Justice will 
run till February, 1983. We аге sure that 
during his regime the prestige and the tradi- 
tions of his office will be fully maintained. 
We convey to him our hearty felicitations 
and good wishes. 
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“IMPLIED AND OSTENSIBLE 
` AUTHORITIES OF PARTNERS:” 
By ` è 


M. R. SREENIVASAN, M.A., M.L., Assis- 
tant Professor (Mercantile Law), D. G. V. 
College, Madras-29. 


More ofen than not the implied authority 
of a partner is ‘mistaken to be the ostensible 
or apparent authority. While it is true that 
the:machinery of partnership is nothing but a 
beautiful projection of principal-agency rela- 
tionship it must be clearly understood that 
the scope of the authority of a partner is the 
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scope of his power. In other words what- 
ever power is given in the partnership agree- 
ment authorising the partner to exercise, those 
powers alone could be enforced. Briefly the 
authority of the partner flows from the power 
conferred on him by the deed and/or by virtue 
of his position as partner in the: firm, 


For the purpose of clear understanding of 
the authority of the partner as envisaged 
under sections 19 (1), 19 (2) of the Part- 
nership Act (IX of 1932), let us know the 
classification of the authorities of the part- 
пег. 


Authority 





| 
` Actual 
| 


| 
| 


Ostcnsible 





Express 


Authorities of the partners may be classified 
as actual and ostensible. 


Actual or factual authority may be given 
expressly j.e., in writing under the agree- 
mnt, wheregs implied authority need nof 
be in writing under the agreement. Implied 
authority automatically flows out of the 
position a person occupies as a partner. A 
partner by virtue of his being one in a 
trading firm has got the followmg powers 
of implied authority: (a) To borrow money 
on the credit of the firm; (b) drawing, ac- 
` cepting, endorsing bills and other negotiable 
instruments in the name of the firm; (c) 
pledging any goods of the firm for the pur- 
posé of borrowing money and (d) employing 
a solicitor fo defend an action against the firm 
for goods supplied. In other words for 
exercising the powers enumerated above a 
partner need not obtain the consent from his 
co-parfner. It must be understood clearly 
that where the business is not of a commercial 


Implied 


nature and does not involve selling or buying 
of goods a partner will have no authority to, 
borrow, pledge or to make. or issue nego- 
tiable instruments though hd may sign 
Cheques, When a partner is prohibited from 
doing an act which would otherwise be with- 
in the scope of his implied authority it is 
said that the implied authority of the part- 
ner has been restricted. 


The implied authorities of a partner men- 
tioned above can be extended or restricted 
by contract inter se between the partners. 
That is what precisely section 20 says: "the 
partners in a firm may by contract between 
the partners extend or restrict the implied 
authority of any partner". The second part 
of section 20 reads: 


"Notwithstanding any such restriction any 
act done by a partner on behalf of the firm 
which falls within his implied authority binds 
the firm, unless the person with whom he is 
dealing knows of the restriction or does not 
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know or believe that partner to be-a partner.” 


The meaning of section 20 alone gives. us the 
clue for distinguishing implied authority of 


a partner from that of ostensible authority, 


The guiding, principle of the Act is to leave 
as much freedom as possible infer se between 
partners in authorising them to enter into such 
agreement by enabling them either іо extend 
their implied authorities or restrict such 
implied authorities. With a view, to ensure 
that third parties do not suffer, the second 
part of section 20 lays down, that so long as 
such third parties are not aware of the res- 
triction under the agreement ier se between 
partners the firm would be ever liable. On 
the other hand if the third parties are: 
(1) well aware of the restriction contained in 
the agreement, or (2) the third party does not 
know the partner as partner, or (3) believe 
the partner to be a partner no question of 
binding the firm can arisc, because the part- 
ner has been dealt with in his personal capa- 
city only. 


Irom a perusal of section 20 Jt 
is clear that ostensible or apparent 
authority means that any authority which the 
third parties (unknowing of the restriction 
under the partnership agreement) are entitl- 
ed to presume and assume to be exercised 
by a partner as such. That is why it has 
been rightly said that implied authority 
of a partner is binding not only on the third 
‘parties and the firm but also on the individual 
partner and the firm. Any authority which 
is incidentally and consequentially flowing 
from the position а person occupies in 
discharging his duties within the scope of his 
office is implied. ^ Therefore definitely it 
would be binding on all. For example when 
I give you authority to take a cup of coffee 
it goes without saying that you have to make 
use of your lips to drink that cup of coffee. 


But ostensible or apparent authority is 
binding on the Firm and third parties and 
it is not binding on the individual partner's 
act and the Firm. The Firm can always 
take the individual partner fo task in so far 
as the excess power exercised by him. It is 
pertinent to cite the case of Watteau v. 
Fenwcick, in this regard. In that case: 


1. (1893) 1 Q.B. 546, 
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The defendants had forbidden the manager of 
their hotel from buying cigars on credit. The 
plaintiff gave cigars on credit to the manager 
which were used in business. The manager’s 
name appeared over the board and the plain- 
tiff trusted him and had never heard of the 
defendants. Being unable to recover the 
price from the manager the plaintiff sued the 
defendants Wills, T., held that "once it is 
established that the defendant was the real 
Principal, the ordinary doctrine as to Principal. 
and Agent applied that the Principal is liable 
for all the acts of the agent which are within 
the authority usually confided to an agent of 
that character, notwithstanding limitations as 
between the Principal and the Agent put upon 
that authority. 


Similarly in Valapad Co-operative Stores 
Ltd. у. Sreenivasa Гуе, it was held that a 
person having responsibility to carry on the 
business of the store of a Co-operative Society 
must be deemed to have authority to purchase 
goods on credit notwithstanding that the 
society had advanced him enough money for 
the purpose. 


The distinction between implied and ostensi- 
ble authority has been well amplified by Smith 
and Watts in their book on “Mercantile Law” 
Page 177 (8th Edition 1924). They say 
that “Implied authority is a real authority the 
exercise of which is binding not only as be- 
tween the principal and the third party but 
also between the principal and the agent. 10 
differs only from express authority in that 
it is conferred by no express Words but is, 
to be gathered from surrounding circum- 
stances. The term ostensible authority on 
the other hand denotes no authority at all. 
It is a phrase conveniently used to describe 
the position which arises when one person 
has clothed another, or allowed him to assume 
an appearance of authority to act on his 
behalf without actually giving him any autho- 
rity either express or implied by which 
appearance of authority a third party is 
restricted in believing that .real authority 
exists”. Hence what is applicable to Princi- 
pal-Agency relationship should be applied with 


er SL 


9. ATR. 1964 Ker, 176. 
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equal force ‘to partnership relationship for 
partnership is based on  Principal-Agency 
relationship. 


. 
Now coming to restrictions as such there 
should not be even a slight doubt between 
restrictions arising under the agreement and 
restrictions arising under the statute in the 
Partnership Act with reference to sections 20, 
21, 19 (1) and 19 (2). We have already 
seen that with regard to implied authorities 
of the nature enumerated above restrictions 
can be imposed under the partnership agree- 
ment. -As regards restrictions imposed under 
statute contemplated under section 19 (2) of 
the Partnership Act, it is definitely not bind- 
ing upon the firm whether third parties had 
no knowledge or knowledge about these 
statutory restrictions. 


Although the implied authorities of a partner 
may be restricted or extended under agree- 
ment as per sections 20 and 22 the, authorities 
specifically enumerated under section 19 (2) 
can never be exercised by a single partner 
without the.consent from the ‘co-partners. 
Section 19 (2) does not empower a single 
partner: (a) to submit a dispute relating to the 
business of the firm to arbitration; (b) open 
a banking account; (c) compromise ог 
relinquish any claim; (d) withdraw suits; 
(e) admit any liability; (f) acquire immov- 
able property; (g) transfer immovable pro- 
реу. . . . 


It is obvious from a reading of, section 19 (2) 
that there cannot be a contract contrary to 
section 19 :(2). . 


In other words partners cannot givé a go by 
to section 19 (2) and enter into a contract 
thereby giving authority to exercise those 
powers that aré restricted under section 19 
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(2) of the’ Act. The section 19 - (2) 
reads: “In the absence of any usage ог 
custom о? trade to the-contrary”, which means 
not a contract to the contrary. Had the inten- 
tion of the Parliament been to include a con- 
tract -then the section would have been 
worded, "In the absence of contract to the 
contrary”. Therefore there cannot be a 
contract contrary to section 19 (2). Suppos- 
ing third parties presume that a partner 
has authority contravening . section 19 (2) 
such authority ‘will not be binding on the 
firm. Therefore the third parties have their 
remedies only against such partner who has 
usurped such power not allowed to be exer- 
cised -by him without the consent of the other 
co-partnezs. Hence even a sale deed signed by 
a single partner for and on behalt of.the 
firm does not convery to the buyer good title 
unless the other partners are made ео nomine 
parties to the deed. i 


The recent decision in S. N. Soni v. Taufiq 
Farooki?, says that partners can relax the 
restrictiors under section 19 (2). *. ' 


The above decision does not however permit 
a contract contrary to section 19 (2). It 
only emphasises that in case апу partner has 
contravened, exercising the power it is un- . 
lawful, but at the same time it-could be 
legitimised by ratification by the other co- 
partners. SOME" ` 


Inasmuch as partnership hinges on: the doc- 
trine ‘of Principal-Agency relationship, it is 
always open to the principal to ratify the 
act of. an agent though such power has been 
exercised in excess of the authority given 


to him. 
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BOOKS REVIEW 


I. MARRIAGE AND MATRIMONIAL REMEDIES, 
by Mohammed A. Qureshi, 1978. (Publi- 
shed by Concept Publishing Company, 
Delhi-110 035.) Price Rs. 110. - à 


The marriage laws of India present a 
complicated and incoherent picture, being a 
curious mixture of the old and the new, of 
the archaic and the modern. The ancient 
concept of Hindu marriage as a sacred and 
religious fie has been brought under the 
Parliamentary axe; but the concept of 
Muslim marriage as a contract instead of 
serving as a catalysis for reforms in tune with 
modern conditions in regard to its incidents 
has kept Parliament at bay for fear ‘of 
wounding Muslim religious sentiments. 
While the Hindu Marriage Act, has adopted 
the neo-modern concept of divorce by mutual 
consent, Muslim law continues to retain the 
archaic institution of talak-ul-bidat which, 
according to the author, is “a mockery of 
Islam” and isa concept of the absolute discre- 
tion of the husband to divorce his wife with- 
out any formality. The peculiar multi- 
communal set up in India has been responsi- 
ble for marriage and its incidents being 
governed by different community laws, and 
in the view of many leaders of thought, the 
relatively backward position of Muslim women 
socially and economically is due to the 
perpetuation of their personal law of marriage 
and divorce which have become outmoded. 
Article 44 of the Constitution advocates the 
enactment of a Uniform Civil Code appli- 
cable to all Indians as a step towards achiev- 
ing national integration. In the instant book 
the author makes a clarion call for such a Code 
on the basis of his evaluation of the form, 
content, nature and potential of the marriage 
and matrimonial reliefs under the different 
laws in India.. As a result of his compara- 
tive study of the subject the author feels 
that there already exists а large common area 
where Hindu and Muslim laws intermingle 
facilitating enactment of a Uniform Civil 
Code. The author opines that the Special 
Marriage Act, is a liberal and progressive 
piece of legislation and may well provide the 
basis for the future of thé Uniform Civil 
Code (see page 4, fn. 10). He also thinks 
that it would be better if the concepts of 


J—16 


Tit MADRAS LAW JOURNAL 


57 


marriage break-down were introduced in 
India with a provision for reconciliation 


(page 343). 


A tendency of the author is to make at 
some places categoric statements, but at 
other places to qualify them. In the 
preface it is claimed “Muslim law prohibited 
bigamy and advocated monogamy”. At 
page 55 it is; stated that though polygamy is 
permitted it is not a mandatory provision. 
“Tt is not like namz that must be performed". 
Again while -at page 20 it is observed "If 
we want a Uniform Civil Code the demand 
should come from the minority communi- 
ties", at page 296 it is stated: “In the interest 
of the society our Parliament should come 
forward and introduce a Uniform Civil Code 
which will be applicable to all citizens”. 
Likewise at page 6, line 7, it is said “A 
single Indian or Uniform Civil Code appli- 
cable to every citizen of India irrespective 
of caste, creed, sect or religion would re- 
move the differences thereby building up а 
single nation with & uniform set of laws"; 
lower down (line 22), it is remarked “Though 
a Uniform Civil Code will not wholly bring 
about desired results, it will definitely. help 
in maintaining naticnal integration to a large 
extent”. 


In passing, it may be noted that in relation 
to the age of marriage for Hindus mentioned 
as 18 and 15 for boys and girls under the 
Hindu Marriage Act (see page 57), the same 
has been raised to 21 and 18 respectively by 
the Child Marriage Restraint (Amendment) 
Act (II of 1978). 


The instant book constitutes a valuable socio- 
logical document. It has brought together 
a mass of materials and subjected them to 
analytical study on the $n бан and social: 
aspects of marriage. The au лог” conclusions 
aie the result of cogent reasoning and pro- 
voke thought. The book is a welcome publi- 
cation. et ^ { 
s 
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П. ` COMMENTARY ON THE HINDU Succes- 

sion Act. by Rameshwar Dial and Adarsh 

В. Dial, Third Edition, 1979. (Published by 

СОҢЫ Law House, Delhi-110 ers Price 
5 


Succession may be testamentary or intestate. 
Testamentary succession among Hindus is gov- 
erned by the Indian Succession Act. Intes- 
tate succession in relation to the undivided 
interest of a “deceased in Mitakshara joint 
family property is controlled Љу the Hindu 
joint family law under which such interest 
passes by survivorship. In all other cases 
of ‘intestacy the provisions of the Hindu Suc- 
cession Act apply. The Act has not been 
subjected to any important amendment since 
its enactment in 1950 unlike in the case of the 
Hindu Marriage Act. Not that the drafting 
of the Act was free from défects. | If any, 
clumsy drafting had given rise to a number 
of problems which, however have been re- 
solved by a series of Supreme Court decisions 
leaving t the law. fairly settled. 


The book ай notice has provided сош- 
mentaries under each section referring to the 
back-ground ‘material and judicial decisions. 
Case-law up-to-date has been taken into ac- 
count though some decisions may not have 
come in for mention, as for instance, Dadoo 
v. Raghwnaih, 1978 Mah.L.]. 739, hold- 
ing that illegitimate children cannot invoke 
in their favour section 8 in respect ‘of. a 
male Hinde dying - intestate. 
is stated that pure Hindu law did not deal 
with the rights of illegitimate children at 
all; So stated as an absolute enunciation it 
is not warranted. Manu and Yajnavalkya 
have specifically referred ‘to heirship of the 
illegitimate son to the putative father among 
Sudras and Madhatihi describes the illegiti- 
mate son as being verily a son. Since nearly 
fifteen years had passed from the publication 
of the previous edition, the revision of the 
entire text of the book had become inevitable, 
and this task the authors have satisfactorily 
carried out. The readers will find the book 
helpful. 
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III. Partition Аст, by Hari Gopal Basu, 
Third Edition, 1979. (Published by Law 
Publishers, Allahabad-211 001). Price Rs, 25. 


Though joint ownership as found in the joint 
family is being gradually eroded and its deni- 
gra.ion is proceeding apace giving place to an 
egocentric society based on personal efforts, 
nevertheless joint effort is still needed, may 
be in a different shape for purposes like 
organising an industry or commercial grgani- 
sation joint family institution being still 
lingering albeit in an attenuated form and joint 
effort being still needed for a number of pur- 
poses. Even now the law relating to partition 
continues to be relevant; one of the modes of 
getting a partition effected is by the Court in 
a suit commenced. by a party for the purpose. 
The Parttion Act IV of 1893—a short Act 
with 10 sections—has three objects: (1) to 
give the Court a, discretionary authority to 
direct .a sale where a division cannot reason- 
ably be made and a sale would in its opinion 
be more beneficial for the purpose, (2) to 
give such of the shareholders as are not for 
sale the right to buy out the others at a 
valuation to be determined by the Court, and 
(3) to empower the Court to compel a stran- 
ger who, һаѕ acquired by purchase a share in 
a family dwelling house and seeks partition 
to sell his share to the members of the family 
owning the rest of the house at a valuation 
to be “determined by. the Court. 


The instant book provides a lucid, and succinct 
commentary on the Act. Decisions rendered 
under the Act up to date have beén taken 
into account. Five appendices dealing res- 
pectively with (A) Powers of Courts in 
England “and America, (B) Statement of 
Objects and Reasons, (C) Practice and Pro- 
cedure in Partition Suits, (D) Partition. 
under Hindu Law, and (E) Partition Forms 
under Hindu Law enhance the usefulness of 
the commentary. The book should meet in 
every way the requirements of the lawyers 
mm law students. | 
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IV. Tur Law or SUCCESSION CERTIFICATE, 
by R. L. Anand, Third Edition, 1979. 
(Published by Law Publishers, . Allahabad- 
211001). Price Rs. 35. 

Inasmuch as the settling of rightful claimants 
to the estate of a deceased person under the 
various systems of law may entail elaborate 
inquiry їп a regular civil suit and in the 
meanwhile claims based on debts due to the 
deceased’s estate may become barred by limi- 
tation, the law provides for the obtaining of а 
succession certificate facilitating the collection 
of debts, apart from questions of title often 
involving intricate questions of law. Suc- 
cession certificate is a certificate granted by 
a competent Court to collect the debts and 
securities of the deceased, as also to receive 
interest or dividends and to negotiate or 
transfer securities, Payment to the holder 
of the certificate relieves the debtor from 
liability to any person subsequently declared 
to be the rightful claimant. Succession certi- 
ficates are granted under the provisions of 
Part X of the Succession Act, 1925. 


The book under review has dealt with the 
law of succession certificate in 11 Chapters. 
Chapter I is Introductory. The other chap- 
ters run under captions respectively—Repre- 
sentative Title; Proof of Representative Title; 
Jurisdiction ; Security; Forms, Extension etc. 
of Bond; Operation and Effect of Certificate ; 
Revocation of Certificate, Appeals; and Mis- 
cellaneous. There are 4 Appendices giving 
extracts from (A) Administrator-General’s 
Act, (B) Sections 289, 290 of Act XXXIX 
of 1925 and Forms of Probate and of Letters 
of Administration, (C) Sections 8 and 30 of 
the Hindu Succession Act of 1956 and the 
Schedule thereto, and (D) Court-Fees Act, 
VIII of 1870, sections 19-A to 19-K and 
Schedule items 11, 12 and 12-A. The expo- 
sition of the law is analyfical examining fhe 
statutory provisions and case-law critically. 
At page 113 under para. 54, the decision in 
Bhaiyaj?s case, 1978 All. 268, holding that 
section 214 of the Succession Act only debars 
a Court from passing a decree where succes- 
sion certificate is not produced but does not 
preclude the filing itself of the suit could 
also have been noticed. The book should 
prove a dependable guide to legal practitioners 
as well as Courts. 


—— 
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V. Criuinat Laws MANUAL, by -P. P. 
Bhanage in 2 volumes. Second Edition, 1979. 
(Published by C. Jamnadas & Co., Bombay- 
400002). Price Vol. I, Rs. 32 and Vol. 
II, Rs. 40. 


The first volume of the book under notice 
incorporates 22 Bcmbay and Maharashtra 
Acts and Rules and the second volume con- 
tains 20 Central Acts and Rules. The ob- 
ject of the publication is to provide busy 
lawyers and police officers with all that they 
need in their daily working in criminal mat- 
ters. The Acts chosen for inclusion are 
mostly the minor Acts. The Penal Code, 
the Evidence Act and the Criminal Procedure 
Code forming the core of criminal law arg 
leff out of these volumes. In Volume I 
are included Acts such as the Bcmbay Police 
Act, 1951; the Meharashtra Village Police 
Act, 1967; the Bombay Public Conveyances 
Act, 1920; the Bombay Prevention of Gamb- 
ling Act, 1887; the Bombay Money-lenders 
Act, 1946; the Bombay Children Act, 1948; 
the Bombay Borstal Schools Act, 1929; the 
Bombay Opium Smoking Act, 1936; the 
Bombay Prevention of Begging: Act. 1959; 
the Bombay Drugs (Control) Act, 1959; the 
Bombay Habitual Offenders Acs, 1959; the 
Maharashtra Government Servants Inquiries 
(Evidence of Corruption) Act, 1965 and the 
Maharashtra Animal Preservation Act, 1976. 
Volume II sets out the texts of Central Acts 
such as the Arms Act, 1959; the Cattle Tres- 
pass Act, 1871- the Prevention of Cruelty to 
Animals Act, 1969 ; the Prevention of Corrup- 
tion Act, 1947; the Probation of Offenders 
Act, 1958; the Dangerous Drugs Act, 1930; 
the Indian Explosives Act, 1884; the Explo- 
sive Substances Act, 1908; the Protection of 
Civil Rights Act, 1955; the Child Marriage 
Restraint Act. 1929; the Wildife (Protec- 
tion) Act, 1972; the Indian Railways Act, 
1890; the Railway Property (Unlawful Pos- 
session) "Act, 1966; the Railway Protection 
Force Act, 1957; the Motor Vehicles Act, 
1939; the Indian Lunacy Act, 1912 (Ex- 
tracts); the Indian Forest Act, 1927; the 
Suppression of Immoral Traffic in Women 
and Girls Act, 1956; and the Motor Vehi- 
cles (Amendment) Act, 1978. Opinions 
may differ as fo the inclusion o? а particular 
enaciment or its non-inclusions but it is easy 
to realise that every one of the Acts included 
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in the two volumes has а large social pur- 
pose behind if or at any rate touches rampant 


social evils in our every-day life. Having 
been a Law Instructor in a Police Training 
College the author has selected the above 


enactments in the light of his experience. 
The texts have incorporated amendments up 
to date. The author has also provided brief 
comments on the sections supported by refer- 
ences to case-law. The two volumes will be 
found useful by lawyers and police officers, 





VI. ADMINISTRATION OF JUsTICE IN INDIA, 
by T. K. Mann, 1979. (Published by 
Concept Publishing Company, New Delhi- 
110015). Price Rs. 60. 


The book confains a study of the adminis- 
tration of Justice in Pünjab from Ranjit 
Singh’s regime to the present fime. Essen- 
tially however the present system of admi- 
nistration is what the Britishers left.. The 
British treated Punjab, to start with as a 
non-regulating province and administration of 
justice was personalised. In courst of time, 
the province was brought into line with the 
rest of India. The author rightly points 
out that though the process of bringing uni- 
formity in the administration of justice was 
set in by the codification initiated by the Law 


Commissioners which reached its climax by. 


the enactment of the Penal Code, the Civil 
and Criminal Procedure Codes and the Evi- 
dence Act, yet the history of the assimilation 
of the non-tegulating provinces shows that it 
depended on the criteria of administrative 
convenience as visualised by the Britishers 
rather than on the desire to do justice to the 
people of the country. The system of jus- 
lice as introduced by the British is beset by 
complicated’ procedures by a rigid adherence 
fo precedents leaving little scope for prag- 
matism, by its philosophy that “hundred 
offenders may escape but even one innocent 
may not be punished” and by the: system 
being too much bureaucratised. The author 
discusses administration of justice dividing it 
info civil ‘justice and criminal justice and 
touches upon other aspects relating to the 
judiciarv such as Administrative Functions, 
Separation of Judiciary from ihe Executive, 
Bench and the Bar and Ministerial service. 
The author draws attention fo the defects 
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of the system and suggests remedies and re- 
forms to eliminate the defects following the 
lines already familiar to the public. In the 
author's view the trials of the Akalis in the 
non-violent movement of Gurudwara reforms 
and trials of revolutionaries like Bhagat Singh, 
Sukhdev, and Gurudutt clearly show that the 
judiciary had been an engine: of oppression 
rather than an instrument for the adminis- 
tration of justice during the entire period 
of British rule in this part of the country.” 
(page 172). The author also feels that the 
appointment of Justice Ray as Chief Justice 
of India and of Justice Narula as ` Chief 
Justice of the Punjab and Haryana High 
Court superseding senior Judges were justi- 
fied (page 175). 





The book under review makes interesting 
reading. 
VII. A Jupcr’s  MisceLLANY (SECOND 


SERIES), by М. Hidayatullah, 1979. (Pub- 
lished by N. M. Tripathi Private Limited, 
Bombay). Price Rs. 50. ° 


This is the second of a series published under 
the caption “A Judge’s Miscellany”. Tt 
includes lectures delivered by the author 
on “The Constitution, the Parliament and the 
Court”, India—Centre and States Relations, 
Law and Lawyers, The Constitution and the 
Legislative Process as well as speeches on 
topics like  "Universalities of Religion, 
Religion, Morality and Law, and some literary 
pieces—monographs—on Chancer, Blake and 
Donne.There are in all seventeen items. 


In the lecture on the Constitution, the Parlia- 
ment and the Court, the author examines the 
role of the Supreme Court and Parliament 
and concludes. “Parliament has now 
increased its competence to the level of 
the British Parliament, whenever it chooses 
to amend the Constitution” (page 14). Ac- 
cording to the author it was a mistake to 
shelter property right as a fundamental right, 
and it should be given protection of a differ- 
ent kind as has been done in Part XIII in 
regard to Trade, Commerce and Intercourse 
within the Territory of India "(page 18). 
In his lecture on India—The Centre and 
State Relations, the author gives expression 
to his feeling how the cry for State autonomy 
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апі inter-State rivalry portend а disruption 
of the country’s unity and how national unity 
makes an appearance only where there is a 
national emergency and the euphoria soon 
passes (page 25). The author’s view that 
“we should have made a unitary constitution. 
But the die is cast and it is no use yearning 
for a unitary State with administrative unity. 
We must make the best of what we have”. 
(page 34) is bound to be shared by many. 
In the lecture on Law and Lawyers, the 
author points out that the Constitution does 
not admit of retrospective amendments at all 
except to correct an apparent slip (page 56). 
In his address on Constitution and Legisla- 
tive Process, the author explains how a Judge 
is also a human being and not ‘а machine, 
how he enjoys in addition to his legal train- 


ing values acquired in an individual manner - 


arising: from his social experiences within the 
culture in which he has lived which in turn 
give rise to “attitudinal variables”, and how 
the attitudinal behaviour of different Judges 
leads to their being divided as liberal or con- 
servative. The author recognises that in 
India today it may be said that the majority 


of Judges will favour the Directive Princi- - 


ples as against F undamental Rights and socio- 
logical changes will be upheld (page 85). 
In his speech on Religion—Morality—Law, 
the author observes that in regard to making 
changes in Muslim law the attempt is by no 
means foreclosed but the real 
how far one can go and by what slow, in- 
direct and least offensive modes, the necessary 
reforms can be achieved (page 143). Each 
speech and monograph represents profound 
studv and clear thinking, packed with infor- 
mation, brilliantly analysed and neatly pre- 
sented. To study the book is itself an 
education. 


VIII. DECLARATORY JUDGMENTS, by V. G. 
Ramachandran and V. R. R. Gopalan, 1979. 
(Published by N. M. Tripathi Private 
Limited, Bombay). Price Rs. 55. 


Much attention has not been paid in the past 


in this country to the subject of Declaratory . 


Judgments. Such judgments form one mode 
of protecting the rights and liberties of citi- 
zens, In the words of Lord Denning in the 


question is 
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Рух Granite Co. case, (1958) 1 О.В. 554 
at 571, "if a substantial question exists 
Which one person has a real interest to raise 
and the other to oppose, then the Court has 
a discretion to resolve it by а declaration, 
which it will exercise if there is good reason 
for so doing." The declaratory remedy is 
available to an aggrieved person on the ori- 
ginal side of the lowest to the highest Courts 
in this country by way of suits under fhe 
Civil Procedure Code or the Specific Relief 
Act. The declaration may be either in the 
affirmative, that the plaintiff has got a right, 
power etc., which he claims or in the nega- 
tive that the defendant has no such right or 
claim. А declaration may also be granted 
in lieu of injunction where, in the circum- 
stances of a case, the Court feels it inappro- 
priate to grant a coercive decree. Declara- 
tory relief can be rendered also under Arti- 
cle 226 of the Constitution. : 


Tn the Preface the authors observe: “It is 
forgotten that writ proceedings are more 
costly and very time-consuming as to dispo- 
sal than an original suit". “A suit is com- 
prehensive, permits evidence to be recorded 
while the writ is too discretionary, perfunc- 
tory and disposed on affidavits”. The 
authors feel that it would be more purposeful 
for an aggrieved person to resort to the 
remedy by way of a declaratory suit. There 
is much to be said for this view but it loses 
much of its force when it is remembered that 
ordinarily for a litigation instituted in the 
lowest Court to traverse through the appellate 
Courts and achieve final result much more 
time and money will have to be consumed 
than in the case of a writ filed in the High 
Court. The book is divided into 8 chapters. 
Chapter II is an introductory chapter dealing 
with the nature and scope of a declaratory 
action. Chapter II under the caption 
‘Declaratory action where excluded in India’ 
deals with the areas within which Courts, 
can function regarding declaratory actions 
and {һе limits set thereto. The Court's 
jurisdiction is often specifically ousted by 
statutory provisions particularly in the, case of 
fiscal laws and tax matters, the finality clauses 
in labour laws etc. Chapter III provides an 
interesting comparative survey of the His- 
torical. Aspect of Declaratory Action. Chap- . 
ter TV touches an Tndian law as to Declara- 
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tory Action. The Indian statutory provisions 
as to Declaration are reviewed in Chapter V 
and the impact of the provisions on Domestie 
Tribunals like the Universities, the Bar 
Council of a State, the Medical Council has 
been carefully considered. Chapter VI is 
devoted to the New Jurisdiction of the High 
Courts and the Supreme Court under the 
Constitution 42nd. Amendment Асі. This 


Amending Act has, now been further amend-. 


ed and in view of it not all the comments 
made by the authors will be useful: now. 
Declaration as a Method of Judicial Control 
is considered in Chapter VII and  Chap- 
ter VIII sets out the Concluding Reflections 
of the Autors. › 


The authors have brought together a mass 
of information from the works of eminent 
jurists and standard treatises. The leading 
cases have been commented upon with preci- 
sion and clarity. Statements like. “The emer- 
gence of the Janata Party was indeed a divine 
deliverance from Indian despotism of the 
dark emergency era" [Preface p. X] were 
not necessary and could have been avoided. 
The authors have done a great service to 
the legal profession by writing this book, 
which will be highly useful to the members 
of fhe Bar and the Bench alike. 


IX. LEGAL AsPrcrs ОЕ STAGE CARRIAGE 
LICENSING IN ІмртА, by Р. Leelakrishnan, 
1979.. (Published by Sterling Publishers: 
Private Limited, AB|9 Safdarjang Enclave, 
New Delhi)? Price Rs. 90. 


The jural postulates of the old competitive 
order have to yield place to the new values 
of developmental jurisprudence. - Confor- 
mably to the, concept of a welfare State, 
Government has adopted a system of mixed 


economy. rather piebald, and has also resorted’ 


to a system of licensing so that public interest 
does not suffer by reason of private indivi- 
dual- enterprise or profit-oriented competitive 
activities in various fields. In this process, 
stage carriage licensing has become a rapidly 
developing field of modern law. All trans- 
port vehicles before they can be plied in any 
public place require permits and even Govern- 


ment vehicles, if put to commercial use have. 


to possess permits. The Motor Vehicles Act, 
‚1939 carries a number of licensing provisions. 
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ihe interpretation and implementation of 
which has given rise to a mass of case law. 
The instant book gives a survey of such 
case law constituting an inductive study in 
the administrative law on the stage-carriage 
licensing provisions of the Motor Vehicles 
Act of 1939. The concept of State mono-. 
poly introduced into the Jaw relating to 
motor vehicles has led to conflict of interests 
by reason of the State's dual role as regulator 
as well as an entrepreneur. 


The book is divided into seven ‘parts and 
fifteen chapters. Part I provides a general 
introduction to the subject and examines the 
impact of the permit system on the right to 
equality and the right to carry on business. 

Part II comsiders the substantive safeguards 
available at the different levels of the licens- 

ing system, the fixation of quota of permits 

in a region or a route, decision on indivi- 

dual claims for permit and imposition of 

conditions on permit. Part III contains an 

evaluation of the mechanics of administrative 

and judicial sanctions and their efficacy against 

violations of permits. Part IV points out: 
how far procedural fairness can be observed 

in the licensing process by scrupulously 

observing the norms as to freedom from bias, 

opportunity to the concerned persons to, be 
heard and giving reasons for decisions. 
Part V deals with the nationalisation, process ` 
highlighting the procedural and substantive 
standards expected to be observed by the 
State when it takes over the ‘stage-carriage 
business. Part VI is devoted to the power 
of the State to frame rules and issue direc- 
tions -pertaining to the licensing process. 

Part VII contains the main conclusions and 

suggestions. 


In Chapter XV which formulates the author’s 
conclusions, it is observed that prior fixing 
is an important preliminary step in the stage 
carriage licensing process, involving decisiom 
prior to issue of permits whether there 
should be a new route and what should be 
the quota of permits to be issued in the route 
and fhat consideration of substantive matters 
mentioned in section 47 (1) of the Motor 
Vehicles Act is necessary. His plea that the 
adverse effects of prior fixing upon the 
interests of existing operators can never 
be overlooked is quite just. All in all judi- 
cial attitude in regard to the licensing process | 
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is what is stated in Abdu? Rahman v. Trans- 
port Appellate Tribunal, A.I.R. 1978 S.C. 
949, by the Supreme Court that under sec- 
fion 47 the interest of the travelling public 
is the dominant consideration in the grant 
of permits and no order in exercise of powers 
under Article 226 or 136 of the Constitution 
wil be passed if the public is likely to 
suffer. ^ 


'The instant bool is a, revised version of the 
author's doctoral thesis. It is a comparative 
study of the subject. The leading decisions 
on the several aspects of the licensing process 
have been taken note of. The author's 
presentation is at once lucid and luminous. 
The book should be useful to students, tea- 


chers of administrative law, administrative 
tribunals and lawyers. 
X. CHILD AND THE Law PUBLICATION 


UNDER THE AUSPICES OF THE INDIAN Law 
INSTITUTE, New Delhi, 19/9. (Publishers: 
М. M. Tripathi Private Limited, Bombay). 
Price Rs. 30. 


1979 is the International Year of the child. 
The nation’s children are a supremely impor- 
tant ásset. ` The children of today are the 
citizens of tomorrow. It is but proper that 
the child should: be the focal point for all 
socio-economic planning. 11 is a disturbing 
fact that India has the largest child labour 
force in the world and juvenile crime accounts 
for about five per cent. of all cognizable 
crimes in the State. It is therefore perti- 
nent to inquire what protection and treatment 
are enjoyed by or accorded to children by the 
laws of the State, in what directions they 
operate, how far they are effective and effica- 
cious and what more has to be done. This is 
a feld for social workers and for lawyers in 
particular to investigate. It is gratifying 
that a team of the faculty members of the 
Indian Law Institute undertook a study of 
“Child and the Law” critically analysing the 
existing laws relating to children and examin- 
ing the case law in a purposeful manner 
identifying the gaps revealed with a view to 
necessary action. 


The study has brought out a few notable 


points, such as that only a few statutes were 
enacted during the pre-Independence period 
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relating to child and that 5шсе independence 
the State has shown awareness of its respon- 
sibilities towards children and enacted a large 
amount of legislation. The study further 
records that, apart from minor deficiencies, 
basically the laws are adequate. If field 
work had also been done into the working of 
these laws the study would have been more 


. complete but as stated in the Preface the task 


was beyond the purview of the work. 


Thé book has examined nearly 250 statutes, 
Central and States, concerning children. 
The lay-out is in seven Parts: Introduction; 
Laws relating to Child Labour; Child Wel- 
fare; Criminal Law; Family Law, Contract 
and Torts; and ‘Testimony and Suits. A 
Table of I. L. O. Conventions and Recom- 
mendations is also given, 


That in ancient India child marriage among 
Hindus was not common (page 113) derives 
support from the 10th mandala of the Rig 
Veda describing the marriage of Soma and 
Surya. That under the law as it is today 
child marriages are still possible cannot be 
denied. It is certainly a loophole in the 
marriage law. The argument that since the 
methods of keeping age records are radimen- 
tary declaration of child marriages to be 
void in such a situation may lead to social 
rift and ‘family antagonism and create, in 
some cases, the problem of illegitimate 
children and law has, therefore, to move 
slowly in that direction (page 128) is rea- 
listic and just. The survey of the legal 
position under the several Acts is marked by 
careful analysis and lucid presentation. It 
would be found quite useful and dependable 
by all who are devoted to the cause of the 
child and its welfare. 


XI. Tur IxpiAN LEGAL SvsrEM (Published 
under the auspices of the Indian Law Iusti- 
tute, New Delhi) 1978. Edited by Joseph 
Мтани". (Publishers: by N. M. Tripathi 
Private Limited, Bombay). Price Rs. 45. 


The book seeks to provide “a wide-ranging 
but brief survey of Indian law dealing with 
its various branches” which would be helpful 
to the reader in India but more so to, “the 
foreign scholar, who browses in a law library 
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or;comes all the Way to this country.in search 
of light". The branches of law surveyed in 
the book cover subjects like. Nature of the 
Indian Legal System, Constitutional Law, 
History of Courts and Legislatures, Judicial 
System and Legal Remedies, Legal Profes- 
sion and Legal Education, Civil Procedure, 
Criminal Procedure, Law of Evidence, Crimi- 
nal. Law, Administrative Law, Labour Law, 
Law of Taxation, Economic Laws, Commer- 
cial Law, Company Law, Law of Property, 
and Family Law. The work is contributory 
and the contributors include academic scho- 
lars, a few Judges and others. 


The Editor’s observation that “one can hope- 
fully assume that if an Indian civil code’ is 
adopted soon, it may.tend to guide and inspire 
legislators in the neighbouring states” (Intro- 
duction page xviii) seems to be more optimis- 
tic than’ realistic as to early emergence of a 
Uniform Civil Code, having regard to the 
manner and the tempo in which national 
unity and integration is being promoted and 
is working out in practice since 1950. It is 
not clear why land law referred to as a 
core subject for study at page 72 does not 
find inclusion as a subject of the survey in 
the instant work.. On page 11, it is observed 
that the principle of our system of Criminal 
Law and Procedure is not to find out the truth, 
whether the accused is guilty or not. It is 
difficult to’ follow this statement. It may be 
that the inquisitorial or accusatory system 
would have been more suitable to get at the 
truth than the adversary, system. and sec- 
tion 106, Evidence Act, cannot be used _to 
dilute the ontís on the prosecution of proving 
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guilt beyond reasonable doubt. ..But that 
does not mean that the adversary system is 
indifferent to find out the truth as to the 
guilt or innocence of the accused. The 
reference to Stephen's comment on the provi- 
Sion in section 165, Evidence Act, that the 
section is intended to arm the Judge with the 
most extensive power possible for purpose 
of getting at the truth and the  writer's 
gloss that "the Indian Judge appears to be 
invested with ample powers under the Act 
to get at the truth and form his own conclu- 
sions" (Introduction page XV) bear this out. 
The statement at page 163 that the Andhra 
Government appointed a Committee in 1936 
regarding legal education is an obvious error 
since there was no Andhra Government af 
that time. In the Chapter on Family Law 
at pages 641-642 the reference to the mini- 


mum age of marriage for males and females . 


among Hindus as 18 and 15 respectively 
under the Hindu Marriage Act, has to be 
modified and read as 21 and 18 in the light 
of the amendments made by the Child 
Marriage Restraint (Amendment) Act II of 
1978. "There seems to be no mention either 
in that chapter or under any other title to 
the great transformation regarding property 
rights of Hindu women achieved under sec- 
tion 14 of the Hindu Succession Act. "These 
are however, only minor matters and do not 
detract from the value of the publication. 
That à book delineating the outlines of Indian 
law is now readily available is highly satis- 
factory. The book should find a place in 
every library. . І 
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XII. CuEQUES IN Law AND PRACTICE, by 
M. S. Parthasarathy, Third Edition, 1979. 
(Published by N. M. Tripathi Private Limi- 
ted, Bombay). Price Rs. 45.- - { 


The books deals with a subject of great 
Importance not only to the commercial world 
but to all, and of special and growing value 
in the context of a developing country like 
ours. There has been recently a consider- 
able expansion in the geographical coverage 
and volume of commercial banking activity. 
The inculcation of the banking habit is being 


carried to small towns and even into remote. 


villages. As to the merits of the cheque 
system, long ago it was observed. “The wit 
of man cannot devise a thing better calculated 
for circulation. The value of the writing, 
the assignable quality of it, and the party to 
whom it is intended has only io read it, need 
look no further and has nothing to do with 
the private history behind it". A cheque, 
though a bill of exchange is always drawn 
on a ‘specified banker and is payable on 
demand. It is true that in the United States 
of America in particular various electronic 
devices are used such as the automated clear- 
ing houses and centres but still there is a long 
way to go before payments would be settled 
through electronic systems. Naturally, in 
India many more years will have to pass 
before the present practice is superseded by 
any electronic paying system. In the mean- 
while the cheque system as a simple and 
convenient means of payment remains. : 


The book is divided into four Parts: 


Part I deals with Drawing, Issue and Negotia- 
tion; Part II with payment; Part III with 
collection; and Part IV with certain analo- 
gous instruments like Bankers’ Drafts, Pay 
Orders and Travellers’ cheques. The 
Appendix furnishes specimens of cheques, 
bills, etc. The book has taken into account, 
decisions rendered since the last edition. 
Regarding the liability of a banker in respect 
to a cheque where the drawer's signature has 
been forged, the decision in State Bank of 


Hyderabad у. The: Andhra Pradesh Sports, 


Council, (1978) 2 A.P.L.J. 403, holding 
that a cheque on which the signature of the 
constituent is forged is not a cheque at all 
and negligence of the constituent or the good 
faith of the bank is no defence to a claim 
for the recovery of the amount debited upon 
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a forged cheque, could have-been included. 
It is gratifying that by and large all impor- 
tnt legal decisions, English and Indian have 
been noticed to elucidate and substantiate the 
principles stated. The book will serve as 
an effcient and dependable guide to bankers, 
businessmen and lawyers. 





XIII. Law or PRESUMPTION AND ADVERSE 
INFERENCE (CIVIL AND CRIMINAL), by В. К. 
Anun. (Published by the Western Law 
House, Ahmedabad-380 001). Price Rs. 27. 
The book is in effect one dealing with sec- 
tions 105 to 114 of the Evidence Act. Sec- 
tions 105 to 112 (both inclusive) cover pre- 
sumptions of law. Section 113 is outdated 
and has lost its importance. Section 114 is 
verily a storehouse of. all presumptions of 
fact. The law is discussed in nine -chapters. 
Chapter J serves as an Introduction. Chap- 
ter II deals with section 105 and the burden 
of proving that the case of an accused comes 
within exceptions; Chapter III with section 
106 and the burden of proving fact especially 
within one’s knowledge; Chapter IV with sec- 
tion 107 and the burden of proving death of 
person known to have been alive within thirty 
years and section 108 on burden as to person 
not heard of for seven years. Chapter V 
involves section 109 and the burden of proof 
as to relationship in the cases of partners, 
landlord and tenant, principal and agent. 
Chapter VI covers.section 110 and burden of 
proof as to ownership; Chapter VII is 
devoted to proof of good faith in,transactions 
where one party is in relation of active confi- 
dence. Chapter VIII deals with birth during 
marriage, conclusive proof of legitimacy and 
section 112. Chapter IX adverts to section 
113 and proof of cession of territory and to 
section 114 and presumption as to existence 
of certain facts. In discussing the case of 
common disaster and survivorship at pages 
49-50, the statutory presumption enacted in 
section 21 of the Hindu Succession Act, 1956 
that the younger survived the elder has not 
been noticed, nor the decisions in A.I.R. 
1963 Рип}. 66; A.I.R. 1968 Guj. 212 and 
A.I.R. 1970 Mys. 87. There are a num- 
ber of typographic and other mistakes which 
with some care could have been avoided. 
The reference to А.Т.К. 1980 S.C. 42 at 
page 156 is obviously a mistake as we are stiff 
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in. 1979, On page 107, line 20, the words 
"much to do about nothing" must be “much 
ado about nothing". In.so far as the book 
is a. special study of a particular topic it 
should prove маен to lawyers and students 
alike. 


XIV. Sociery, EE AND THE Law, by 

B. 4. Masoakar, 1979. (Published by. 

a M. Tripathi Pvt., Ltd. "Bombay.) Price 
045. 7 


The subject of иду in this book is a -fasci- 
nating one albeit “thorny”. The’ interlink- 
ing between Society, State and the Law is so 
very fine that one can "scarce feel the slen- 
der- httlé line". -One cannot think of Law 
sans State ог оѓ both apart from Society. 
Out of -Society emerges the State. It is 
Society that nourishes all its arteries. When 
however, the State comes: into its ‘own and 
gathers power it assumes sway over all its 
interacting social fields. "Thus the State as 
we see it has become a distinct, organised, 
powerful conglomeration of people living in 
Society. Law, the.sine qua non of all orderly 
social life forms thé’ justification for the 
State and gives sanction to it and eventually 
seeks sanction’ from it as the fountain-head 
of all laws. “Differences in social milieu 
generate different types of creative ^" forces 
giving rise to different patterns ofi” State, 
monarchy, democracy, socialist or any other 
form of State. An understanding of all these 
phenomena | *and'in particular the placement 
oi the State betwéen Society and the Law 
and its role in the affairs of the Society and 
the Law can alone make the study of Sociology 
and Jurisprudence meaningful.. The present 
book discusses, these questions in all their 
ramifications. . The. discussions run through 
eleven chapters :entitled— This Trouble- torn 
World; At the Crossroads; From Chaos to 
Cosmos; Constant Constrücts of Society and 


its .State; “Consent, Contract, Coercion’ or 
Consensus? Land—The Deaf Mother Earth ; 
Power; Complex of Relations: Sovereignty; 
Law: Language and Link of Power; Force: 
Prison, Police and Posse; Party: Democracy 
and. Technocracy ; Society and the State. 
In Chapter І ме are made to realise liow-the 
world has now bécome a trouble-torn world 
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and the State a vulnerable apparatus capable 
ої Deing ѕпакеп ру тогсез Or yioience, sus- 
Cepubie Ic ils capture by its more organised, 
wings and how а ѕсгиипу of some ot tne 
basic premises of the world of states has thus 
become.necessary. In Chapter Ы it 1s pointed 
out how our insututions established for bene- 
ficent premises are aitected by in-buut decay 
and are constantly perverted, how 1ndividua- 
lism, liberty, treedom, nght and ‘obligation, 
equalny, and society with claim ‘for vaudity 
by the Stale as tne necessary human ‘adjunct 
are constantly in issue suttermg organiséd 
attack, and how our life's speea is gíowing 
and so also its complexity, so much so it 1s 
difficult to conceive of organisations like the 
State which man discovered iong ‘back to re- 
maim unaffected by such moving impact of 
change. The au.hor notices how laws are 
made and unmade, how people in power al- 
ways seek morë and yet’ more power, how 
public opinion is ordered and organised and 
how laws are bent arid distorted to subserve 
selfish ends and personal aggrandisement. 
The author’s exploration of the views and 
attitudes, trends and fendencies adopted or 
manifested from the earliest times consti- 
tutes a scholarly and luminous review -of 
absorbing interést and percepiive analysis 
opening new ‘vistas for enquiry and thinking 
in depth. — 


—— 


XV, PRESIDENT'S RULE IN THE, Sràmss. 
(Publication. under the auspicious of the Indian 
Law Institute, New Delhi.) 1979 Edition. 
(Publishers: N. М. Tripathi Pvt. Ltd., 
Bombay.) Price Rs. 25. . | 


Constitutional Law verily Sauts the 
twilight zone between politics on the one hand 
and law as such on the other and any topic 
pertaining to it'is bound to command more 
attention than a topic on any other branch of 
law. Though the President's constitutional 
power to take over the administration of a 
State is placed under the Emergency provi- 
sions ‘with the implication that it is to be rare- 
ly used, ironically enough it has ‘so far been 
invoked- on about 32 occasions. Under Article 
356, President's rule can be imposed over à 
State if he is satisfied “that a situation has 
arisen in which the government of the State 
cannot be carried on in accordance with the 
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provisions of the Constitution.” For this pur- 
pose the Governor of the State concerned 
makes a report on the factual situation and 
gives his own assessment: and suggestions. 
ТЕ is obvious that the President's satisfaction 
must be bona fide and not motivated or based 
on devious reasons. In actual practice the 
use of Article 356 has become in many cases 
highly controversial. ‘The imposition’ of 
President's rule in Kerala to get гій. of the 
communist ministry headed by Mr. E. M. 
S. Nambudripad while he was having a 
comfortable majority in the Legislature is one 
such case. Equally Governor Sampurna- 
nand’s. refusal to give any chance to. non- 
Congress ministries in Rajasthan looked like 
a dubious exercise of the constitutional power. 
It is familiar knowledge how within a few 
weeks of the advent of the Janata ministry 
at the Centre. President's rule was imposed 
over nine States to hold fresh elections: on 
the ground that the catastrophe that had over- 
fakén the Congress party in the eléctions to 
the Lok Sabha showed that the Congress Gov- 
ernments in, the concerned States had^no 
longer the backing of the people and that the 
legislatures had lost their credibility with 
their electorates. 


The book under review is a closely reasoned 
'study in depth of the Presidential rule in the 
States from the start of  the-" Constitution 
: down to the present times. “The observation 
that the President's rule provisions were 
partly a continuance of the strategy of Gov- 
ernment used during the British Empire and 
partly intended as a statutory marginal safety 
valve if there were a serious break-down of 
the constitutional machinery in а’ State and 
that the power bas however been interpreted 
and used by each succeeding administration 
in its own way (see page 13) is a just and 
acceptable assessment. Equally just is the 
statement that "the Janata Party's extensive 
üse of the President's rule provisions within 
weeks of its coming info power reinforced 
the view that the power under Article 356 
could be used for almost any purpose. by 
any government" (page 102). Apart from 
giving a chronological account of instances of 
Presidential rule and the circumstances under 
which in.each case it was imposed laving bare 
the; possible motivations behind the same the 
book reveals a valuable study of such aspects 
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“as political intetpretation of Article | 356, 


"Presidents rule and the Courts ‘and, Presi- 
dents rule arid Parliament. The book leaves 
"us with the conviction. that by and large the 
President's power under that Article is. an 
unusual power used by the Union Govern- 
ment іл ап unusual way. 
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XVI. TEE SUPREME COURT UNDER STRAIN! 


THE CHALLENGE OF ARREARS: (Publication 
under the auspicious. of the Indian Law 
Institute, New Delhi, 1978.) (Publishers: 
N. .M. Tripathi "Pvt. Ltd., Bombay.) 
Price Rs.. 25. 


Providiig instant justice is rare in real life 
and is found only.in story books.. An ideal 
judicial system is inspired by the twin ob- 
jectives of.securing inexpensive .justice in 
the real and substantial sense as. well. as 
speedy justice to the litigants who, аге те- 
quired to resort to Courts of law. .The pro- 
blem of arrears arises because of litigative slow 
motion due to a variety of. reasons and a liti- 
gant has to wait for a considerable time before 
his case is heard giving rise to the reproach 
that justice delayed is: justice. denied. .The 
problem of arrears in Court exists in many 
countries but that is.no consolation to those 


who suffer. .The problem is linked with our 


‘notions of justice. When such arrears ac- 
cumulate in the Supreme Court itself. and 


.fhey. go on. increasing every year it rightly 


Becomes a matter of grave concesn requiring 
‘effective attention if the judicial system is not 
to break down. The instant monograph exa- 
mines the problems of , arrears facing the 
highest Court of the countrv in all their as- 
pects sifting all the .ayailable data and has 
made valuable suggestions. s 


The book consists of: five Chapters.’ Chapter 
Thighlights the fact that! the Supreme Court 
was given a very wide jurisdiction and it has 
itself ‘endeavoured to reduce its jurisdiction 


‘by ‘itself iuristic interpretation... Chapter II 


deals with the challenge of arrears which start- 
ed with the Court handing over to itself a large 
volume of arrears. Chapter III considers 
Staff, Finance and Procedure.’ Chapter IV 
is devoted to Wages and Means of' Dealing 
with Arrears, Chapter V discusses tlie Chal- 
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lenge and thé Crisis and gives Concluding 
Comments. There are three Appendices: 
Appendix I gives the constitutional prow- 
sions relating to the Union Judiciary ; Appen- 
dix II the Workload of the Supreme Court 
and Appendix III various statements and 
miscellaneous matters. It is pointed out that 
the first serious attempt to consider the pro- 
blems of the Supreme Court was made by the 
Law Commission in its Fourteenth Report, 
but the suggestions were only piecemeal. 
‘The strength of the Supreme Court was in- 
creased in 1956, 1960 and in 1978 but that 
has not had any appreciable impact. The 
Law Commission had at different times sug- 
gested that civil and criminal matters should 
be brought before the Supreme Court only 
where a substantial question of law of public 
importance which needs to be decided by the 
Supreme Court is involved. This suggestion 
has been adopted as regards civil matters 
only but has not been followed in regard to 
criminal matters. Two suggestions in parti- 
cular made in the book deserve serious atten- 
tion: (1) to reduce the jurisdiction of the 
Supreme Court by taking away the funda- 
mental rights original jurisdiction; (2) to 
reduce the appellate jurisdiction of the 
Supreme Court by restricting it to matters 
of law.of substantial public importance that 
require decision by that Court. Another 
interesting suggestion is that the Supreme 
Court's work must be divided into fwo sepa- 
rate divisions, the first attending to constitu- 
tional and administrative law matters and the 
second serving as an.appeal Court dealing 
with normal civil and criminal appeals. A 
very disquieting finding is that ihe strength 
of the Supreme Court would have to 
increase by three to four hundred per cent. 
if all the workload is to. be cleared. and no 
further arrears are to be created. (page 105). 
Whether one agrees with the finding and the 
suggestions made or not one thing is quite 
clear that the possibility of the Supreme 
Court constituted as at ‘present clearing up 
the growing arrears is very remote, and 
radical measures will have to be adopted to 
tackle the problem of arrears. 


XVII. MULLA ON THE Sate or Goons Аст 
AND THE INDIAN PARTNERSHIP Act, Eighth 
Edition (Students Edition), by J. H, Dalal, 
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1979.: (Publishers: N. M. Tripathi Pri- 
vate Limited, Bombay). Price Rs. 20. 


Mulla’s books enjoy a remarkable reputation 
of their own for crisp and precise statements 
of law whatever be the subject dealt with 
whether of substantive or procedural law. 
Most of his books have become classics. Many 
of them have students' editions which serve 
as dependable guides for students. The 
present work is one of them. It provides а 
sectionwise commentary of The Sale of 
Goods Act and the Indian Partnership Act. 
In the present edition, various trade terms 
used in the world of commerce have been 
explained as they haye become part and parcel 
of the law of sald of goods: A few model 
questons are also given at the end of each 
chapter enabling a student to know the extent 
of his grasp of the subject and its basic 
principles. The book has been revised and 
brought up-to-date adding in the process a 
number of cases reported since the publica- 
tion of the previous edition. The notes to 
the sections are in simple language. The 
book is bound fo serve the students well and 
be of great assistance to them. . 


_ 


XVIII. FOREIGN EXCHANGE REGULATION 
Act (XLVI or 1973), with rules, Notifica- 
tions and Forms by R. B. Sethi, 1979. (Publi- 
shers: Law Publishers, Allahabad-211 001). 
Price Rs. 40. 


The Foreign Exchange Regulation: Act, 1973 
is a consclidating and amending Act. Out of 
the 81 sections: of the Act about 57 sections 
have been taken from the earlier Act of 1947, 
almost verbatim. Of the remaining 24 sec- 
tions 10 are concerned with procedural 
matters, offences and penalties. Only 14 
sections have made notable changes. In view 
of much of the old Act being incorporated 
in the new the case law under the old Act 
continues to have relevance and importance 
under the new Act as well. 


The object of the Act is to facilitate the 
preservation of the national economy and the 
maintenance of the stability of the country’s 
currency system, Some of. the provisions 
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A COMMENT ON Р. М. KUPPA SAH 
v. RAJARAM SAH REPORTED IN 
(1979) 1 M. L. J. 498: 92 L. W. 165: 
(1979) 2 Е.С.]. 183. 


By 


A. D. C. GURUSAMY, B.A., B.L., Advocate, 
Maduroi. 


In the above reported judgment, the landlord 
put his belongings, in a portion of the build- 
ing, locked it up and kept it with him. The 
other portion of it was in occupation cf the 
tenant. He filed an application under sec- 
tion 10 (3) (c) of the Tamil Nadu Buildings 
(Lease and Rent Control) Act, seeking evic- 
tion of the tenant on the ground of additional 
accommodation. 


The question arose in this case whether 
physical- occupation is a sina qua non for the 
maintainability of the application. The Chief 
Justice construed the word “occupation” to 
be synonymous with. the word “possession”. 
In paragraph 9 of the reported judgment the 
learned Chief Justice observes: “It was іп 
this context that the question arose whether 
the petition was maintainable without the 
landlord being in physical possession and 
occupation .............: ” Again in para- 
graph 11 the Chief Justice observes: “That 
possession is nine points of law is an ancient 
adage in Jurisprudence. Possession may be 
physical possession or juridical possession. 
Tt is common ground that the landlord kept 
the premises vacant for one year and suffered 
loss of rent towards such portion of the 
building". 

The Chief Justice referred to a Division Bench 
judgment in Accommodation Controller v. 
Rukmani Ammal. In that case the ques- 
tion arose whether “occupation” referred to 
in clause 3 (10) (c) of the Act should be 
actual physical occupation all the time. The 
landlady stated in that case that her daughter 
was living in a portion of the building. The 
Division Bench disagreed with the view | of 
Justice Alagarsami but at the same time 
pointed out that “occupation” may not be 
physical, but it does not follow that the owner 
should actually reside in a portion of the house 
all the 24 hours in a day. The Division Bench 
OL aaa 


1. (1971) 84 L.W. 90 i A-LR. 1971 Mad. 342. 
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finally came to a conclusion that “occupation” 
for the purpose of section.3 (10) (c) may 
well be occupation where the owner resides 
Ва а portion of the house off and on, and most 
of the time keeps it locked. The question 
is one of intention as disclosed by the act of 
user of the portion of the house. 


After relying on the judgment of Accommoda- 
tion Controller v. Rukmani Атта, the 
learned Chief Justice construed the words 
"possession" and "occupation" as alternative 
expressions bearing the same meaning and 
observed as follows at page 501 in (1979) 
1M.L.J.: 


"As Jurisprudence .contemplates juridical 
possession as the nearest equation of physical 
possession, I am of the view that, in a case 
where the landlord keeps his things in a por- 
tion of the premises, which was vacated after 
he gave notice of termination of tenancy, and 
keeps it locked up and under his control, and 
is in legal possession thereof, then it should 
be held that the intention of the landlord 
was to keep it in his physical possession, 
and this satisfies the requirements under sec- 
tion 10 (3) (c) of the Act". 


In this context it is relevant to read the text 
of the clause 10 (3) (c) of the Act,— 


"(c) A landlord who is occupying only a part 
of а building, whether residential or non- 
residential, may, notwithstanding anything 
contained in clause (а), apply to the Control- 
ler for an order directing ay tenant occupying 
the whole or any portion of the remaining 
part of the building to put the Jandlord in 
possession thereof, if he requires additional 
accommodation jor residential purposes or 
for purposes of business which he is carrying 
on as the cae may be”. 


The right approach is to enquire what mean- 
ing we can give to the ground “occupying” 
and the noun “possession” occurring in the 
text of the above clause 10 (3) (c) of the. 
Act. 

In Mangal v. Rattno®, while interpreting the 
word “possession” the Supreme Court observes 
as follows: ; 





2. (1971) 84 L. W. 90 : ALR. 1971 Mad. 342, 
3. (1968) 1 S.G.J. 487 : (1967) 3 S.G,R. 454: 
A.LR. 1967 S.C. 1786 at page 1790. 
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“Thus, three: different meanings аге given; 
one is the’ state of owning, the: second’ is 
having a thing in one's'own hands, and the 
third is having a thing in one's own’ power". 
In a case where: property is in actual physical 
possession, obviously it would be in one's own 
hands. If it is in constructive possession, 
it would be in one's own power. ‘Then, 
there is the third case where there may not 
be actual, physical or constructive possession 
and,. yet, the person still possesses, the right 
to recover actual physical possession or 
constructive possession; that would be a case 

covered by the expression ‘the state of 


os 


owning’ 


In. R. Narasimhachari v. Andalammals, "the 
Division Bench of our High Court -pointed 
out the myriads of laws as to the meaning of 
the word “possession” while considering the 
content, weight and scope of the right of a 
Hindu widow under the Hindu "Women's 
Rights to Property Act, 1937 and the impact 
of the later codified law under the Hindu 
Succession Act, 1956 over it. after it came 
into. force. The - Division Bench (in the 
judgment of Justice. Ramaprasada Rao as he 
е was) came to the conclusion that 
“possession” contemplated’ under section 14 
(1) of the Hindu Succession Act may be in 
any form recognised by law. 


The meaning put on the word “possession” 
under section 14 of the Hindu Succession 
Act, would Бе no guide to the meaning of 
the word “possession” under the provisions 
o: the Tamil Nadu Buildings ‘(Lease and 
Rent) Contfol Act. In Ram Narain v. The 
State of -U,''P.°, the Supreme Court 
(бене. — 


e was rightly pointed out fhat it is no 
scund principle of construction to interpret 
expressions used in one Act with reference 
to their use in another Act. The meanings 
of words and expressions used in an Act 
must take their colour from the context in 


which they appear". 
Statiites. are said to be in pari materia when 


.they deal with the same person or r thing Or: 


4  LL.R..(1979). 1 Mad. 1 : (1978) 2 MLJ: 520 : 
91.1. W.'598 : A.LR. 1979 Mad. 31. 
'& 1956 S.C.J. 725.: 1956.5.С.В. 664 : 
S.C. 18 at page 23. ~ К 


A.LR. 1957 
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with the same class of persons or things and 
I would submit that the construction: which 
has been put upon'an Act of similar scópe 
on similar subjects, even though the ‘Janguage 
may be different may, for similar reasons, Ье 
referred to. Hence the word “occupation” 

used in clause 13 (1) (9) of*the? Bombay 
Rents, Hotel and Lodging House Rates. Con- 
trol Act, interpreted by the Supreme Court in 
R. P. Mehta v. 1. A. Sheth®; is instructive. 
The Supreme, Court approves ihe observation 
of the Bombay High: Court - as ; stated here- 
under: — Н 

"Indeed the expression `- "occiüpation" occur- 
ring in clause (g) means possession followed 
by actual occupation while’ for the purpose of 
clause (ЛЛ) what is necessary.is possession 
for, the -purpose of demolition. “Occupation” 

within clause (g) would include ‘ “possession” 

as it.is obvious that one cannot occupy unless 
one is able to possess, 


In Krishanlal Ishwarlal: Desas m) this 
Court (Supreme Court) said in connection 
with the provisions of section 17 (1) of the 
Act: 


"What is, however, das béyond any doubt 
is аё when the possession is. obtained in’ 
execution it must be followed by an act of 
occupation which must inevitably consist of 
some overt act in that behalf 


The words “occupy”, “use” and “possess” 
have got distinct and different connotations 
under the Rent Control Act, and they have 
to be understood only in the popular sense. 
When we read sections 3-A (1). (b) and 
10 (3) (a) (4) which deal with non-residen- 
tial building intended for the- use of vehicle 
Or аре for such изе the draftsman adopt- 
ed thé word “изе”. The meaning of the 
word ‘ ‘Occitpy” is made all the more clear 
when we read section 3 of the Act so far as 
it is relevant to the point in question. 


“3. Notice of vacancy.—(1) (a) (i) Every 
landlord shall within seven days after the 
building becomes vacant :— 5 


(а). Бу his ceasing to occtipy ab oF | 

6. (1865) 2 S.C. 608: (1964).8 ‘S.GR.12 ALR. 
1964 S C. 1676 at page 1679. 

7. `С.А. No. 804 of 1962 (S.G.). 
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of the Act are not easy to construe; for 
instance, sections 12 and 13 giving rise to 
conflicting ‘views. Another complicating 
factor is the interlinking between the provi- 
sions of this Act and the Customs Act. 
The instant book provides commentaries 
sectionwise drawing attention wherever neces- 
sary to the corresponding provision of the 
earlier Act. There are three Appendices. 
Appendix A gives the Rules framed under 
the different provisions of the present Act. 
Appendix B contains extracts from allied 
laws. Appendix C sets out the Notifications 
issued by the Central Government and the 
Reserve Bank of India from time to time. 
Case-law has been taken into account but it 
is not clear why decisions like—Union of 
India v. Vijay Chand Jain, A.I.R. 1977 
S.C. 1302, holding that the ‘expression 
currency in respect of which there has been 
contravention would cover the sale proceeds 
of foreign currency sale of which is prohibit- 
ed by the Act, or that in Bhaskaran Pillai v. 
Enforcement Directorate, 1978 Ker.L.T. 
436, deciding that the Enforcement Authori- 
ties are competent to retain the documents 
seized under section 38 for a period of one 
year on the grounds stated in section 41 (?) 
and (ii) of the Act and hence if any proceed- 
ing under section 51 has been commenced, 
the Authority can retain those documents 
until the disposal of the proceedings includ- 
ing, if any, before the Appellate Board and 
the High Court have not been adverted to. 
The author’s exposition of the law is fairly 
helpful and the book should be of use to the 
practising lawyers, the concerned Govern- 
ment Departments and others. 


AFFECTING 
(Published 
First 


XIX. ALLIED LEGISLATION 
Direct Taxes, by Н. R. Gupta. 
by Legal Study Circle, Delhi-110 006) . 
Edition 1979. Price Rs. 60. 


It is stated in the Preface that though legal 
provisions relating to direct taxes are lucid 
the application of the provisions is not always 
easy. It therefore becomes necessary to 
refer to the legal concepts as found in allied 
legislations which have an impact on direct 
taxes. Fifty-three such legislations are 
exposed in this work right from the relevant 
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of the Constitution to the Judicial 


provisions 
norms oi Muslim law. These legislative 
provisions are of two kinds: (1) those 


which have a bearing on direet taxes; and 
(2) those which are useful in solving day 
to day legal problems. They cover inter alia 
provisions with respect to the law of evidence, | 
limitation, pleadings; law pertaining to Hindu, 
Societies and Companies; legal - propositions 
given for Labour Laws; and discussions of 
Commercial and Penal Laws, The book is 
just a collection of various provisions. The 
amendments made by the Forty-second and 
Forty-fourth Amendments to the Constitution 
in the provisions relating to fundamental rights 
and directive principles are not noticed. The 
statement ihat Muslim marriage or nikah 
means carnal conjunction (page 424) is 
debatable. The work may prove a useful 
Referencer to members of the Bar and 
Chartered Accountants. : 





XX. SELECTED DECISIONS.OF THE GUJARAT 
CIVIL SERVICES TRIBUNAL, VOLUME II (1978, 
Part I), 1979. (Published by Vora Praka- 
shan, Ahmedabad-380 001). Price Rs. 18. 


The first volume of the work has been 
reviewed in (1979) 2 M.L.J. (Journal) 
page 37. The work is designed to publicise 
decisions in regard to questions relating to 
service matters and discipline rendered by 
the Gujarat Civil Services Tribunal for being 
the heads of departments and 
concerned officers so as to bring*them to the 
notice of non-gazetted officers and Panchayat 
employees in particular. In the volume 
under notice the important cases decided bv 
the Tribunal during 1978 with appropriate 
head notes are published. The features 
marking the first volume are maintained in 
this volume also. 
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ХХІ. 1978 Insurance Cases (LIFE AND 
NON-LIFE), by M. N. Srinivasan, 1979. 
(Published by Батаа Publishers, Tue 
lore- 560 003. ) Price Rs. 3. 


The cases inclüded ¢ cover abont eleven heads. 
Public Service Vehicle Owner’s Duty to the 
Public; Forum for Trial of ^ Claims ` ог 
Compensation ; Disclosure of Material. Facts; 
Voluntary Duty; Application of res ipsa loqui- 
tur principle; Aniendment of section 95 in 
1969 whether .retrospective;. Liability to 
Passengers; Driver acting contrary to instruc- 
tions; Driving motor vehicle without driving 
license; Insurer liable; Method of assessing 
Compensation and Repudiation of life policy. 
The decisions are grouped under these heads; 
ihe core facts are given and the emerging 
conclusions are stated. The author's treat- 
ment, "necessarily brief, is nevertheless lucid. 
The ‘booklet is a welcome publication. 


XXII. SooNaAvALA's THE SUPREME Court 
ом INDUSTRIAL Law, 1950-1978. - . Second 
Edition by D. S. Chopra, 1979.. (Published 
by N. М, Tripathi Private Limited, edu 
Volume IT. Price Rs. 115. ©, 


The first'volume has been reviewed in 
(1979) `2 M.L.J. (Journal) pages 28-29. 
The. second volume is divided into 18 
chapters. Chapter I deals with , Industrial 
Employment (Standing Orders) Act, 1946; 
‘Chapter II with Beedi and Cigar Workers 
(Conditions of Employment’ Act. 1936; 
Chapter IIIe with Contract Labour: (Regula- 
tion and Abolition) Act, 1970; and Chap- 
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ter IV with Banking Companies Act, 1949; 
Chapter V covers Production Bonus; Chap- 
ter. VI Profit Bonus; and Chapter VII Other 
Bonuses, The Payment. of Bonus Act is 
considered in Chapter VIII. Chapter IX is 
devoted to Suspension; Chapter X to Lay- 
off; Chapter XI to Discharges simpliciter; 
Chapter XII to Retrenchment; Chapter ХПІ 
to Termination of Service upon Transfer or 
Closure of the Undertaking; and  Chap- 
ter XIV to Dismissal or Discharge for 
‘Misconduct; Chapter XV deals with Juris- 
diction of Industrial Tribunals when adjudi- 
cating over disputes as to Termination of 
Service; and Chapter XVI with Retrench- 
ment; Chapter XVII consider; Other Statutes 
such as Additional Emoluments (Compulsory 
Deposit) Act, 1974; The Factories Act, 1948; 
Employees’ "Provident Fund Act, 1952; 
Industrial Employment (Standing Orders) 
Act, 1946; Minimum Wages Act, 1948; and 
Trade Unions Act; Chapter XVIII the last 
chapter adverts to miscellaneous things. 
Under the caption 'Settlement under Indus- 
trial Law’, a number of 1979 пеге аге 
noticed in the Addenda. 


A great merit of this work is a thorough 
analysis of ‘the Supreme Court decisions 
under each of these ‘headings, indeed .a 
prodigious task. As‘has been often said 
Industrial Jurisprudence in this country has 
chiefly developed out of the decisions of the 
Supreme Court over the years since the 
advent of Independence. The instant book 
should prove to be a useful and dependable 
guide to all who are concerned with or deal 
in labour and industrial law., 
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CAN THE LEGAL REPRESENTA- 
TIVES OF A ‘DEBTOR’ INVOKE THE 
PROVISIONS OF THE TAMIL NADU 
ACT XL OF 1979? | 


Ву 
V. LAXMANAN, M.A., M.L., Advocate. 


To me the answer seems to be in the nega- 
tive. 


In support of my view I wish to rely on 
the definitions in the Act. Section 3 (3) 
of the Act states that "debtor", means “any 
person from whom any debt is due". If 
we turn to the definition of ‘creditor’ we 
find it to be an inclusive one. According to 
section (3) (1) ‘Creditor includes his heirs, 
legal representatives and assigns’. Thus 
while the term creditor includes his heirs, 
legal representatives and assigns, the term 
‘debtor’ does not do so and this departure 
seems to be intentional. If the intention of 
the legislature had been to rope in heirs and 
legal representatives nothing could have pre- 
vented it from doing so. It is patent that 
the legislature intended to mean only the 
original contracting debtor and not his legal 
representatives. 


Further, to requote, "debtor" means “any 'per- 
son’ from whom any debt is due". Then, 
who is the person contemplated under the 
Act? Section 3 (7) says: "Person" means 
“an individual and includes an undivided 
Hindu family, a marumakkattayam or aliya- 
santana tarwad or tavazhi, but does not in- 
clude a body corporate, a charitable or reli- 
gious institution or an unincorporated com- 
pany or association or any firm as defined in 
the Indian Partnership Act, 1932”. 
According to the definition, debtor is а “per- 
son" from whom any debt is due. But in 
the case of a legal representative he is noti 
the person from whom any debt is due. It 
is really the estate from which the debt is 
due. Though there is a person representing 
the estate, he is not the person from whom 
any debt is really and actually due. To 
repeat, it is really the estate of the deceased 
from which the debt is due. Such an estate 
cannot be a ‘person’ as it is only an imper- 
sonal entity. So when the estate is not a 
person, how can the benefits be made avail- 
able to it through the legal representative? 
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Even otherwise also, the legal representa- 
tives cannot label themselves as ‘debors’. 
Under law after the death of the debtor (we 
are concerned here only with the ‘debtor’), 
the creditor can proceed only against 
assets, that is, the estate, of the 
deceased. That means the legal represen- 
tatives cannot be saddled with personal lia- 
bility. When the creditor is denied the 
right to proceed against the. debtor’s legal 
representatives personally, why should the 
legal representatives be permitied to claim 
the benefits under the Act? While confer- 
ring benefits there can be no one-way traffic. 
There must be corresponding rights and obli- 
gations. 


If legal representatives are allowed to come 
under the protective wings of the Act, it will 
certainly cause prejudice to the creditors. A 
creditor might have lent because the borrower 
was not a “debtor” as contemplated under 
the Act. If the legal represeniative, who 
can be branded as ‘debtor’ under the Act, is 
allowed to claim the benefits, to that extent 
the creditor’s interest is adversely affected. 
The creditor would not have even lent.if the 
borrower had been a ‘debtor’. How can the 
legal representative ‘be allowed to acquire 
rights to which the deceased himself was not 
entitled? 


The avowed object’of the Act as contained 
in the declaration (section 2) is to give 
effect to the policy of the State towards 
securing the principles specified in Article 46 
of the Constitution. Article 46 reads: 
“Promotion of educational and economic 
interests of Scheduled castes, Scheduled 
tribes and other weaker sections:—The State 
shall promote with special care the educa- 
tional and economic interests of the weaker 
sections of the people, and, in particular, of 
the Scheduled castes and Scheduled tribes, 
and shall protect them from social injustice 
and all forms of exploitation". The inten- 
tion is to protect the weaker sections of the 
people from exploitation. But at the same time 
we should not forget that all creditors are 
not exploiters. Many, though creditors, are 
really “debtors” (Imagine the case of a per- 
son who has nothing but his life-long savings 
of a few thousands which he lends) im such 
cases if the Act is extended to legal repre- 
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sentatives, it will definitely affect another mem- 
ber of a weaker section. No doubt some 
provision is made in respect of some cred@ 
tors as enumerated in section 4 (£). But 
that is not comprehensive. There are other 
persons against whom also the operation of 
the Act has to be curtailed. 


When we .come to judicial pronouncements 
on. the point, they seem to lay down differ- 
ently, thus striking a discordant note. A 
recent judgment of our High Court in Raj- 
amamal: v. Janaki Ammal and others, ren- 
dered by Rarnanujam, J., dealing with the 
liability of a legal representative of an agri- 
culturist says (page 319, para. 7). “Thus 
it appears to be well-settled that the legal 
representatives representing the estate of 
the judgment-debtor thougli not proceeded 
against ‘personally can claim the benefits of 
the Tamil Nadu ‘Act IV of 1938, if they are 
agriculturists". The Judge relies on the deci- 
sions in Kona Hasan Pathima Biwi v. 
Muhammad Muhaideen Nachiar* and Nages- 
varasami v. Viswasundara Rao?. The first 
case deals with the question whether the 
legal representatives of judgment-debtor can 
claim the benefits of Act IV of 1938 and the 
High Court answers the same in the affirma- 
tive. In the other case before the Supreme 
Court, the question was whether the purcha- 
ser of an equity of redemption could claim 
the privileges under the Tamil Nadu Act IV 


a AL 


VETRO BORSE OON аа 
- 1. LL. (1977) 1: Mad. 313. 

2. (1942) 2 M.L J. 506. 

8. (1953) 2 M.L.J. 252 (S.C.). 
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of 1938. Affirming an earlier decision of the 
Madras High Court in Perianna v. Sellappat, 
the Supreme Court held that the purchaser 
could certainly claim the privileges of the 
Act if he himself was an agriculturist. I 
feel that while conceding the benefits to the 
legal representatives they were carried away 
by the purpose of the Act as expressed by the 
Division Bench judgment in Kona Hasan 
Fathima Bivi v. Muhammed Muhaideen 
-Nachiar?, that is, to enable agriculturists to 
retain their property and prevent such pro- 
perty passing into the hands of creditors or 
execution purchasers. But in the case of 
non-agriculturist debtors nothing needs to be 
preserved and the rationale in those decisions 
cannot be imported into cases arising under 
the Debt Relief Act, XL of 1979. If such 
benefits are conferred on legal representatives, 
then it will be far in excess of the intend- 
ment of the Legislature. We cannot en-. 
large the definition when the legislature has 
deliberately confined it to a particular per- 
son. The 'debtor' under the Act, can mean 
only the original contracting party and con- 
sequently the benefits under the Act cannot 
be made available to the legal representatives. 
If they are allowed to take umbrage under 
the Act, we will be failing to strike a balance 
between conflicting interests, 





4. (1928) 2 M.L.J. 1068. 
5. (1945) 2 M.L.J. 410. 





(B. Sous "UE ". 


The word тете. cannot be understood 
in the sense of "legal possession", when the 
idea of ceasing fo occupy has been attributed 
to mean keeping the building as vacant under 
the Act. If the building is kept vacant even 
then the legal possession is with the landlord. 
If legal possession is construed as “occupa- 
tion” then the Act becomes meaningless. 
Because legal possession means “constructive 


possession” or “power to possess". Cons- 
tructive possession means possession through 
tenant, mortgagee and licencee etc. If such 


wide meaning is given to the word “occupy- 
ing” under section 10 (3) (с), then posses- 
sion of the tenant also will amount to 
“occupation” by the landlord. 


The word “occupying” is not at all defined 
under the Act in question. One of the guide- 
lines given by the Supreme Court in Income- 
tax Commissioner of Andhra Pradesh v. Taj 
Mahal Hotel®, is as follows :— 


“Now it is well-settled that where the defini- 
tion of a word has, not been given, it must 
be construed in its popular sense, if it is @ 
word of every day. use. Popular sense 
means, "that sense which people conversant 
with the subject-matter with which the statute 
is dealing, would attribute to it". 
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1f the-landlord put his belongings, in a por- 
tion of the building, locked it up and kept it 
with him, then at the most it can be said in 
its popular sense that the landlord keeps it 
vacant or he is using the building by keeping 
his belongings. In any event it cannot be 
said he is "occupying" the building. 


In Raghubans Narain v. Government of О.Р, 
the Supreme Court observes:— 


“Tt is a well-settled rule of construction that 
where the Legislature uses the same expres- 
sion in the same statute at two places ог 
more, then the same interpretation should be 
given to that expression unless the context 
requires otherwise". 


A reading of sections 3, 10, 11 (4), 12 to 15, 
16 (1) and 23 clearly indicates that the word 
“possession” has been used in a popular sense 
as to mean “delivery of khas or actual posses- 
sion” of a building in pursuance of an execut- 
able order. Under section 10 (3) (c) 
itself the word possession has been used in 
the popular sense as to mean “delivery of 
actual possession”. 


In the circumstances the above reported 
judgment in (1979) 1 M.L.J. 498, seems to 
require reconsideration. 
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DR. C. P. RAMASWAMI AIYAR 
12-11-1879 — 26-9-1966 


п] 


BIRTH CENTENARY ОЕ DR. C. P. 
RAMASWAMI AIYAR* i А 


Ву : 
Т. V. VISWANATHA ÁIYAR. 


To some, law comes with special and 
affectionate appeal. They will not allow 
other interests to share their favourite deity. 
Theirs is an one-pointed devotion to the law, 
We have the example of an. illustrious lawyer, 
who after he became a Judge, seeing а copy, 
of Morley's ‘Compromise’ on the table of his 
friend, queried. whether. the latést' cases are. 
reported therein? . у | 


To some others, law comes.as one of many 
things—public affairs, .politics, education, 
literature, music, sports, social welfare etc. 
Active -practice of the profession and success 
in it has not been incompatible with success 
and fame in other fields. f 


As an outstanding. exainple of the first type, 
one can mention Sir V. Bashyam Iyengar and 
of the second Dr. C. P. Ramaswami. Aiyar. 


When we think of Dr. C. P. Ramaswami 
Aiyar, many of his uniqué! qualities, attain- 
ments and achievements vie with one another 
for our attention. Не was born on the 
National festival day of lights, illumination 
and joy (Deepa-aavali), 12th of November, 
1879, in the constellation of Swathi, one of 
the brightest in the sky. . Even in his death, 
he was lucky.- God vouchsafed to him what 
he devoutly wished for, anaayaasena mara- 
nam, without pain, mental or physical, all his 
faculties intact. He was staying in London 
at his favourite place, the National Liberal 
Club of which he was for long a member, to 
gather authentic material for his. proposed 
book, “A History of My Times". In con- 
versation with an old friend at 11-30 A.M. 
on the 26th of September, 1966, he simply 
dozed away sitting erect in his upholstered 


chair, fhe visitor lost in admiration of his | 
suspectingr, 

ed: be 
Tt was all iar ed 


sparkling wit and charm, little 
what had actually happened. 


sudden and peaceful. © · 






A с 





*Summary of the speech of the Author, delivered _ 
when presenting a portrait of Dr. G. P. Катаѕматі 
Aiyar to the more thana Century old Madras Ваг’ 
Association, re-touched and adapted for the present 
occasion. 


M.L.J.—(Supp.)— 2 
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He was a many faceted. gem’ of scintillating 
brilliance and lustre. A man of action; the 
hero of а -thousand battles; in “Courts of 
Iaw, Legislative Chambers or International 
Fora and in the wider arena of Administra- 
tion and.Public Affairs. Wherever it was, ` 
he was the centre of attraction, the cynosure 
of all eyes, for the charm of his magnetic 
personality and the dignity, of his bearing 
and the mellifluous flow of his oratory and 
the versatality of his endowments. © > 


On this occasion, I need not dwell on his being 
a courageous and! intrepid ‘statesman and 
administrator. in, Madras and in Travaricore, 
who: took the first step—the most important 
step—in Industrialisation; dignity of labour, 
social amelioration, self-sufficiency in food or 
the mid-day meals scheme. Nor shall I 


-detail his subsequent services to Ње: country 


as an eminent educationist, as Vice-Chancel- 
lor of three Universities, one of which he 
started himself, the Chairman of the Religious ' 
Endowments . Commission, of the National 
Integration Council and as a most respected 
member of the Press Council, nor of ' his 
great interest in philosophy, fine arts „and 
literature. In‘all these, the wide sweep and 
range of his knowledge and experience, his 
industry, ‘his mental ‘resilience and  equable 
temper were significantly and decisivély in 
Evidence. , f Е ns К, 
‘Let me now give my attention to his career , 
as a lawyer. especially. to the period of his 
domination at the Bar in the Madras High 
Court. Within, 17 years of his entry into 
the, Bar in 1903, he -became ope of the 
youngest lawyers to -be appointed Advocate- 
General and that too, from the original side. 
At the height of his practice, making what 
was then record earnings, he was called upon 
to fill the high Office of the Law Member 
of the Governor's Executive . Council, the 
youngest to Бе so ‘appointed. You al] know 
the, grand success he, made of this, how Tamil 
Nadu is greatly benefitted by it: He resign- 
3 a5 #3 full terni was over and resumed 
his practice. «Hie appeared in several important 
«cases: am. t 44 Court and in the mofussil, 
but later - Беёйте fully occupied with the 
Princes, whóg dernanided. nis professional ser- 
yices amid his earnings reached phenomenal 
"heights.as their Legal and Constitutional Advi- 
ser. He then made a. special study of Constitu? 
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tional Law and allied matters. He was the 
niain author. of the Commonwealth of India 
Bill and originator of model constitutions for 
several States including Kashmir and Тгауай- 
соге. HERE E. 


I was just а. few months-babe when he enter- 
ed the profession. It is as well therefore, 
I speak of. those great days of C. P. in 
the profession ; between 1903 and 1923 in 
the words of those who- knew him at first 
hand and could speak to the facts. 


Let me begin with Mr. P. Venkataramana 
Rao баги who was his.compeer at the Bar 
and became Judge of the Madras High Court 
and later Chief Justice of Mysore. This is 
the ‘tribute he pays іп the Commemoration 
volume issued . оп C.P.’s 81st birth day 
(November, 1959). 


“When I joined the Bar in 1907, Dr. Rama- 
swami Aiyar was one of the leading practi- 
lioners on .the Original Side with extensive 
practice which. he ‘maintained till he left the 
profession of law for. politics when he became 
Law Member with the Government of 
Madras.. .I became acquainted with Dr. 
Ramaswami Aiyar very soon after I joined 
the Bar and the acquaintance grew slowly 
into an intimate friendship, when has continu- 
ed unbroken to this day. It was all my good 
fortune to be associated with him in the early 
stages of my career in many an important 
case on the Original Side. І realised then 
what a fine and capable Advocate he was and 
learnt to appreciate his many good qualities. 
The periodeduring which he practised was one 
of the brightest in the history of the Original 
Side, when there were stalwarts among the 
lawyers like Sri Ethirajulu Mudaliar, Sri 
V. V. Srinivasa Aiyangar, Sir M. Venkata- 
subba Rao and, Mr. Nugent Grant, and great 
judges like Sir C. V. Kumaraswami Sastri, 
Sir John Wallis and Sir Murray  Couts- 
Trotter. Dr. Ramaswami Aiyar was a con- 
summate trial lawyer. He was.3 . skilful 
cross-examiner. He conducted his cases with 
great adroitness, tact and  persussiveness. 
As: you all know, he is a fluent speaker, with 
a facility of expression and lucidity of ex- 
position—qualitiés which appedled to the 
Judges. 
pleasant manners, he put himself on the best 
possible terms with the Judges before whom 


With his attractive personality and. 
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he- appeared ‘and he' had in-a marked degree; 
the talent of not giving. offence. -He had a 
clear grasp of the fundamental principles of 
Law. Не studied his briefs like a student, 
mastered both the facts and. Law bearing on 
the case. and presented them with a neatness. 
and polish which were all his own. His 
handling of what was known as the Besant 
сазе was considered to be one of his best 
performances. It secured for him the 
énduring ‘friendship, loyalty’ and attachment 
to that.great lady. ‘It was in the fitness of 
things that the Government of the, country 
in due recognition of his abilities appointed 
him to the high Office of Advocate-General 
which he held with dignity and distinction till 
he became Law Member. E 


His industry, was, and is to this day, pheno- 
menal. In 1929, he reverted to the Bar and 
immediately thereafter, appeared in ‘an impor- 
fant case with Mr. (later Mr. Justice) 
Satyanarayana Rao, as junior, before the two 
eminent. Judges of the day, Sir M. Venkata- 
subba Rao and Sir C. ‘Madhavan Nair. It 
was a case of certiorari and prohibition against 
the Ministers of the Madras Government, I 
had the privilege of opposing him. І still 
vividly remember his brilliant advocacy, the 
vigour, thoroughness, eloquence, grace and 
learning he displayed’ on the occasion. 


He was very helpful to, and popular with his 
juniors. He never ‘ failed to express his 
appreciation of the work of a deserving 
junior in the presence of common clients 
unlike some seniors, who, I know, treated 
their. juniors with  rudeness; often in the 
presence of the clients. I have often been 
the recipient of his praise and he treated 
me with great kindness and consideration 
for wich I have always felt grateful. 


He always had sincere love for the profes- 
sion and did what he could to improve it, as 
will be evident from his munificent donation 
to form the nucleus of a benevolent fund. 
He was Secretary of the Madras Advocates' 
Association in 1906-07 and took an abiding 
interest in its progress. He always adhered 
to and maintained the highest traditions of 
the Bar. He-is -indeed one of the very 
eminent Advocates -of the Madras Bar of 
whom our State and our country can justly 
be proud. E 


in: 


His political career was equally brilliant. 
As Law Member in the Madras Government 
and later as Dewan of Travancore, he provéd 
himself’ to be a great’ and efficient Adminis- 
trator. The .Pykara: Project, the Mettur 
Dam and the’ Proclamation in Travancore 
which opened the Temples to Harijans and 
the many projects -of .Travancoré, are some 
of the outstanding achievements to his credit. 
His interests were: not confined only to law 
and politics. ` Е ete p 
His range is wide...... a. 


This is what Mr; M. Subbaraya Aiyar, one 
of the principal juniors of Dr. С, Р. Rama- 
swami Aiyar during all those years, has to say: 


“I should here ‘set down what we juniors 
thought of him as'a lawyer, having seen him 
at his briefs. We saw that a man could 
live greatly in the law as elsewhere. The 
proféssion need not mean a greedy angling: 
for clients, tlie practice of shopkeepers' art, 
the unseemly conflict over sordid interests.. 
One finds one's own level. If a man had the 
soul of Sancho Panza, the world to him 
would be Sancho's world: But if he had 
the soul of an idealist, he would find (or 
make) his world ideal. The young practi- 
tioner who has yet to learn the ropes should 
see that the law was a window for looking 
out on life and destiny, that law and philoso- 
phy were not two fields of thought but one. 
C. P. taught us again and again that thd 
law was a jealous mistress. From his way 
of cross-examination, we learnt that combina- 
tion of' audacity and calculation assured 
success and that we should persuade rather 
than brow-beat. Force of mind, downright- 
ness of speech and the courage to say what, 
we mean and to do what we should on all 
occasions are the gateways to triumph in 
Пе scs reins On account of the number of 


Judges sitting in Courts, seniors had no 
continuous. work but Sir C. P. was an 
exception. He mainly dealt with original 


side cases and he appeared: іп almost „all 
the .cases. in the list. He took careful and 
accurate notes for cross-examination and 
used to revise them constantly. ..... In 1912, 
a sensational case was filed againt Dr. Annie 
Besant for the recovery of the custody of 
J. Krishnamurti and Nityanandam minor 
sons of С. Narayaniah. This attracted the 
attention of not merely the Theosophical 
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World but algo of the general. public; Бой 
in India and outside. The case in India was 
supported and financed by Katherine T ingley; 
a “dissident theosophist. The issues involved 
were considered. to be of- much . public 
importance from a social, religious and moral. ` 
point of view......Throughout the conduct 
of the case, C. P. showed his judiciousness 
and admirable clarity of mind. Не was: 
never prolix or verbose, as Justice Bakewell 
said, Mrs. Besant’s written statements and 
addresses were. ‘His concluding address was 
free from rancour or vituperation such. às 
others, perhaps, would have been guilty..of.' 
Yet, it displayed his forensic ability, his gifts 
of mild irony and sarcasm. : For example, 
referring to the ‘initiation’ of Krishnamurti, 
he asked, ‘After all what was that initiation. 
The Court could deal only with physical’ 
phenomena. How can secular. Courts take 
cognizance of an astral voyage to Tibet, during 
which the soul was in one place and the body 


ing the case in & way that deprived it of 
features which might 
intolerable, for unfailing delicacy, and for 
constantly remembering that his opponent 
was а woman, to whom the subject-matter of 
that suit was necessarily supremely distaste- 
ful: His pleading was none the less able 
and brilliant for the avoidance of any coarse 
phrase, and, while he did even more than 
his duty to his client, he never" descended 
into the licence which a counsel of а lower 
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type would have employed. It is: well that 
at the close of a case so bitterly contested 
one is able to salute one’s opponent with 
raised rapier, as chivalry demands. Bute 
would rather have Mr.,C. P. Ramaswami 
Aiyar on my side than against me. I have 
not seen his equal, so far, in the High Court, 
for readiness of answer. and clever present- 
ment of a case, making much of its strong 
points and covering its weak ones; he also 
knows what he wants and the way of obtain- 
ing it. It is not wonderful that he is over- 
whelmed with cases. In addition to his legal 
work, he is constantly engaged in making 
himself useful to good public causes and his 
name is ever seen in connection with these. 
India will have-a fine public worker in him, 
if he fulfils the promise of the-present”...... 
The next case which called for his .legal 
knowledge and ability was the one in which 
he appeared for the. workers against the 


B. & C. Mills in a Labour dispute - which. 


The management 
had briefed Mr. S. Duraiswami Ayyar and 
Mr. B. P. Wadia, the leader of Labour, 
secured the services of C.,;P. ` 


Next I come to an event which is to the 
singular glory of Dr. C. P. Ramaswami 
Aiyar as a. Member of the Bar. This is 
what Mr. V. C. Gopalaratnam has to say, 
about it: : 


“His magnificent endowment of Ез. 35,000 
for the support of incapacitated and: indigent 


members of the Bar'still shines as a’ lone. 


man’s sympathy, 
behind. 


instance of" the successful 
for those whom he had left far 


Though several other members of his Bar had 


made far larger income than he not one of 
them had ‘thought of making such a generous 
benefaction,. either. before or even after he 
did so........ It is all the more creditable 
that one who had never known want or 
failure at any time іп his life, to whom 
success came to-crown with every effort as 
a matter of course, without his having to 
struggle for it, should have found the time 
and inclination to think of the unfortunate and 
helpless members of his profession and 
contribute to their welfare. 


Here are two of the anecdotes, connected with 
the Law from Mr. Chidambaram's (Dr. C. P... 


_ want of time... 
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R,’s Secretary) book on-his master entitled 
With Profound Respects’. “It gives about 170 
anecdotes connected with the life of Dr. C. P. 
Ramaswami Aiyar, Mr. Chidambaram’ had 
the singular distinction of having served his 
master for a record period of over 55 years. 


“While Dr. Besant was ` arguing the 
famous case, she referred to a certain sec- 
tion in the Guardian and Wards Асі. 
Master interrupted her when she had com-. 
pleted the sentence and said ‘My Lord, I 
very rarely but in when the other side is argu- 
ing but now, I have to correct a mistake. I 
am surprised that the defendant, instructed 
and advised as she is, by an eminent retired 
Chiéf Justice of this Court (pointing to Sir 
S. Subramania Aiyar, sitting by the side of: 
Dr. Besant) should have referred to а section,: 
which .has since been amended. The 
amended section has no relevance to the point: 
that my learned friend is putting forward", 
Dr. Besant handsomely accepted, the correc- 
tion.’ After the Court rose, Dr. Subramania 
Iyer called Master to his side and told him, 
"Ramaswami Aiyar (this was the way in 
which he addressed Master), I am very 
sorry, I ought to have brought my knowledge: 
of law up to date.... к i 


Master's practice at the Bar reached its 
zenits during his Advocate-Generalship 
He had; tọ decline many engagements for. 
In those days, there was a 


rule that, Attorneys and Solicitors could 


- engage · for conducting cases in Courts only 
‘Barristers and/not Vakils, as Advocates of 


today were then styled. Master's reputation, 


‘as a lawyer rose so high that all the -Attor- 


neys in а joint Memorandum requested the 
Chief Justice to enrol him as а special case 
as an Advocate and the special enrolment was 
made. In spite of Master raising his day: 
fee, the. Attorneys and Solicitors vied with, 
each other in briefing Master. Money lite- 
rally poured in." : is 


I hope these few extracts are enough to show 
the indelible mark the late Dr. C. P. Rama- 
Swami  Aiyar has left on our profession, 
carving out a special niche for himself in the 
Hall of Fame. He was an inspiring object 
lesson in what ability, intelligence and indus- 
fry combined with bonhomie and joie de 


` and 


II] 
And what a man! 
“The elements 


So mix’d in him, that Nature might stand up 
and say to all the world, This is a man”. 


He flashed across the legal firmament in 
Madras like a’ brilliant meteor with an almost 
ethereal effulgence; a prime favourite of the 
Gods and successive generations of judges 
litigants. His brilliant .success at 
the Bar after a hectic period of office in the 
administration of his province was but one 
of the several dramatic episodes in his long, 
varied and eventful life. His great devo- 
tion to his revered father, his loyalty and 
attachment to some friends of his early days 
are touching qualities in him. We who have 
known him and been privilegéd to work with 
‘him at the Bar are proud to have enjoyed 
his patronage, his friendship and his princely 
hospitality. He has contributed munificently 
to several charities and education and social 
institutions. 


vivre can do for a man. 
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He was a Dhira, a man of action. Courage 
and loyalty were his watch—words, a Captain 


• insisting on sinking with his ship. He knew 


the art of living, the joy of giving and 
noblest of all, the greated joy of forgiving. 
He was a great gentleman, a flower of Indian 
culture, an integrated personality, with a 
sense of humour, with malice towards none 
and charity towards all. 


If certain persons can be said to have been 
born with silver spoons in their mouths, if 
can truly be said of C. P. that he was 
born with a golden spoon in his mouth, and, 
what is more, that he continued to have it 
still in his mouth, all his eighty-seven years. 
He remained an earnest student all through 
m a gifted and gracious exponent of the 
art, technique and aesthetics of life, law and 
literature. 


a 
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IN THE HIGH.COURT OF JUDICA- 
TURE AT MADRAS. 


Present:—T. Ramaprasada' Rao, CJ. 
S. Krishnan ei Petitioner* 


M|s. Aruna: and Associates, `Майгав-4 
гыл сй: S Respondent. 


Partnership Act (IX of 1932), section 69. 
(2)—Suit for recovery of money—Suit filed. 


by unregistered firm—Sutt поп est in law— 
Amendment of plaint sought to convert suit 
as one by individual ‘proprietor om the dis- 


solution of the unregistered firm — Amend- ` 


ment impermissible. 


Messrs. Aruna and Associates, an unregis- 
tered firm filed.d'suit for recovery of money 
for work done as contractors. After the suit 


"was filed, an amendment of the plaint was. 


:sought for and allowed so as to convert the 
suit as one instituted by a person as the sole 
proprietor thereof. On revision to the- High 
‘Court by the defendant, i 


“Held: A suit filed by an unregistered partner- 


ship should even at the ‘threshold ‘be deemed 
to be an action non est in the eye of law 
‘because of, thé specific mandate under sec- 
tion 69 (2) of the Partnership Act. This 
‘compulsion, which is in the nature of a statu- 
tory mandate cannot be avoided in any man- 
ner. The mandate contained in' section 69 
(2) is so assertive that it says that no suit 
‘shall be brought in by an unregistered firm. 
‘Such being the prescription, it should be pre- 
sumed that such an action brought into Court 
Фу the unregistered partnership though know- 


"ng it was an unregistered firm as if it was 





* C.R:P. No. 2864 of 1977. _ , 
а 24th October, 1978. 


a partnership firm had to be ignored and had 
to be treated as non-existent. 
[Para. 6.] 


A person cannot approbate ‘and reprobate. 

When once he takes up a stand that it is a 
partnership firm he should stand by it. Once 
he takes the. position that it is.a dissolved 
firm, equally he should be prepared ‘to sub- 

stantiate it. But he cannot have a third way 
out of it by bringing in a person who'was а 
quondam partner of an unregistered firm аз` 


if he has become the proprietor thereof om 


This metamorphosis is not avai- 
[Para. 8.1 


dissolution. 
lable in law. 


Cases referred to:— 


` Md. Abdul Samad у. Madarsa Rowther, 
(1959) 1 M.L.J. 309: 72 L.W. 313: I.L. 


R. (1959) Mad. 802: A.I.R. 1959 Mad. 
440; Chunilal v. Ahmed Rowther, A.I.R. 
1960 Ker. 159. А 

Petition under section 115 of Act У of 1908 
praying the High Court to revise the order 


-of the City Civil Court, Madras in I. A. No. 
25543 of 1976 in O.S. No. 3472 of 1974. 


C. Harikrishnan, for Petitioner, | 
N . Srivatsamani, for Respondent. 


The: Court made the following 
Orver.—This Civil Revision Petition is 
against an order of the learned City .Civil 
Judge, who allowed an amendment of the 
plaint which amendment was under the follow- 
ing circumstances, as mentioned by the Court 
below: : sc 
*....It is stated in the affidavit that the .- 
' petitioner-plaintiff has filed the suit for 
recovery.of Rs. 24,711-30 due to him as 
charge for construction work carried on by 
‘him. It is also stated in the affidavit that 
„the plaintiff's firm was. & partnership and 
that the partnership was dissolved on 22nd 
February, 1972. After the dissolution 


ч 


the plaintiff was carrying on the business 
as the sole proprietor of the plaintiff firm. 
At the time of the institution of the suit 
this fact was not brought to the notice of 
the counsel. The firm -has been running 
by the plaintiff as the sole proprietor. 
Hence he prays that the plaint should be 
suitably amended and that the long cause 
title should - be permitted to be suitably 
amended.”  . | 


2: Messrs. Aruna ‘and Associates was 
originally a partnership firm. . It is said to 
have been dissolved on 22nd. February, 1972. 
In spite of such a dissolution having taken 
place and in spite of the fact that it is alleged 
that the petitioner who sought for an amend- 
ment in the lower Court professed that he 
became the sole proprietor of Messrs. Aruna 





«І. . Cause title. 


2. Paraone of the plaint 
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and Associates, the suit was instituted on 27th 
April, 1974 in the name of the firm Messrs. 
Aruna and Associates but describing the same 
as a partnership firm carrying on business as. 
Engineers and Contractors at Madras. 


3. The suit was resisted inter alia on the 
ground that the plaint partnership firm was an 
unregistered one and, therefore, no suit could! 
be filed by an unregistered firm in its owm 
name without the same being registered in a 
manner known to law under the Partnership 
Act. A specific issue was also raised on 28th 
August, 1974- whether the suit was maintaina- 
ble at all by an unregistered firm. Realising 
the impasse and difficulty in the matter, the 
plaintiff-respondent filed an application for am 
amendment in October, 1976. The amend- 
ment was sought for in the following terms: 





P. Balasubramanian, proprietor : M/s. Aruna & Associates: 
Plaintiff. л | | : i 


The plaintiff, P. Balasubramanian is.the son of R. -Panchapa~ 


kesan, Hindu, aged about 42 years, carrying on business as. 


- proprietor, 


Messrs. Aruna and Associates and is residing at 


. No. 163-V, Royapettah High Road, Madras-4. 


3. Verification ` 


`` e ^ I, P. Balasubramanian, 
7 about 42 years, proprietor of Mjs. Arung, and Associates do. 


son of R. Panchapakesan, Hindu, aged! 


и : : 5 * , "hereby declare that the facts stated above in paras 1 {о 8 are · 
-true and correct and sign this verification at Madras on this day 


of 1976. 





4. It is. seen, therefore, that, by seeking for 


an amendment of the plaint, Mr. P. Bala-. 


subramanian wanted to get himself on record 
as the proprietor. of M/s. Aruna and Asso- 
ciates. This action was resisted by the 
petitioner-defendant on the ground that no 
such amendment can be sought for or allowed 
under Order 6, rule 17, ‘Civil Procedure Code 
as it, will totally change the cause of action 
апа :аІѕо on the ground that the suit as origi- 
nally instituted was an incompetent one and 
such a suit which cannot be maintained can- 
not be sustained further by an amendment as 
asked for. The lower Court, however, accepted 


| ‚ the plaintiff’s contention that the amendment 


was possible and it allowed the application on 
costs. It is as against this, that the present 
Civil. Revision Petition has been filed. 


5. Mr. Harikrishnan, learned counsel for 
the defendant-petitioner, takes up the prelimi- 
nary objection that the application for amend- 
ment ought not to have been entertained at all 





since it is not in dispute that the original suit 
which was brought into the portals of the 


. Court was by a partnership which was not 


registered under the Partnership Act and that 
therefore, under section 69 (2) of the Partner- 
ship Act, the suit was not maintainable as the 
mandate therein is so clear and emphatic. The 
additional ground is that law ‘cannot be 
circumscribed by a bare allegation and the 
entire phase of the suit changed by stating 
that the present plaintiff who has to contest 
the matter and prosecute the suit is a person 
who is the proprietor of the quondam partner- 
ship firm after it was dissolved in 1972. 
Answering this, Mr. Srivastamani says that 
what is sought for by.the plaintiff, may be at 
a belated stage, need not be accepted at its: 
face value and that no prejudice would be 
caused to the plaintiff if the amendment is 
allowed subject to a privilege being granted’ 
to the defendant to challenge the plaintiff to- 
establish that there was a dissolution im 


1] 


February, 1972, and that it was only а mis- 
take which crept into the pleadings. © ~. - 


6. A suit filed by an unregistered partner- 
ship should even at the threshold be deemed 
to be an action non est in the eye of law 
because of the specific mandate under bec- 
tion 69. (2). of the Partnership Act, sec- 
tion 69 (2) reads: a 


“No suit to enforce a right arising from а 


contract shall-be instituted in any Court by 
or on behalf of a firm against any third 
party unless the firm is registered and the 
persons suing are or have been shown in 
the “Register of Firms as partners in the 
firm’, - Е 
This compulsion, which is in the nature of 
Statutory mandate cannot be avoided in any 
manner. Messrs. Aruna and Associates come 
to this Court alleging that it was a partnership 
firm of engineers and. contractors.. ~ Later, 
they had tó confess that it was an unregistered 
firm. Therefore, the suit which they brought 
into Cotirt was one which was directly viola- 
tive of the mandate under section 69 (2)- of 
the Partnership Act. The mandate contain- 
ed in section 69 (2) is so assertive that .it 
says that no suit shall be brought in by an 
- [unregistered firm. Such being the prescrip- 
tion, it should be presumed that such an action 
brought into Court by Messrs. Aruna and 
Associates though knowing it was an unregis- 
tered firm as if is a partnership firm has to 
‘|be ignored and has to bé treated as non- 
"Jexistent. 


7. The learned counsel for the respondent, 
however, relied upon a decision of our Court 
in Md. Abdul Samad v. Madarsa Rowther, 
‘the ratio in which says that a dissolved firm 
can bring in a suit in the name of the quon- 
dam firm or a partner of the dissolved firm 


can possibly bring up such an action. ^ ` 


8. The question though in the first instance 
appeared to be so simple as one governed by 
the principle in the above decision yet, in view 
of the pleadings the above decision does not 
apply to the facts of this case. Та this case, 
it was asserted in the plaint that there was a 
partnership which was proved to be an unregis- 
‘tered partnership, and appeared to be one. 


І. (1959) 1 M;L.T. 309: 72 L,W. 313: LL.R. (1959) 
Mad. 802: A.LR.1959 Mad. 440. — 


+ 
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In view of section 69 (2) such a suit filed by 
an unregistered partnership is no suit at all 
in the eye of law and hence I characterised ` 
it as a non est action. But in the case decid- 
ed by Subrahmanyan, J., in the above case, 
it was brought out that a dissolved firm after. 
dissolution filed a suit in its own name and 
contended that any such attitude is not 
irreconcilable with the mandate in section 6% 
(2) and that notwithstanding the directive in 
section 69 (2), the dissolved frm can bring 
an action in its own name. But tlie position. 
is entirely different in the instant case. 
Though the dissolution is said to have hap- 
pened in February, 1972, there was not a. 
whisper about it in the pleadings. ` On the 
other hand, it was stated on verification that 
Messrs, Aruna and Associates was a partner- 
ship firm which later turned out to be an: 
unregistered firm. On an objection taken Ьу. 
the defendant in 1974, the application for 
amendment . was filed in 1975 wherein am 
allegation is made that the abcve partnership- 
firm was dissolved in 1972. Such a belated’ 
attempt ought noi to be encouraged. Even: 
otherwise, if the amendment was in line with: 
the ratio of the decision in Md. Abdul Samad v. 
Madarsa Rowther', and if the amendment by 
the plaintiff was to the effect that they wanted 
to allege that though the suit was instituted’ 
in the firm's name which was a dissolved firm: 
and а suit by the dissolved firm being main- 
tainable as рег the decision as above, the 
amendment might be"allowed. :But what was 
attempted by the petitioner who' sought for, < 
an amendment was that he wanted to just come. 
on record as the proprietor of the firm .and 
not as a person who took over the assets of a 


dissolved partnership. Matters might have 


been different if such was the attempt. For, 
the proposition that a suit which was original- 
ly ushered: into the Court-by: an unregistered 


` partnership cannot be converted into a suit as 


if it was ‘instituted by a person as proprietor 


thereof and is incompetent is the ratio in the 


decisión іп Chunilal у. Ahmed Rowther*. 
The essential principle behind such ` actions 


‘and decisions is obvious. A person cannot 


approbate and reprobate. ‘When once he takes P 
up &,stand that it is а partn2tship firm, he: 





1. (1959) 1 M.L.]. 309: 72 L.W. 313: LER. (1959) - 
Mad. 802. | 
2. ALR. 1960 Ker. 159. - 
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should’ stand by.it. Once:he takes "up. the 
. position that it is a dissolved firm,- equally he 
should be prepared to substantiate it. Bui 
he cannot have a third way out of.it by 
ringing in a person who was:& "quondam 
partner of the unregistered firm as if he has 
ecome the proprietor thereto on. dissolution. 
This metamorphosis is not available in law. 
e Court below did not recognise this mate- 
tial change in-thé pleadings if the amendment 
was to be allowed. In this sense, therefore, 
the order is in excess of the jurisdiction of 
the Court below besides suffering from a mate- 
tial irregularity.: The Civil Revision Peti- 
tion is, therefore, allówed. .No costs. 


S.J. Petiton allowed . 









iN THE HIGH COURT, OF. JUDICA- 
‘TURE AT MADRAS. 


PRESENT 5. е Nataraj jan, J : 
G. Jagadesh Chandran 


v. 


'"Petitioner* 


‘The State of Tamil Nadu. represented by 
the Secretary to Government, Revenue 
Department, Madras and: others " 

^ Respondents. 


Tamil Nadu Urban Land: Tax Act (XII of 
1966) — Assessment: to tax and appeal —Value 


of urban land—Sale deeds produced by peti- 


„ tioner rejected. assessing and appellate authori- 
Hes Appellate order quashed. 


In proceedings before the Urban Land Tax 
‘Officer the assessee Һай -produced five | sale 
deeds cited by him for fixation of the market 


value, of “the lands concerned. The officer | 


rejected the documents without giving proper 
reasons, and the Appellate Authority did not 
even advert to them. On а petition to.quash 
the order of the appellate. authority, 


Held: Though the к respondent 
(assessing authority) had considered the docu- 
ments filed by the petitioner, he had not given 
reasons for rejecting all the documehts. As 
far as the third respondent (appellate autho- 
rity) was considered, there was no reference 
about the genuineness of the sale deeds pro- 


* W.P. No. 4546 of 1976. 


E 11 September, 1978. 


duced by the petitioner or about the correct- 
ness of the sale prices mentioned. therein. 

Applying the ratio laid down in M|s. Southern 
Roadways Lid. v. Assistant Commissioner, 
Urban Land Tax, (1978) 1 M.LJ. 115: 92 
L.W. 8, it followed that the order of the third 
respondent could not be. considered as one 
passed properly by the Tribunal in ‘exercise 
of its statutory powers as an appellate body. 

Therefore, the огӣег-о# the third respondent 
would stand quashed: [Paras. 5 and 6.7 


Case referred to:— 


М |ѕ. Southern Roadways Lid. v. Assistant 
Commissioner Urban ‘Land Tax, (1978) 1 
M.L. J. 115: 92 L. W. 8. 


Petition aa Article 226 ot. the Constit: 


‘tion praying the High. Court to issue. a writ 


of certioreri calling for records in 37 to 
39-B 17|W. 1 A.P.M. etc., on the file of 
the Assistant Commissioner, Urban Land Tax, 
Coimbatore, etc., апа quash the. Sene. 


K. Venkatatationi and А. idc ior Peti- 


tioner. 


C. Chinnaswami, 
for Respondents.. 


for 


The Court made the following 


OnpER.— This writ petition relates to assess- 


ment proceedings against the petitioner under - 


the provisions of the Urban Land Tax Act. 


2. The second respondent 
of the Urban properties of the petitioner at 
Rs. 31,200 per ground for the land comprised 


in T.S.-Nos. 1015 and 1016 and at Rs. 27,500 : 


per groünd for the land situate in T. S. No. 
1017 of Ward I, Block 17, Coimbatore e 


'.Coimbatore taluk. Yet another item, t.e. 


the land comprised in T:S. No. 59613 in 


Ward II, Block 25, of the same village was’ 
‘valued at Rs. 


12,000 per ground. · The peti- 
tioner appealed to the third respondent, which 


is the Statutory Appellate Authority, against . 


the order of assessment. : The third respon- 
dent allowed the appeal in part and fixed the 
market value for-T.S. Nos. 1015 and 1016 
at Rs. 26,500 per ground, for T.S. No. 1017 
at Rs. 20,500 per ground and for T.S. No. 
596|3 at Rs.9,600 per ground. 


[1979. 


co Pleader, . 


pe 


fixed the value - 


— 


* 


ш 


3. The petitioner seeks quashing of the 
orders of the respondents on the ground that 
the second respondent has not given valid 
reasons for rejecting the sale deeds cited by, 
him for fixation of the market value of the 
lands and the third respondent has not at all 
considered or even adverted to the documents 
filed by him. AY 


4. The petitioner. -had produced the five 
sale deeds before the second respondent in 
support of his contention.that the sale prices 
recited in them represented the correct mar- 
ket value of urban property in the areas where 
his lands are situate and, therefore, the pro- 
perties should be assessed on the basis of thé 
figures contained in those sale deeds. The 
second respondent rejected the documents and 
has given, reasons ‘for rejecting some docu- 
ments alone. With reference to the other 
documents,, he has merely stated that they. 
were considered in other casesgand -held un- 
acceptable, and, therefore, he was eschewing 
those documents "from consideration in the 
petitioner’s case also. As far as the third 
respondent is concerned, it has not made any 
reference to the documents produced by the 
petitioner in support of his contentions. On 
account of these laches, the petitioner's coun- 
sel, Mr. Sivaji, argues that the two statutory 
authorities, viz., the second and thirc res- 
pondents, have not discharged their sta:utory 
duties and quasi-judicial funciions properly 
and hence their orders have to be quashed. 
. In support of this contention, he relies upon 


Messrs. Southern Roadways Lid. v.. Asst. |. 


Commissioner, Urban Land Tart. Не also 
quotes two other unreported judgments in 
this behalf, viz:, Ramachandran v. Agricul- 


tural Income-tax Officer?, Raman v. Board оў. 


Revenue? and Shanmugham Pillai. State оў. 
Tamil Nadut. обы c.t 


(0 


5. On à consideration of the matter, Į find. 


the grievance of the petitioner to bé well- 
founded. Though the second respondent has 
considered the documents filed by the peti- 
tioner, he has not given reasons for rejecting 
all the Documents. For example, “ke has 

rejected Document No. 720 of 1971, and 





(1978) 1 M.L.J. 115: 92 L.W. 8, 
W.P. No. 3816 of 1976. 
W.P. No. 3817 of 1976. 

W.P. No. 4073 of 1976. 


Bom 
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Document No. 413 óf 1971 (items (ii) and 
(vi) in the list of. documents produced by:the 
petitioner as unworthy. of consideration as. 
they had already been rejected when consi- 
dering the:value to be fixed for the lands 
situated in Block 20 of Ward I. Admittedly, 
the petitioner was not a party to those assess- 
ment proceedings. Therefore, the petitioner 
could not know the grounds on which the two 
documents were rejected by the second res- 
pondent when . completitig the assessment . 
proceedings for the lands situate in Block 20 
of Ward I. As far as the third respondent 
is concerned, there is no reference about the 
genuineness of the sale deeds produced byt 
the petitioner or about the correctness of the} 
sale prices mentioned therein. In such cir- 
cumstances, the ratio laid down in M[s. 
Southern Roadways Lid. v. Asst. Commis- 
sioner, Urban Land Tast, will clearly be 
attracted to Ње petitioner’s case. In the 
above said case, Ramanujam, J. has held as 
follows:  - S i ` 


r 


“The Assessing Authority being a statutory 
body cannot arbitrarily, without any rea- 
son reject the sale deeds of lands which are 
admittedly situate in and around the loca- 
lity, where the lends-in question are situate. 
If the- Assessing Authority ignores certain 
sale deeds merely on the ground that they 
do not represent the correct market price, 
it gives an impression. that since the price 
referred to in the'sale deeds does not suit 
his valuation, he is ignoring them., That is 
not the.proper approach.to be made. Each 
one of the documents has to be considered 
to find out whether the sale deed can be 
faken as the proper basis for ascertaining 
.the miarket value of the disputed land. If 
athe. statutory Appellate Authority fails to. 
‘consider а ‘relevant material placed before 
it, the disposal of the appeal cannot be said’ 
- be proper or judicial. Since the .Tribu- 
' nal has failed fo consider the relevant docu- 
. ments filéd and referred to by the petitioner 
both before the assessing officer and before 
the Tribunal, the appellate order cannot be 
legally sustained." : i 


6. Applying the ratio stated above, it fol | 
lows that the order of the third respondent 





1. (1978) 1 M.LJ. 115: 92 L.W. 8. 
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cannot be considered as one passed properly 
jby the Tribunal in exercise of its statutory 
{powers as an appellate body. Therefore, the 
order of the third respondent will. stand, 
‘quashed and the matter, will be remitted to 
the third respondent for. fresh disposal of the 
appeal in the light of the directions contained 
in this judgment. -There will be no order as 
to costs. 6 : 


S.J. Pernan allowed . 


IN THE HIGH. COURT OF'JUDICA- 
TURE AT MADRAS. 


PRESENT :—S. Mohan, J. 


Employees State Insurance Corporation, 
represented by its "Regional Director, 


Madras Appellant* 
v. | ` 
Bharat Pulverising Mills (Р.) Ltd., 


represented by the Manager, C. L. Patak 
eo Be Respondent. 


Employees’ ‘State Insurance Act (XXXIV of 
1948), section 2 (9) (и) (13),- (22)— 
Employers liability. for payments- іо contrac- 
tors regarding. work done through medium of 
another employer despite absence -of direct 
relationship as- master and servant between 
principal employer and workers—Attendance 
bonus, incentive payments and payments to 
casual workers held not “wages” —~ Payment 
to contract workers ‘held to be WAGES : 


. е А! 


The respondent-company filed a "petition 
before the Employees’ State Insurance’ Court 
for a declaration that the payments like atten- 
dance bonus, incentive payments, payment to 
contractors for contract work done and casual 
payments are not wages within section 2 (22) 
of the Employees’ State Insurance Act, 1948. 

The Court held that these payments. are not 
wages and therefore, there was no liability 
on the part of the respondent to make the 
contribution as demanded. On appeal -by the 
Employees’ State Insurance Corporation to 
the High Court, 





* A.A.O. No. 534 of 1976. 17th October, 1978. 


Held: As regards the, three categories, viz., 

attendance bonus,’ incentive payments and. 
payments to casual workers, there was no 
difficulty in accepting the judgment of the 
Court below. [Para. 4.] 
However, the payment to contract workers 
stood on.an entirely different footing on ‘a. 
careful reading of section 2 (9) (ii) and (13), 
it ‘was clear that notwithstanding the fact 
that the workers work through the medium 
of another employer and notwithstanding the 
further fact that there was no direct relation-- 
ship between the principal émployer and the 
ultimate ‘workers as master and servant, the 
Act takes in these workers employed ‘through 
the medium of. some other employer, though 
not by the principal employer. Otherwise, i 
the provisions of the Act would easily be- 
defeated by the principal employer by enlist- 
ing workers through the medium of contrac- 
tors. From «his point of view, the High’ 
Court could not agree with the fisding of the 
lower Court in this regard. [Para. 6.] 


Appeal against the order of the Employees’ 
State Insurance Court (City Civil Court), 
Madras in E.I.O.P. No. 13 of 1974. 


S. M. Ali Mohamed, for Appellant.’ 


Р.У. Marthandam and P. кыш бог 
Respondent. 


The Court delivered the following 


Јорсмемт:—Тһіѕ Civil Miscellaneous: Appeal 


-raises an interesting question as to the lia- 


bility of the respondent in the Civil Miscella- 
neous Appeal, viz., “the Bharat Pulverising 
Mills (P.) Ltd., "No. 1074; T. H. Road, 

Madras-19, to make necessary” ` contribution’ 
under the Employees’ State Insurance Act, 
1948 (hereinafter referred to as the Act). 

By letter, dated 19th March, 1974, the appel- 
lant called upon the respondent. to make the 
contributions under the Act in respect of. 
attendance bonus, incentive payments, pay- 
ments to contractors and. certain allowances, 
and petty cash payments of a casual nature? 

The respondent objected to the demand. 

Thereafter, the Revenue Recovery Act was* 
set іп “motion, and the contributions due on 
the above accounts were sought to be reco- 
vered. This necessitated the respondent to 
file a petition under section 75 (1) of the Act, 
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for a declaration, that the payments like atten- 
dance bonus, incentive payments, payment 
to contractors for contract work done and 


casual payments are not wages within section 


2 (22) of the Act and for a declaration that 
the respondent is not liable to pay contribution 
as demanded. The matter came up before 
the learned First Additional Judge, constitu- 
ting the Employees’ State Insurance Court, 
Madras, under section 74 of the Act. The 
Court held that these payments are not wages, 
and therefore, there was no liability on the 
part of the respondent to make the contribu- 
tion as demanded. It is against this the Em- 
ployees’ State Insurance Corporation has pre- 
ferred the appeal. 


2. Mr. S. M. Ali Mohamed states that 
the judgment of- the Court below is liable to 
Þe set aside. - According ta him, all these 
four categories of payments would fall within 
the definition of “wages” and, consequently 
the Act is attracted. In any event, accord- 
ing to the learned counsel, having regard to 
the comprehensive definition of the word 
“employer’ as laid down in section 2 (9) (ii) 
read with section 2 (13) of the Act, albeit 
the fact that these contract workers are em- 
ployed through the medium of another em- 
ployer, the liability to contribute by the res- 
pondent cannot be avoided. The Court be- 
low erred in holding that because of the 
-medium of employment through the contractor 
' there is no relationship of master and servant, 
and consequently, there is no liability to 
contribute. | | 


3. Mr. P. V. Marthandam, learned zounsel 
for the respondent, in ‘supporting the judg- 
ment of the Court below, states that attend- 
ance bonus, incentive payments and payments 
made to casual workers do not form part of 
section 2 (22), and, therefore, they are not 
wages since the terms of the contract of em- 
-ployment neither expressly nor impliedly con- 
template such payments. As regards the con- 
tract workers his submission is that because 
the employment is through’ the immediate 
employer and there being no privity of con- 
tract between the principal employer and the 
ultimate workers, the judgment can be ‘sus- 
tained. ~ ` a 

ү. ` Ав regards the three'categories, viz., 
асаана bonus, incentive payments and 
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payments to casual workers, I see no diffi- 
culty in accepting the judgment of the Court 
below. б 


5.. Section 2 (22) of the Act defines ‘wages’ 
thus— ž ` pino 
“ ‘Wages’ means all. remuneration paid or 
payable in cash to an.employee, if the terms 
of the contract of employment! express or 
implied, were fulfilled and includes any pay- 
ment to ап, employee in respect of any, 
period of authorised leave, lockout, strike 
which is not illegal or lay off and other 
additional remuneration,. if any, paid at 
intervals not exceeding two months, but does 
not include—(a) any contribution paid by 
the employer or to any pension, fund or 
provident fund, or. under this Act; (b) any 
travelling allowance or the value of any 
travelling concession; (c) any sum paid to 
the person employed to defray special ex- 
penses entailed on him by the nature of 
his employment; or (d) any gratuity paya- 
ble on discharge.” | 


The terms of the contract of employment . 
neither expressly nor impliedly require these 
payments. In other: words, they are’ not 
comprehended within those terms of employ- 
mènt. | However, the paymerit to contract 
workers stands on an entirely’ different foot- 
ing. In this case, the admittéd facts are that 
the workers are employed through an inter- 
mediary. It is for this specific purpose, sec- 
tion 2 (9) (i) provides thus: ` ` 
“(9) ‘employee’ means-any person employ- 
ed for wages in or in connection with the 
work of a factory or establishment to which 
this Act applies and .......... (i) who is 
employed by or through an immediate 
employer on the premises of the factory or 
establishment cr under the supervision of 
the principal employer or his agent on work 
which is ordinarily part of the work of the 
factory or establishment or which is prelimi- 
nary, to the work carried on in or incidental 
to the purpose of the factory or establish- 
ment; і and includes апу person 
employed for wages on any work connected , 
with the administration of the factory ог 
establishment or any part, department or 
brarich thereof ог with the purchase of 
materials for, or the distribution or sole of 


8 a 


‘the products of, the factory or- establish- 
‚ ment; but does not include—(a) any 
member of the Indian Naval, Military or 
Air Forces; or (b) any person so employed, 
(whose wages excluding remuneration for 
overtime work) exceed one thousand 
rupees а month”. i 


In this - connection, it is ` also- necessary to 
advert.to section 2 (13) nE the Act, which 
runs as under:— 


+66 €. 


immediate employer’ in relation to emplo- 
yees employed Бу or through him, means a 
person who has undertaken the execution, on 


the premises of a factory or an establish- 


ment to which this Act applies or under the 
supervision of the principal employer or his 
agent, of the -whole or any part of any 
work which is ordinarily part of the work 
. Of. the factory or establishment. of the 
_ principal employer or. is pfelirinary. to the 
. Work carried on in, or incidental to the 
. purpose of, any such factory or establish- 
. ment, and includes a person by-whom the 
' services of an employee who has entered 
info a contract of service with him are 
‘temporarily Лепі. or let on hire re to the 
principal employer" ; ў 


6. Опа careful’ reading of ‘the above ] provi- 
sions, it is clear that notwithstanding the fact 
lthat the workers work ‘through the medium 
of another employer and notwithstanding the 
` (further fact that there is no direct relationship 
between the ‘principal employer and the ulti- 
mate workers, as master and servant, the Act 
takes. in these workers employed through the 
medium of оше other employer though not 
by the. principal’ employer. Otherwise, the 
provisions of the Act would easily be defeated 
by the principal employer by enlisting the 
workers through the’ medium of contractors. 
From this point of . view, I am unable to agree 
with the finding of the lower Court in this 
regard. - Therefore, I hold that as far as the 
eontract workers are, concerned,.the -Act does 
apply.. But, it is a totally different matter as 
to how the benefits of the Act could be made 
applicable to these, workers and what. exactly 
„is the liability of the employer to contribute 
as far as the workers are concerned. These 
are matters which require to be agitated 
before the authority concerned, and I grant 
liberty to the respondent-to raise whatever 
objections are available to it in this regard. 
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7. Accordingly, this Civil Miscellaneous 
Appeal i is allowed in part; viz., in so far as it, 
relates to the contract workers, апа is dis- 
missed in other respects. There will be no 
order as to costs. ; 


677: EM Appeal partly 
: allowed .. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. . 


PRESENT :—/,, Sethuraman, J. 


Alamelu alias Chinnakannàmmal: and 


others ' Petitioners* - 
v. "NE 
Manickkammal Respondent 


(A) Tamil Nadu Court-fees and Suits Valua- 
tion Асі (XIV of 1955), section 40—A pplica- 
bility — Plaintiff alleging affixing of thumb 
tmpression on blank papers to be used for 
writing will—Document found to be a setile- 
ment—Objection to . registration —Document 
compulsorily registered—Suit by plaintiff for 
declaration of title to the- properties and for 
injunction. 


(B) Suit valued at Rs. 1,300 and ЕЕ 
due thereon paid court-fee paid «елет 
proper. E: 


Held, that having: ‘regard to 778 way? im 


which the suit had come to: be filed in the - 


present case, it was clear that the plaintiff 
did not admit at any- time that the document 
was executed ‘by her or that she was a party 
to the document. 
forged one. . Forged documents: would not 
confer .title on any: person and it would be 
unnecessary to get such a document set aside 
in order to succeed in the prayer for declara- 
tion. The payment of .court-fee is to : be 
adjudged.on the plaint. allegations. Whether 
the allegation of forgery is correct or not will 
have to be gone into in the suit. The suit 
was properly valued. ` s Tone 7.1 


E 


Cases "referred to: —` 


М. Ct. Muthiah у. The Defi C allestr of 
Estate Duty (1964) 1 M.L:J. 278; Desari 
Nagabhushanam у. Кил - Venbatap- 


* CR.P. No. 1192 of 1976. 12th December, 1978 


Her case was that it was a . 


LI 


ш]. | 
Фаууа, (1935) 68 M.L.J. 95: I.L.R. 58 
Mad. 448: 41 L.W. 90: A.I.R. 1935 Mad. 
203. : E» 


praying the High. Court to revise the order 
of the Court/of the District Munsif, Krishna- 
giri, dated 8th April, 1976 :апі made in 
O.S. No. 221 of 1974. f , 2 


V. Krishnan, for Petitioner. wx 
T. R. Rajagopalan, for Respondent. ' 
The Court made the following. 


OmpER.— his Civil Revision Petition has 
been filed. against the order of the learned 
District Munsif of Krishnagiri in O.S. 
No. 221 of 1974 dated 8th April, 1976. . The 
plaintiff is the sister of the first defendant.. 
'The second defendant is the husband of the 
first defendant and the third defendant is the 
brother of the second defendant. 
property belonged to the plaintiff and it was 
in the occpation of & nephew of her father- 
in-law. According to her, she could not reco- 
ver possession inspite of her obtaining а 
decree.’ It was-stated that the first defendant 
suggested to her to make appropriate ` ргомуї:` 
sion in his favour in respect of the suit pro- 
perties so that his sons would get possession 
of the properties at least after her lifetime.. 
‘The plaintiff agreed to this arrangement and 
she claimed that she affixed her thumb impres- 
sion on certain blank’ papers on the basis that 
the said blank papers would be used for writ- 
ing a will in the manner contemplated by the 
parties. "However, when the document. came 
to be presented for registration in the Sub- 
Registrar's Office, she came to know that the 
first defendant had written a settlement 
instead of a will and therefore she refused to 
register the said document.: The: document 
was subsequently compulsorily registered and 
therefore she came forward with the present 
suit for declaration of her title .апа for 
permanent injunction restraining the defen- 
dants. from interfering with the plaintiff’s 
possession and enjoyment of the suit proper- 
fies. Objection was taken to the Court-fee 
paid. The suit was valued at Rs. 1,300 and 
the Court-fee due thereon was accordingly 
paid. Objection was raised to the payment of 
Court-fee in the said manner on the ground 
that the document itself would show that the 
ML jJ—2 : 
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. District Munsif that 


The suit ` 


(Sethuraman, F.) Ф 
market value of the property was Rs. 20,000- 
that the suit should have been valued at that 


-figure and that the District Munsif’s Court 
Petition under section 115 of Act. V of 1908 ;: 


would have no jurisdiction to try the suit. 
Parties consented to the issues regarding 
Court-fee and maintainability -of the ‘suit 
béing ` tried as preliminary issies and the 
learned District: Munsif held after hearing: 
the parties that since the plaintiff pleaded 
forgery of the document, it should be cons- 
trued that she was not a party to the docu- 
ment and that she need not get it set aside. 
He therefore held that the Court-zee paid was: 
proper and that he had jurisdicticn to try the: 
suit. , . : 


2. tis against this judgment of the learned. 
the. present revision 
petition had been filed.'' The learned ‘counsel’ 
for.the defendants-petitioners submitted that 
this is a casé which would. come within the 
scope of section 40 of Tamil Nadu Court-fees 
and Suits Valuation Act and that accordingly 
the Court-fee paid would not 5e proper. 
The learned counsel for the respondent plain- 
tiff submitted that this is a case where the 


document was a forged one and did not ‘and’ 


could not pass any title to the properties’ and’ 
that it need’ not be set aside. The 'conten- 


tion urged’ was that, ѕеайоп 40. of the Court- 
fees Act did not apply to the present case. 


3. ' Section 40 so far as it is material runs: 
as follows: "a | 


“In a suit for carcellation of a decree for 
money or other’ property having a money 

' value. or other dc¢ument whica purports 
or operates to create, declare, assign, limit 
or extinguish, whether in present or im 
future any right, title or interest in money, 
moveable ог immoveable property, fee shall 
be computed on the value of the subject- 
matter of the suit and such value shall: be 
deemed to be if the whole decree or other 
document is sought to be cancelled, the 
amount or value of the property for whick 
the decree was passed or other document: 
was executed”. . | 


"The question that arises for consideration is 


whether this is a case where the suit is for 
cancellation: of a document which purports or 
operates to create any right. or title in im- 
movable property. A perusal of the plead- 
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ings would show that it is not a suit for setting 
aside the particular document under considera- 
tion. However, the learned counsel for the 
petitioner submits that without getting rid of 
the documerit, the plaintiff would not be in à 
position to succeed and that therefore the 
suit should have been valued on the basis of 
section 40 of the Tamil Nadu Court- fees and 
Suits Valuation Act. 


4. I had occasion to consider a similar 
question, though on somewhat different facts 
in Кирриғата` Mudaliar v. State of Tamil 
Nadu by Collector of North Arcot*. In that 
case, the suit was as a sequel to sale by the 
‘Revenue authorities under the Revenue Reco- 
very .Act realisation of certain loans. The 
‘contention . was that the sale was null and 
void. The plaintiff, therefore, paid Court- 
fee under section 25 (d) of the Court-fees 
Act. The Court-fee examiner gave a check- 
slip pointing out that the proper provision 
under which the Court-fee should have been 
paid was section 10 (1). The trial Court 
held that.the plaintiff had to value the suit 
"under section 40 and seek also a prayer for 
cancellation of the revenue sale. My atten- 
` tion was then drawn to a few decisions, опе 
of which. was the one reported in M. Ct. 
Muthiah v. The Deputy Controller of Estate 
Duty, Southern Zone, Madras, which was 
cited in the present case also. After consider- 
ing this and other decisions, the view express- 
‘ed by me was that if the relief could not be 
granted: without the removal of the deed or 


decree to which the plaintiff was а party, 


then he mugt get the deed or decree set aside 
ог declared void and. that where the plaintiff 
was not a party to the document or decree 
it would not be possible for him to have it 
‘set aside in which case, Һе. could ignore it. 
Causes .where the ilegal character of the 
transaction was writ large on it as for 
‘example a.minor who had deliberately dealt 
"with the property as if he was a major, were 
‘considered to stand on a different footing. 
However, in that particular case, without 
getting the revenue sale cancelled, the plain- 
tiff could not have established his title to the 
property and therefore it was held that the 





1. Q.R.P. No. 1060 of 1978 dated 25th Angust, 1978. 
2. (1964) 1 M.L.J. 278. ` 


.5. The learned counsel for the 
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suit should have been valued in the manner 
contemplated by section 40 of: ic: Court-fees 
Act. 


respondent: 
sought to distinguish this decision by contend- 
ing that in the present case, the document 
itself could not have conveyed any title to 
the property, because, it was contended to 
be a forged one. In such a case, according . 
to the learned counsel, the decision in Dasari 
Nagabhushanam v. Kunameeni Venkatap- 
payya*, would apply. In that case, the 
plaintiff alleged. that a sale deed was forged 
by the defendant and.in spite of his objection 
the Registrar directed its registration and he 
therefore prayed that the instrument may be 
declared to be a forgery and the costs incur- 
red in the registration enquiry be refunded 
to him. The trial Court in that case took 
the view  thaf the suit, should have been 


valued ‘in accordance with section 7 (iv-A), 


of the Court-fees Act then in force. Under 
that provision, in a suit for cancellation of a 
decree for money or other property the suit 
would have to be valued on the basis of the 
value of the property for which the document 
was executed. The learned Judge held that 
in scuh a case the only relief, the plaintiff 
could ask for was for a declaration and the 
prayer for cancellation would be quite in- 
appropriate. At page 96, it was stated as 
follows: | 


“The question then really is, when & person 
alleges that a forged instrument has been 
brought into existence as if he were a party: 
to it, does the law cast upon him a duty 
- to have;it cancelled or set aside by suit? 
There are two statutory: provisions which 
show that a suit for declaration lies.. · 
(1) Section 39 of the Specific Relief Act, 
Illustration (b) to that section contains an 
express reference to forged instruments; 
and (2) Article’92 of the Limitation Act 
refers to Suits, “to declare the forgery of 
an instrument issued or registered". While 
the law thus entitled a person to sue to 
have the document adjudged a forgery, 
does it compel him or make it obligatory 
upon him to get it cancelled or set aside”. 


Pa 


1. (1935) 68 M.L.J. 95 : LL.R. 58 Mad. 448 : 41 





L.W. 90: A.E.R. 1935 Mad. 203. 
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6. After referring to thé authorities cited, 
the learnéd Judge came to the conclusion that 
the only relief that the plaintiff can ask for 
is that of declaration and that a prayer for. 
cancellation would be quite inappropriate. 


17. Having regard to the way in which. the 
ilsuit has come to be filed in the present case, 
iit is clear that the plaintiff- did not admit at 
fany time that the document was executed by 
ber or that she was a party to the docu- 
ment. Her сазе is that the document was а 
forged one. Forged documents would not 
‘confer title on any person and it would- be 
fynnecessary to get the document set aside in 
order to succeed in the prayer for declara- 
tion. The payment of Court-fee is to be 
tadjudged on the plaint allegations. Whether 
ithe allegation of forgery is correct or not 
will have to be gone into in the suit. Nothing 
in this judgment will be taken as concluding 
ilthat issue, In the circumstances of this case, 
I am satisfied that the suit was properly; 
valued and the civil revision petition is accord- 
“ingly dismissed. Мо order as to costs. 


R.S.. Petition 
dismissed. 


MRS. J. KASTHURI 2. SETH.GHANSHAMDAS V.D. 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. | ; 


PRESENT —М. M. Ismail, J. 


Mrs. J. Kasthuri and.othérs 


- Petitionars* 

v. 
Seth Ghanshamdas Vonsimal Deva Bank 
Respondent. 


Tamil Nadu nobii and Suits Valuation 
Act (XIV of 1955), sections 25 (d) and 40— 
Suit for declaration—Three documents styled 
as -hundies duly signed by plaintiffs given to 
defendant to accommodate the first defendant 
—Subsequent discovery by plaintiffs of collu- 
sion and conspiracy to mulct them with liabi- 
lity—Swit for a declaration that ihe hundies 
were invalid and inoperative— Proper. Court- 


fee payable. 


The petitioners, who were the plaintiffs in^ 
the suit, stated that one ‘G’ introduced one 

‘L of the first dezendant firm to them, that 

the said ‘L’ became an, intimate friend of . 
the second plaintiff, that the said ‘L’ represent- 
ed that he. would require hundies for the 
purpose of accommodation to enable him to 
discount with third parties and raise monies 
thereon for the purpose of his business, that 
the said ‘L’ also assured the plaintiffs that he 
would himself make the necessary arrange- 
ments for the honouring of the hundies - on 
the due dates and that no liability would be 
fastened upon the plaintiffs and that he had 
facilities .with the .second defendant for 
accommodation to the extent of Rs. 50,000. 

The plaintiffs further stated that to oblige 
the first defendant they gave three documents 
styled as hundies duly signed by them, that 
no dates or other particulars were mentioned 
in those documents except the signatures and 
addresses of each of the plaintiffs in each of 
the documents, that the suit documents were 
not supported by consideration at ай and that 
they were intended to accommodate the first! 
defendant. The plaintiffs alleged that the 
defendants had colluded and conspired together 
with the mala fide intention of mulcting liabi- 


e_—_—_— ey 
* C.R.P. No. 3654 ог 1976. llth january, 1979. 
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lity on the plaintiffs and threatened to take 


action against them in respect of the aforesaid. 


hundies, that the conduct of the defendants 
was thoroughly mala fide and fraudulent, and 


collusive, the plaintiffs were being cheated. 


by the defendants compelling them to part 
with large sums of money as though fall 


consideration was paid under. each of the- 


hundies ; and hence it had become necessary to 

institute: the suit “for a declaration that the 
three hundies were invalid and in-operative. 
On the question of Court-fee payable, 


Held: ‘For the purpose. of determining the 


Court-fee payable, it is the substance of the 
relief that a plaintiff prays for that has to be 
taken into-account and not the technical form 
of the prayer. -Otherwise,. mere astuteness' 
and ingenuity of the person drafting the plaint 
will have. the effect of not only camouflaging 


and disguising the real relief which a plain- 
tiff claims in a suif but also nullifying and 
defeating the provisions of law dealing with 
the payment of .Court-fee based on the nature 
of the relief litigants seek ina Court of law. - 


_[Para. 4.]. 


_ It is clear that the ‘plaintiffs in ће ‘present 
case having exectted the hundies, they will 
have to have those hundies «cancelled or set 
aside and for that purpose they will have to 


pay Court-fee under section 40 of the Tamil 


Nadu Court-fees: and’ Suits” Valuation “Act. 
Ey merely couching the prayer in the forin 


ofa declaratory relief, the’ plaintiffs cannot 


avoid ‘the reality of the situation, © namely, 
that they are challenging the hundies execut- 
ed by them юп the ground that they` were not 
supported by consideration and: they were 
obtained by misrepresentation or:fratd. > 
E 1 E р "[Para. 10.1 
Cases referred to:— __ Како E 
Mt. Zeb-ul-Nisa v.'Chaudhiri Din Moham- 
mad, A.I.R. 1941 Lah. 97 (F.B.) ; Sohin- 
dar Singh v. Shankar Das, А.К. 1936 Lah. 
166; Prithvi Raj v. D. 'C. Ralli, A.I.R. 
1945 Lah. 13; Vinayak Rao v. Mankunwar- 
bai, А.Т.К. 1943 Nag. 70; Shamsher Singh 
v. Rajindar Prashad, (1974) 1 S.C.J. 270: 


A.I.R. 1973 S.C. 2384; Faqir Chand v., 


Farnam Kaur, (1967) 2 S.C.J. 811: (1967) 
1S.C.R. 68: A. І. К. 1967 S. C. 727; 
Gopalakrishna Iyengar v. P. Srirengammal, 
(1964) 1 M.L.J. 278; R. Muthammal v. 


[197% 


Narmade, (1975) 2 M.L.J. 304: 88 L.W.- 
6/8: A.i.R. 1976 Mad..183; R. D. Soma— 
sundaram. Pillai v. S. Janaki Ammal, (1955). - 
1 M:L.J. 310. d 


„Petition under section 115 of’ Act V of 1908, 


praying the High Court to revise the Order- 
of the Court of the IV Assistant Judge, City 
Civil Court, Madras, dated 25th September, 
1976 and made in O.S. No. 4390 of 1973. 


T. P. Radhakrishnan, for Petitioners. 
Additional Government Pleader on behalf `of 


the State. . 5 
The’ Court made the following ... 


OrvER.—This is a petition to revise the order 
of the learned IV Assistant Judge, City Civil’ 
Court,, Madras, dated 25th September, 1976: 
directing the petitioner herein who were the 
plaintiffs in O.S. No. 4390 of 1973 to pay 


' court-fees under section 40 or the Tamil Nadu 


Court-fees Act, 1955 hereinafter referred to« 
as the Act. Тһе petitioners herein who: 
were the plaintiffs in the suit stated that one. 
Ghanshamdas Chaturbuj ` introduced опе 
B. E. Loungani of the first defendant firm 
to them, that the said Loungani became an 
intimate ‘friend of the second plaintiff (second ° 
petitioner herein), that the said  Loungani 
represented that he would require hundies for 
the purpose of accommodation їо enable him. 
to discount with third parties and raise monies 
thereon for the purpose of his business, that 
the said Loungani also assured the plaintiffs 
that he would himself make the necessary 
arrangements for the honouring of the hundies . 
on the due dates and that no liability would 
be fastened upon the plaintiffs and that he 
had facilities with the second defendant for : 
accommodation to the extent of Rs. 50,000. 
The plaintiffs further stated in the plaint that 
to oblige the first defendant they gave three 
documents. styled as hundies duly signed by 
them, that no dates or other particulars were 
mentioned in those documents stated to be 
hundies except the signatures and addresses | 
of each of the plaintiffs in each of the docu- 
ments, that the said documents were not 
supported by consideration, at all and that 
they were intended to accommodate the first 
defendant. However, according to the plain- 
tiffs, the defendants colluded and conspired 
together and with the mala fide intention of 
mulcting liability on the plaintiffs threatened 


ir] 


to take action against them in respect.of the 
aforesaid hundies, the conduct of the defen- 
dants was thoroughly mala fide and fraudu- 
lent and collusive; the plaintiffs wére being 
cheated by the defendants compelling them to 
part with large sums of money as though full 
"consideration was paid under each of the 
hundies; and hence it has become necessary 
‘to institute the suit for a declaration that the 
three hundies were invalid and inoperative. 
‘On the basis of these'averments the plaintiffs 
prayed for a decree:, . i 


(1) declaring that the three documents 
styled as hundies for Rs. 5,000 each falling 
due on 30th May, 1973, 2nd july, 1973 and 
2nd June, 1973 respectively in favour of 
the first defendant are invalid ‘inoperative 
and void; and E 


(2) for costs. 


2. Among other defences, one defence taken ` 


by the first defendant was that the court-fee 
should havd been paid under section 40 of 
the Act and that the plaintiffs could not haye 
valued the suit and paid the court-fee under 


А 


section 25 (d) of the Act. 


3. The learned IV Assistant Judge accepted 
the contention of the first defendant in this 
behalf and ‘held that the plaintiffs had to рау 
court-fee under section 40 of the Act and not 
under section 25 (d) of the Act and gave 
time to the plaintiffs to pay the court-fee 
under section 40 of the Act.. It is this order 


that is challenged in the present civil revision. 


petition. 


4. Section 25 of the Act deals with suits 
for declaration. After dealing with suits for 
declaration and for possession of the property 
in clause (a) and for declaration and conse- 
quential injunction with reference to immove- 
able property in clause (5) and for declara- 
tion in relation to the exclusive right to use, 


„sell, print or exhibit any mark, name, book, 


picture, design er other thing in clause (с), 
it provides in clause (d) follows :— 


"In.other cases, whether the subject-matter 
of the suit is capable of valuation or not, 
fee shall be computed on the amount at 
which the relief sought is valued in the 


. plaint or on rupees four hundred whichever ' 


is higher". 
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Section 40 of the Act deals with suits for 
cancellation ‘of decrees, еїс., and section 40 
(l) reads as follows;— , 


"In & suit for cancellation of a decree for 
money or other property having a money 
value, or other document which purports 
or operates to create, declare, assign, limit 
or extinguish, wkether in present or in 
future, any right, title or interest in money, 
movable’ or immovable property, fee shall 
be computed on tae value of the subject- 
matter of the suit, and such value shall be 
deemed to be, 


If the whole decree or other document is 
: sought to be cancelled; the amount or. value 

of the property for which the decree was 

passed or other document was executed; 


y 


If a part of the decree or other: document 
is sought to be cancelled, such: part of the 
amount or value-cf the property”. 


I have already .reierred to the averment 
contained in the plaint and the, prayer of the 
plaintiffs. It is true that the-prayer is in the . 
form of a declaration. — But the real question 
for consideration is, whether it is the form 
of the prayer that determines the court-fee 
payable or it is the substance of the relief 
which the plaintiff prays for that determines 
the ‘court-fee payable. There can be no 
doubt whatever that for the purpose of 
determining the court-fee payable, it is the 
substance of the relief that a plaintiff prays 
for that has to be taken into accoynt and not 
the technical’ form of the prayer: If it is 
to be otherwise, mere astuteness and ingenuity 


-of the person drafting the plaint will have the 


effect of not only camouflaging and disguising 
the real relief which a plaintiff claims in a 
suit but also nullifying and defeating the 
provisions of law dealing with the payment 
of court-fee based on the nature of the 
relief litigants seek in a Court of law. 


5. In Mt. Zeb-ul-Nisa and others v. 
Chaudhiri Din Mohammad: and others, the 
plaintiff had sued for a two-fold declaration 
(1) that the property described in the plaint 
was a wakf, and (š) that certain alienations 





1. A.LR. 1941 Lah. 97 (Е.В). 
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thereof by the mutawalli and his brother were 
null and void and were ineffectual against 
the waqf property. -It was held that tbe 
second part of the declaration was tantamount 
to the setting aside or cancellation of the 
alienations, and therefore, the relief claimed 
could not be treated as a purely declaratory one 
and inasmuch as it could not be said to 


follow directly from the.declaration sought ' 


for in the first part of the relief, the relief 
claimed im the case could be treated as a 
declaration with a corisequential relief. It 
was pointed out in that'case that in deciding 
whether a suit is purely ‘declaratory, the 
Substance and not merely the language or 
‘the form of the relief claimed should be 
considered; -The Court observed: .- 


D Ter 


“Tt seems to me that neither the answer 


to the question whether the plaintiff is or: 


is not'a party to the-decree or the deed 
sought.to be declared as null and:void, nor 
to the question whether the declaration 
"' sought does or does ‘not fall within the 
- ` purview of section 42,. Specific Relief Act, 
furriishes a. satisfactory or conclusive test 
Тог determining the court-fee ~ payable 
‘in a suit of this description. When the 
plaintiff is a party fo the decree or ‘deed, 
-the declaratory relief, if- granted, neces- 
sarily relieves the plaintiff of his obligations 
ипдег Ње decree or: Ње deed, and, hence 

' it seems to have béen held in such cases, 
"that the declaration involves a -consequen- 
tial relief." In cases where the plaintiff is 
not a party to the decree or the deed, the 


declaratory relief does not ordinarily include . 
"any such ‘consequential relief. But there 


are exceptional cases in which the plaintiff 
though not a ` рагу to the deed or the 
decree is never-the-less bound thereby. For 
“instance, when a sale or mortgage of joint 
family property is effected by a manager 
of a joint Hindu family, the alienation is 
binding on the othér' members of the 
family (even if they are not parties to it) 
“until and unless it is set aside. Similarly, 
.& decree passed against the manager will 
` be binding on the other members of the 
family. If therefore a coparcener sues for 


a declaration that such an alienation or : 


decree is null and void, the declaration 


must, I think, be held to include consequen- ~ 


ба] relief in the same way as' in those 


cases in which the plaintiff is himself a. 
party to the alienation or the ^ decree, 
which іѕ sought to be declared null and 
void. The case dealt with in Sohindar 
Singh v. Shankar Dast, seems to have been: 
of this description. The case of an aliena- 
поп by a mutawalli of waqf property 
would also’ appear to stand on a similar 


‘footing. In the case of waqf property, 
‚ it is only the trustee or the mutawalli who 


can alienate the property. ` If he makes an 
alienation it is binding on all: concerned, 
until and unless it is set aside. If there- 
fore a person sues to get such an aliena- 
tion declared null and void, he,can only 
do so by getting the deed invalidated. 
The relief claimed in stich -cases also may 
therefore be found to include a consequen- 
tial relief", 


In Prithvi Raj and another, тїййүз under 


guardianship of Mt. Tehl Kaur v. D. C. Ralli 
and others, it was held that in a suit by 
the son for a.declaration that the mortgage 
decree obtained against his father, was поў 
binding upon him, it is essential for the som 
to ask-for setting aside of the decree as a 
consequence of the declaration claimed and 
to pay ad valorem court-fee under section 7 
(iv) (c). It was also pointed out that a 
decree against the. father is a good decree 
against the son and unless the decree is set 
-aside it would remain executable against the 
son, and it was essential for the son to ask 
for setting aside the decree. In Vinayakrao 
у. Man&kunwarba??, it was: held that in a suit 
by the son fora declaration that decree 
against the father does not affect his interests 
in the family property, consequential relief 
is involved and ad valorem court-feé would 
be necessary. 


7. All these decisions were referred to and 
approved by the Supreme Court in Shamsher 
Singh v. Rajindar Prashad and others*. In 
` that case, on 13th July, 1962, the father 
executed a mortgage deed ih favour of the - 
appellant of a property of which he claimed 
"to be the sole owner for a sum of Rs. 16,000. 





A.I.R. 1936 Lab. 166. 
A.LR. 1945 Lab. 13. ' 

.A.LR. 1943 Nag. 70. . 

(1974) 1: S.C.J. 270: A.LR. 1973 S.C. 2384. 
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The mortgagee, the appellant, filed a-suit on 
the foot of this mortgage and obtained. a 
decree. When he tried to take out execu- 


tion proceedings for the sale of the- mort- ` 


gaged property, respondents 1 and 2 before 
the Supreme Court filed a suit for a declaration 
that the mortgage executed by their ‘father 
in favour of the appellant was‘ null and void 
and ineffectual as against them as the pro- 
perty was.a joint Hindu family property, 
and the mortgage had been effected without 
consideration and family necessity. On this 
plaint the plaintiffs paid a fixed court-fee of 
Rs. 19-50 and the value of the suit for 
purposes of jurisdiction was given as 
Rs. 16,000. A.-preliminary objection having 
been raised by the appellant that the suit was 
not properly valued for purposes of court-fees 
and jurisdiction, the Subordinate Judge tried 
it as a preliminary issue. He held that 
although the case is covered by sectión 7 (iv) 
(с) of the Court-fees Act, the proviso to 
that section applied and directed the plaintiffs 
to pay court-fee on the value of ‘Rs. 16,000 
which was the amount at which the plaintiffs 
valued the suit for the purpose of jurisdiction. 
The court-fee not having been paid Ше 
plaint was rejected.  Büt when the matter 
was taken up to the High Court, the High 
Court held that the plaintiffs were not at all 
bound by the mortgage in dispute or the decree 
and that therefore there was no consequential 
relief involved since neither the decree nor ‘the 
alienation bound the plaintiff in any manner. 
It was against that decision the matter was 


taken up to the Supreme: Court by the first ` 


defendant. The Supreme Court held:— 


“As regards the main question that arises 
for decision it appears to йз that while 
: the court-fee payable on a plaint is certain- 
ly to be decided on the basis of the 
‘allegations and the’ prayer in ће ` plaint 
and the question whether the · plaintiff's 
suit will have to fail:for failure to ask for 
consequential relief is of no, concern `ta 
the Court at that stage, the Court in decid- 
ing the question of court-fee should look 
. into the allegations in the plaint to see what 
is the substantive relief that is asked for. 
Mere astuteness in draftigg the plaint will 
not be allowed to stand in the way of the 
Court looking at the substance of the relief 


asked for. In this case the relief asked 


for is on the basis that the property in. 
dispute is a joint Hindu family property 
. and there was no legal necessity to execute . 
the mortgage. It is now well-settled that, 
" under Hindu Law if the manager of a 
joint family is the father and-the other 
members are the sons the father may by- 
incurring a debt so long as'it is not for 
an immoral purpose lay the joint family- 
estate open to be taken in execution. 
proceedings upon a decree fot the payment 
of the debt not only where it is an. 
unsecured debt and a simple money-decree: 
: for the debt but also to a mortgage debt 
which the father is personally liable to pay 
and to a decree for the recovery of the- 
mortgage debt by the sale of the property- 
even where the mortgage is not for legal 
necessity or for payment of antecedent debt: 
(Faqir Chand v. Harnam Kaur). 
Consequently when the plaintiffs sued for 
a declaration that the decree obtained by 
the appellant against their father was 
not.binding on them they were really asking 
either for setting aside the decree or for- 
the consequential relief of ‘injunction: 
restraining the decree-holder from execut-- 
ing the decree against the’ mortgaged. 
property as he was entitled to do". 


In this view, the Supreme Court set aside-' 


the decision of the High Court and restored: 
the order of the learned Subordinate Judge- 
and directed the plaintiffs to pay the court- 
fee on, the value of Rs. 16,000. ~ 


8. -A. Gopalakrishna Iyengar v? P. Srireng— 
ammal and another*, is, а decision of this. 
Court concerning section 40 of the Act. In 
that case, a suit was laid for recovery ОЁ 
possession of properties and for accounting. 
The properties .originally belonged to one: 
Krishna Iyengar. Не had a son Бу name- 
Ananthakrishna Iyengar, who, however, 
predeceased his father. The first defendant: 
in the suit was the widow of Ananthakrishna 
Iyengar and the plaintiff in the suit was their- 
only son. It was alleged that there was а: 
partition between the mother and the son in: 








— 


1. (1967) 2 5.0.7. 811: (1967) 1 8.0.8.68: ALR.. 


1967 S.C. 727. | ; 
2. (1964) 1 M.LJ. 278. 
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апа by which the mother got a life estate in 
respect, of the first schedule properties and 
' the second schedule house was purchased by 


the first defendant ‘from and out of the income ` 


of the properties and the cash assets in her 
hands. Оп a check-slip placed before: the 
Court below by the Court-feé Examiner, the 
learned Subordinate Judge took the view that 
the matter was governed by section 40 of the 
Act and called upon the plaintiff to. pay 
, additional court-fee in conformity with the 
said provision. .It was the correctness of 
that direction that was the subject-matter of 
consideration by this Court in that deciston. 
‘This Court pointed. out: 


“Tt is contended by Mr.. Siena Ayyar, 
learned counsel for the petitioner that sec- 
tion 40 would be inapplicable to the present 
‘case as the document of partition is void 
cand .need not therefore be set aside as a 
void document is non est in law. But 
section 40 -would apply toa case of 
cancellation of a document which ‘purports 
"Or. operates to create, declare, assign' 
etc..." It cannot be gainsaid that this docu- 
ment of partition purports to create CeT- 
‘tain rights. The question now is not 
"whether it is void or voidable, but the ques- 
tion is, whether it would fall within the 
„ambit of section 40. Having read the 
Provision of the Act, I am unable to say 
that this: document, whatever its real 
character тау be; void or voidable, would 
"not fall within the ambit of the said provi- 
sion. The order of the Court below is 
correct", ° $ 


'9. The above decision was followed by this 
"Court in R. Muthammal v. Narmada and 
others!. In that case, with regard to the 
‘properties of one Rangaswami Naidu there 
"was a partition suit in O.S. №. 134 of 1969 
‘to which the member of the family of Ranga- 
swami Naidu were parties. © Rangaswami 
Naidu had two sons of whom one Venkata- 
‘swami Naidu, was the second. In the parti- 
tion suit, not only Venkataswami Naidu, but 
"his son, the ninth defendant in the subse- 
‘quent suit were made parties. Ultimately 
the suit was compromised on 9th July, 1969 





"l| (1975)2 M.L.J. 304: 88 L.W. 678 : ALR. 


1976 Mad, 183. 
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and а compromise decree was passed in the 
said suit under the terms-of .which the 
A schedule properties in the subsequent suit 
were.given to Venkataswami Naidu and his 
minor. son, and in addition, the B schedule 
property in the subsequent suit was given to 
the minor to be enjoyed by him absolutely. 
In the subsequent suit the plaintiff was the 
widow of Rangaswami Naidu and she claimed 
that subsequent to the compromise decree she 
came to know through her son Venkataswami 
that he had already been married, to one 
Janaki and as such, Venkataswami's marriage 
with the tenth defendant 'Krishnaveni,. who 
was ‘the mother of the minor ninth defen- 
dant, was a void. marriage. The: further 
case of. the plaintiff im- the subsequent suit 
was that the compromise in the earlier suit 
próceeded on.the assumption that the tenth 
defendant was the legally wedded. wife-of 
Venkataswami and the ninth defendants, an 
offspring of lawful wedlock, and: was there- 
fore entitled to a share in the joint family 
properties which were sought to be partitioned 
іп O.S. No: 134 of 1969. Venkataswami 
died subsequent to . the compromise decree 
and had left behind.him his-wife Krishnaveni ' 
the tenth defendant in the subsequent suit, 
whose valid marriage with Venkataswami was 
impugned and: a minor son and a daughter 
who were respectively the ninth and eleventh 
defendants in the subsequent suit. Accord- 
ing to the plaintiff the ninth and eleventh 
defendants were only the illegitimate children 
of Venkataswami and would therefore have 
no rights whatever in the А: апі B schedule 
properties and were bound to re-deliver those 
properties in their possession to the plaintiff 
and the other heirs of Rangaswami Naidu. 


"The prayer in the suit was as follows:— 


“The plaintiff, therefore, prays that the 
Court may be pleased to pass a decree :— . 


(а) declaring that the plaintiff is entitled | 
to items 1 and 2 in the В schedule 
to the pleint and issuing a permanent injunc- 
tion resiraining defendants 9 to 11 from 
disturbing or interfering with the plain- 
tiffs possession of the same or from 
collecting the rents for the said items; 


(b) directing that the A schedule proper- 
ties be divided into 18 shares by metes . 
and bounds ‘ordering delivery of 10 such 
shares to the plaintiff; 





i 


(є) directing items 3 to 6 in B schedule be 
divided into 9 shares and ordering deliyery 
‘of one such share to the plaintiff; , 

‚ж P ж ж ‚ж ж» 


The suit was valued under section 25 (b) 
and section 37 (1) of the Act. The Court- 
fee Examiner issued a check Slip raising an 
objection that, since the plaintiff: herself was 
а party to the compromise decree in the 
earlier suit, she should get the decree cancelled 
under section 40 of the Act before further 
reliefs of declaration and partition in respect 
of the properties covered by that decree were 
sought for. The view of.the Couri-féd 
Examiner was upheld: by. the trial Court and 
it was ‘confirmed: by this Court in the deci- 


sion in question. ‘This Court, after referring 


to the -earlier decision and after 


extracting 
section 40 (1) of the Act pointed 


out: - 


"From the-wording- of the section it may 


be seen that a drastic change has been made. 


in the matter of payment of court-fee--in 
respect of suits where a. cancellation of э 
decree for money or other ‘property having 
а money. value or ‘other docuniént which 
Purports or operates to create, declare, 
assign, limit or extinguish any right, title or 
interest in money, movable or immovable 
property, is asked for. 
compromise decree O.S. No. 134 of 1969 
is a document, which purports or operates 
to create, declare and assign the right, title 
and interests of parties in the properties 
involved in the said suit. .It therefore goes 
without saying that üüless that compromise 
decree is set aside, the plaintiff will not be 


entitled to ask for the reliefs of declara- . 


tion, partition and possession". . 


those .hundies cancelled. or: set aside and for 


M .Lj—3 
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2 tion 40 of the Act. 


Undoubtedly, the, 


10. From the above decisions, it is clear - 
ithat the plaintiffs in the present case having 
jexecuted the hundies, they will have to have 
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circumstances, it will be clear that the learned 
IV Assistant Judge was right in directing the. 
petitioners herein to pay court-fee under sec- 


11. However, the learned counsel for the 
petitioners drew my attention to.a judgment - 
of this Court in R. D. Somasundaram Pillai, 
a person of unsound mind, by his second son 
und next friend S. Bhuaneswor v. S; Janaki 
Ammal and others! In that case, a suit was 
filed by the plaintiff, a person or ‘unsound 
mind, by. next friend for . -declaring - that a 
deed of gift executed: by him.was void and 
not binding on him. ` It was held that the 


“court-fee could be paid under Article 17-A 


(1) -of Schedule IT: of ‘the ` Cotirt-fees Act; 
1870, and that the mere -circumstance that the 
plaintiff ‘asked for a declaration that the deed 
of gift was void, having been executed by a 


.person who was not of sound mind, did not 


amount to asking for a relief in-the nature 
of a cancellation of the document, but’ only 
asking the Court to give a‘declaration of the 
void nature of the document by reason of the 
contractual incapacity of thé ^party." From 
one point of view, the above decision rendered 
with reference to the — Court-fees Act, 1870 
may-not, apply. to the present case in -view of 
what was „pointed out by this Court ‘in 
R. Muihammal v.. Narmada and others?, to. 
which F have just made, reference wherein it 
was stated that a drastic change had‘ been 
made in the matter of payment of court-fee 
under section 40 of the Act. Apart from 
that, this decision is clearly ‘distinguishable. 
In fact, the learned Judge has pointed out | 
in: this decision: А EE" 


"In so far as & suit on behalf of a person 
of unsound mind fo set aside a transaction 
to which he was a party is concerned, it is 
not in any way substantially different from 
the one seeking to set aside & contract by a 
minor during his minority and the contracti 
by a person of unsound mind is- equally 
. void as that of a minor’s contract.- Both 
are in the position of persons not compe- 
tent to contract and transactions entered 
into by them are void ab initio and there 








1, (1955) 1 M.L.J. 310. ` ; 6“ 
2. (1975) 2 M.L.J. 304 : A.LR. 1976 Mad. 183. 
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is no need therefore in any suit or proceed- 
ing where such.persons seek relief to have: 
the cancellation of such a document. They. 
might ignore the existence of such a docu- 
ment as being' void and of no effect and 
proceed to establish their right to other 
reliefs consequent on the Brensection being 
void", 


(That -is not the case here and therefore that ` 
decision will, have no application to the. 
c controversy. : 


\ 


7 The result ‘is, “the civil revision petition: 


id and is ^ dismissed. - "There will be no 
order as to costs. ` А 
13. Time for payment. it cour-fees— Tw 


weeks from: this date. 


R. 5. | - Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 3 


PrESENT:— М.М. ‘Ismail, i TEES 


K.J. Ramamoorthi_ ан "another 
` Petitioners* 


v- i a te i + . t I . - E 1 БИН * е; 
. OT:  Rámaduithy ‘lias ‘Rainakriskinan 
and another M . ie Respondents. 


Tamil Nadu Indebted Agriculturists. ( Temparary 
Relief) Act (Z of. 1975), . section 2 (b) and 
(c)— * Agriculturis? and ‘deb? — Definition. 


Tux definition of the term "debt" in section 

2 (c) of the Tamil NaduAct (X of 1975) consists 
of.two limb$ and the latter limb is an inclusive 
one. It is only with regard, to the inclusive 
portion of the definition, which deals with 


rent, there is the requirement that the rent - 


shall be in respect of lawful use-and occupation 
of agricultural lands. - There: is no such re- 
quirement in respect of.thé former limb of the 
definition according to which the debt is a sum 
of money which a person is liable to pay under 
a contract, express or implied, for ‘consideras 
‘tion received. 


The present is not a, case where | the suit was 

filed by the petitioner-plaintiff for recovery 

of rent and therefore it is the former limb of 

section 2(c) that applies. If so,there isno require- 

ment that the debt should have been incurred 
*G.R.P. No. 2502 of. 1976. - 

` 792 er 195 January, 1979. 
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:n respect of the lawful use and occupation of 
agricultural land. The decision in (E.N. Chacko, 
In re, (1954) 67 LW. `1027) dealt actually 
with a case of a decree obtained for recovery of 
a debt. 1t is only in that context that that deci- 
sion was to be understood as meaning that the 
debt must relate to a contract relating to law- 
ful use and occupation of land used for agri- 
cultural or horticultural purposes. 


tae 2.] 
Case а to: ` 


ЕМ. Chacko, То те. ‚ (1954) 67 L.W. 1027. 


Petition under section ` 115 of Act V of 1908 
fraying the High Court to revise the Order of 
the Court of the III Additional Subordinate 
Judge, dated. "26th September, 1975. ànd 
made in LA. No. 389 of 1975 in Os. .No. 
810f1974. 


A.V. Balasubramaniam, for ‘Petitioners. 
The Court made the following 


ORDER. —'This i is a. petition to revise the order 
of the learned III, Additional Subordinate 
Judge, Madurai dated 26th September, 1975 
staying the trial of O.S. No. 81 of 1974 under 
Act. X of 1975. 


In paragraph 5 5.of.the order, the learned didis 
says : 


“According, to the petitioners they - are 
agriculturists entitled -to the benefit of Act 
X of 1975. The petitiónérs have produced 
-kist receipts to show payment of kist in, the 
name of the, second respondents for fasli 
1382. In LA. No, 338 of 1975 the petitioners 
‚ have produced copies of No.2 account and. 
No.10 (7) account to show that the petitioners, 
own lands and they are agriculturists, The 
respondents have not proved that the peti- 
tioners are paying income-tax or agricul- 
tural income-tax or sales-tax. As the peti- 
tioners. own „agricultural lands they are 
agriculturists and so they are entitled to the 
benefit of Act X of 1975.” Learned coun- 
sel for the petitioners challenges this con- 
clusion of the learned Subordinate Judge and. 
contends that the provisions of Act X of 
1975 will apply only to debts incurred for 
agricultural purposes, and that is how it 
was decided by this Court in E.M. Chacko, 
In re! while considering the Madras. 


— 


1. (1954) 67 L.W. 1027. 





ПІ = 
Indebted Agriculturists’ Temporary Relief 
Act V of 1954, where also the definitions were 
thesame. І am unable to accept this argu- 
ment. In Act X of 1975, the expression 
“agriculturist” has been defined in section 
2 (Б) аѕ meaning “а person who owns an 
interest in agricultural land, and who, by 
reason. of interest, is in possession of such land 
or is in receipt of the rents or profits thereof 
and -shall include а lessee; but shall not 


include........... ETT The expression 
debt? has been defined in section 2 (o)of 
the Act as follows :“....... Seas seams 


*debt means any sum of money. which a 
. person is liable to pay under a contract 
- (express or implied) for consideration received 

and includes rent in cash or kind which 

a person is liable to pay or deliver in res- 

pect of the lawful: use and occupation -of 

agricultural land”: й 


fe 


2. Thus, it is clear that the definition of the 
term "debt" consists of two limbs and the 
latter limb is an inclusive one. It is only with 
regard to the inclusive portion of the definition, 
which deals with rent, there is the require- 
ment that the rent.should be in respect of 
lawful use and occupation of agricultural land. 
There is no such requirement in respect of the 
former limb of the definition according to 
which the debt is a sum of money which a 
person is liable to pay under a contract, ex- 
press or implied, for consideration received. 
The present is not a case where the suit was 
filed by the petitioner-plaintiff for recovery of 
rent and therefore it is the former limb ofsection 
2 (c) that applies. If so, there is no require- 
ment that the debt should have' been incurred 
in respect of the lawful use and occupation 
of agricultural land. The decision of this 
Court relied on by the learned counsel dealt 
actually with a case of decree obtained for 
recovery of a debt. It is only in that con- 
text the decision of this Courthas to be under- 
stood as meaning that the debt must relate to 
a contract relating to lawful use and occu- 
pation of land used for agricultural or horti- 
cultural purposes. In view of this, no ground 
has been made out for interference with the 
order of the learned Subordinate Judge. : 


3. The civil revision petition, therefore, 
fails and is dismissed. No costs.’ 
R.S. Petition dismissed. 


х 


- R. J. МЕНТА & cO. v. PROOTAM SINGH 
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IN THE HIGH COURT OF JUDICATURE. 
‚ АТ MADRAS. . 


. Present:— T. Ramaprasada Reo, CJ. 


в. J. Mehta & Co., represented by its 
Partners ` . : ..  Petitioners* 


v. 


Prootam Singh . Respondent. 


Tamil Nadu Buildings (Lease and Rent Control) 
Act (XVIL of 1960) as amended by Act (XXUI 
of 1973), section 10 (3) (c)— Two partnerships 
“A” and "B'— Three partners in ‘A’ partner- 
ship and four in “B” consisting of those very three 
persons and their father—‘A’ partnership awning 
building doing business and in occupation of shop 
No. 12 in the premises—‘B’ partnership - doing 
different businéss in the ground floor of the same 
shop—‘B’ partnership advancing-large sum of money 
to ‘A’ partnership for purchase of — property— 
Shop No. 13 in tie same premises let to and in 
possession of — tenant—Petitión for eviction by 
‘A’ partnirship against tenant in ^ shop No. 
18 ә теё — requirement of additional 
accommodation for the business of the B part- 
nership—Earlier petition against tenant as having 
ceased to occupy—Petition dismissed— Observations 
that if so advised petitioner may file separate peti- 
iion forthe requirement of В partnership—Effect— 
If res judicata ‘A’ partnership if different from B 
partnership in the eye of law—Present suit for eviction. 
by ‘A? partnership whether maintainable. 


Held: Though the ' ‘A’ partnership ccnsist- . 
ed of three -partners and the ‘B’ partrership 
: of four partners of whom three were those 
of the A partnership an identity of interest 
as between the A partrership and the B part- 
nership cannot be culled out, even thoügh 
the fourth additional partner was the father 
of fhe other three persons who constituted. 
the partnership. Such an independent. 
existence of the two partrerships has 
to be recognised and implemented and 
therefore апу policy ^ decision by “4” 
partnership can only be with reference to its 
own firm and cannot have an impact on the 
other firm ғай vice versa. If such an iden- 
tity of interest and legal existence has to be 


i ae es ee ee ee 
*C.R.P. No. 5901 of 1977. | . 
i A 29 November, 1978. 
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maintained, then the ‘A’ partnership which 
was a separate and distinct entity, cannot 
seek for possession of the  propertv under 
section 10 (3) (с) of the Act (XVIIL of :1960) fon 
the benefit of ‘B’ partnership, which had an in- 
dependent existence of its own, governed. by 
a contract of its own and worked on the terms 
and conditions agreed upon by the partners 
oi the B partnership. Section 10 (3) (c) 


is intended to apply to a person, who seeks . 


additional accommodation for his own pur- 
poses. Even if the word ‘person’ appearing in 
section 10 (3) (c) of the Act can be equated to 
` ап artificial or legal person like a partnership, 
the additional accommodation , asked “for by 
that partnership should be. for. its own pur- 
pose and for. its benefit and. not for a different 
entity which is distinct in- the eye of law and 
‘which has functions separate from those of 
the firm asking for such- additional accommo- 
dation. . [Para. 6.] 


In the doctrine of res judicata‘no magic is in- 


volved. It is essentially a pragmatic prin- 
ciple which has to be- applied on the facts 
and: circumstances, of each, сазе. A decision 
in an earlier case is res judicata in a later case 
where such an issue might and ought to have 
: been, raised.in the earlier proceedings. These 
two fundamental concepts involved in the 
docirine of res judicata do not appear, in the 
Instant case. JA very casual obseryation which 
was not the«resultant of adjudication. on an 


¿sue which arose- directly and substantially. 


{1 the proczedings and made presumably 
at the request of counsel dnd that too casually, 
without an appraisal on the various facts 
Which até relevant for consideration of an 
application. under section #10 (3)4(c) cannot 
‘Operate as res judicata. [Para. 3. 


A partnership is a relationship, though spring- 
ing from a contract, and the result of an 
agreement between persons, who are compe- 
tent to contract and cofisent inter se to become 
partners. The Legislature has defined part- 
nership as a relation between persons to share 
the profi's of à. business carried on by all or 
any of them, acting for all.. Thus, in -order 
to constitute a valid partnership under the 
Indian Partnership Act, essentially there should 
be an agreement between the; persons who so 
"associate themselves and that agreement should 
be to share the profits or losses of that busi- 
ness and that business must be carried on by 
all are any of the other persons concerned, 
acting for all Such an essential community 


of interest in the capital employed, in the gene- | 
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ral administration of the concern and in the - 
sharing of profits is the basis of а partnership 
relation. [Para. 5] 


Held that the application under section 
10 (3) (c) of the, Act made by the petitioner ‘A? 
partnership that the demised premises: were 
required for the ‘B’ partnership which is in- 
dependent in itself is not sustainable in law. 


_ [Рата. 7.] 
Case referred to.: | 
Dulichand v. Commissioner ој 'Income-tax, 1956 
S.C.J. 317 : (1956) M.L.J. (S.C.) 164 : 1956 


S.G.R. 154 : ALR. 1956 S.C. 354. | 


Petition under section.25 of Act XVIII of 19 60 
as amended by Act XXIII of 1975 praying 


“the High Court to revise the order ofthe Court 


of Small Causes, Madras (Appellate Authority): 
dated 20th November, ‘1976 and madé in ` 
H.R.A. No. 221 of 1976 (H.R.C. No. 3349 of 
1973 on the file ofthe Court of Small . Causes, 
Madras). 1 2 з с tat XS 
K.' P. Unnikrishnan, for Petitioners. - 

SM. Amjad Nainar, for Respondent. 


The Court made the, ‘following ` 


OrpDER.—The unsuccessful landlord Ъе- 
fore the Appellate Authority in proceedings 
-under the Tamil Nadu Buildings (Léase and 
.Rent Control) Act, 1960, is the ‘petitioner. 
The petitioner is а partnership com. 
pany in which there are three partners, 
Mawaharlal Mehta, Rasiklal Mehta, and. 
-Bhismachandra Mehta. It is admitted ‘that 
this partnership, owns. premises No. 79/A 
and B, Sambudoss Street; Madras and they 
are in occupation of shop. No. 12 in the 
said premises. The petitioner has also ` ans 
other business in the same shop No. 12 in the 
ground-floor the name and style of which is 
Bombay Hardware Syndicate. In this part- 
nership tlie father of the three partners already 
referred to is also a partner. The claim of 
the petitioner partnership, which we would 
call the. A partnership, sought for possession 
of shop No.13,which is adjacent to shop No. - 
12 in the occupation of the tenant-respondent . 
on the ground that the partnership business 
‘of the Bombay Hardware Syndicate (here- 
inafter referred to as the B partnership) was 
expanding andthat therefore additional space . 
was required by the B partnership. The 4 
partnership therefore filed the present appli- 
cation under section 10 (3) (c) of the Tamil 
Nadu Buildings (Lease and Rent Control) 


1] 


‘Act, 1960 (hereinafter referred to as the Act), 
for eviction of the respondent-tenant on the 
ground of requirement of additional accom- 
modation for the business of the B part- 
nership. This was resisted by the respon- 
dent on more than one ground. Firstly he 
would say that the petition is not maintain- 
able under section 10 (3)(c) of the Act, as the 
A partnership is different from the B part- 
nership in the eye. of law, since they are two 
independent entities. The other ground was 
that, even if the application was maintainable, 
- the hardship which might be caused to the 
. respondent-tenant would outweigh the advan- 
tage which the A partnership might gain as a 
result ofthe eviction. 


R.J. MEHTA & СО. 0. PROOTAM 


2. The Rent Controller found that the А. 
partnership was entitled to an order of evic- 
tion and that the eviction of the tenant was 
for tlie purpose of accommodatirig the B part- 
nership. On appeal the Appellate Authority 
held that the A partnership was different 
from the B partnership and that, as the addi- 
tional accommodation was required only for 
the business of the B partnership and not 
for the A partnership, which was the owner 
of the premises, the petition was not'maintain- 
able under section 10 (3) (c) of the Act. 
One other contention was raised before the 
Appellate Authority, namely, that in an earlier 
proceeding, the A partnership was permitted 


by this Court in .R7.° Mehta &@. Co., 
represented by its partners v. Narayana 
Singh  Protham Singh, to take. proceed- 
ings on the fact that the -premises was 


required for the B partnership and that there-~ 
fore that decision would operate as'res judi- ` 
caía. "This was.also negatived by the Appel- 
late Authority on the ground that the casual 
observation made in R.J. Mehta & Co., repre- 
sented by its partners. v. Narayana Singh Protham 
Singh! , would not amount to a decision in fav- 
our of the A partnership. In the result, the - 
Appellate. Authority allowed the appeal of 
the respondent-and set aside the order of the 
Rent Controller directing eviction, — 


3. The same contentions are repeated bes 
fore this Court. We shall now take up the 


question whether by reason of certain obser- _ 


vations made earlier by Varadarajan, J., in 
RF. Mehta G Co: -represented by its - partners 
у, Narayana'Singh-Protham Singh! , the plea of the 








1. GR.P. No. 1109 of 1979. 
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tenant is not available to him and whether 
the Apartnership could maintain its petition 

under section 10. (3) (с) of the Act. The A ~ 
partnership filed an earlier petition in the 
year 1966, H.R.C. No. 3280 of 1956 against the 
same tenant on the ground that the tenant 
has ceased to occupy shop No. 13 and that 
the said shop was required: as additional ac- 
commodation bythe 4 partnership. Both the 
Rent Controller and the Appellate Authority 
did not agree with the case of the A partner- 


‘ship: In the course of the proceedings the 


A partnership sought for amendment’ of the 
petition and claimed that the additional ac- 
commodation was required for the purpose of 
the sister concern, namely the B partnership. 
The original authorities dismissed the appli- 
cation for amendment anda revision petition 
to this Court was also dismissed. When a 
civil revision petition was filed against the 
final order of rejection by both tke Rent Con- 
troller and the Appellate Authority, Varada- 
rajan, J., did not find any error in the appre- 
ciation of evidence by the Tribunals belownor 
any pointof lawin the case. While dismis- 
sing the petition, however, Varadarajan, J., 
made the following: observaticn :— 


“Tf so advised the petitioners may file a 
separate petition for the requirement of 
Bombay Hardware Syndicate.” 


Based òn this observation it is contended that 
the A partnership has gained an advantage 
in law and that the present objection as to the 
maintainability is barred under the principles 
of- res judicata, under section 1¢ of the Act. 
It is very well known that in the doctrine o 

res judicata no magic is involved, but -it is 
essentially a pragmatic principle which has 
to be applied on the facts and circumstances 
of each case. А decision in an earlier case 
is res judicata in a later case concerning and 
relating to the same subject-matter, if as be- 
tween the same parties the issue in . question 
was heard and finally decided as ‘between 
them. It may also operate as res judicata in aj 
case where such an issue might and ought to 


` have been raised in the earlier proceeding. 


Those -two fundamental concepts involved in 
the doctrine of res judicata .do not appear in 
the ` instant case. This is so because Varada- 
rajan, J., casuallyobserved, though it doesnot 
appear to have been necessary for the adjudi- 
cation of the case, that if the A partnership 
was so advised, they could file an application 
under section [0 (3) (с) of the Act for evict- 
ing the tenant on the ground that shop No. 12 


a 


N 
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was a very casual observation which was not 


was required for the B partnership. This ed in, the general administration of the con- 
cern and in the sharing of profits is the 


|the resultant of adjudication on an issue which basis of the partnership relation. The Sup- 


larose directi 


observation made presumably at the request 
of counsel and that too casually, without an 
appraisal on the various facts which are re- 
\levant for consideration of an application under 
jsection 10 (3) (c), cannot operate as res 
Jjudicata. The Appellate Authority was right 
in having rejected this objection raised by the 
A partnership. 





4. The other contention of- the tenant is 
that the application is not, maintainable 
under section 10 (3) (c) of the Act. There 
is considerable force in this contention. When 
the petition came up earlier before this Court, ` 
an opportunity, was given to the A partner- 
ship to produce the relevant accounts and the 
assessment orders made by the Income-tax 
Department to show that there is a collusion 
of interest as bztween the A partnership and 
. the B partnership inthesense that the profit 
and loss of one firm were taken as the profit 
or loss of the other firm. The landlord has 
produced three statements of accounts. On 
the basis of such accounts’ produced (copies 
of which were served on the other side) the 
contention is that, though physically and 
legally the A partnershipand the B partner- 
ship are not the same yet practically they are 
one. In order to sustain this contention, it 
is stated that the B partnership has advanced 
a sum of Rs. 2,063,286 without interest to the 
A partnership for the purchase of this pro- 


y and substantially in the pro- reme Court in Dulichand v. Commissioner of 
jceédings. It- therefore follows that-such an Jncome-tax! , observed :— - 


“In our opinion, the word ‘persons’ in 
section 4 of-the Indian Partnership Act, 
which has replaced section 239 of the Indian 
Contract Act, contemplates only natural 
or artificial, i.e., legal persons, and, for the 
reasons stated above, a firm is not a ‘person’ 
and as such isnot entitled to enter into а 
partnership with another firm or Hindu 
undivided family or individual. ” 


This does not’mean that, if a firm enters into 
a partnership with another firm, the compen- 
dious partnership is unlawful on that ground. 
It can only be explained, thus, that all the 
persons in the joining firm will become partners 
in the amalgamated firm in their individual 
capacity. i ' 


6. This being the legal position, though the 
A partnership consists of threé partners and the 
`В partnership consists of four partners of whom! 
three are those of the A partnership, an identity 
of interest as between the A partnership and the 
B partnership. cannot be culled out, even 
though the fourth additional partner in the 
partnership is the father of the other three 
persons who constitute the A’ partnership. 
Such an independent existence of the two part: 
nerships has to be recognised and implemented 
"and therefore any policy decision by the A 
partnership can only be with reference to its 


perty and that therefore there is'such an iden- ` irre qu me p aoo pa ste а 
ity of interest between `ї artnerships. 52 - Боб : un 
tity of interest between the two partnership „ of interest and lega] existence has to be main- 


5. A partnership is a relationship, though . 
springing from a contract, and the result of 
an agreement between persons, who are com- 
petent to contract and consent inter se to be- 
jcome partners. Our Legislature has defined 
partnership as a relation between persons to 
share the profits of a business carried on by 
jal or any of them, acting for all. Thus, in 


tained, then the A partnership, which is a 
separate and distinct.entity, cannot seek for 
possession of the property under section 10 (3) 


(c) of the Act for the benefit of the В partner- 


ship which has an existence of its own, governed 
by a contract of its own and worked on the 
terms and conditions agreed upon by the part- 
ners of the B partnership. Section 10 (3) 


А . : ` (c) is intended to apply to a person, who seeks 
orderto constitute a valid partnership under (c) aie д 2 : 
theIndian Partnership Act, essentially there ^ additional accommodation for his own pu; 


ishould be an agreement. between the persons 


ment should be to share the profits or losses 
Jof that business and that business must be 
carried on by all or any of the other persons 
concerned, acting for all.‘ Such an essential 





poses. Even if the word ‘person’. appearing іп 
; . section 10 (3) (c) of the Act can be equated to 
who so associate themselves and that agree- ` ар artificial or legal- person like а рагіпегзћір,|. 
the additional accommodation asked for by 


———— M ———————————— H———— 


1. 1958 S,C.J. 317: 1956 5.0.8. 154: (1956) | 


community of interest in the capital employ- ML.LJ. (S.C.) 164: A.LR.-1956 S.C. 354. 


1] 


that partnership should be for its own 
purpose and for its benefit and not for a 
different entity which is distinct in the eye 


of law and which has functions separate from . 


those of the firm asking for such additional 
accommodation. z 


7. Factuallyalsointhe instant casethe income- 
· tax returns filed before this Court do not show 
Such an identity of interest or exchange of 
profits and losses of one firm with the other. 
The mere fact that the B partnership has 
advanced a large sum to the 4 partnership 
for the purchase of the property would only 
make the B partnership a creditor of the A 
partnership. The additional factor that inte- 
rest is not charged by ‘the B partnership 
‘would not submerge it in the legal entity of 


1100 of 1973, an observation, presumably at 
the request of counsel, was made by this Court 
‘to the effect that the A partnership might take 
‘proceedings for the eviction of the respondent 
on the foot that the demised premises were 
required for the В partnership. . It cannot be 
understood that Varadarajan, J., examined 
the position from all the aspects and adjudi- 
cated upon the real issue under consideration, 
‘when he said : | - 


“If so advised, the petitioners may file a 
separate petition for the requirement of 
Bombay Hardware Syndicate.” : 


In fact this, Court did not say that an appli- 
‘cation for the. above purpose could be: made 
by the A partnership under section 10 (3) (с) 
‘of the Act. Having regard to the distinct 
nature of the two firms, which existed by them- 


late Authority has to be sustained. - The 
application under section - 10 (3) (e) 
the Act madé by the petitioner 4 partner- 
ship, thatthe demised premises were required 
"ог the B partnership, which is independent 
in itself, is not sustainable in law. - i 


7. The Civil Revision Petition therefore 
fails and is accordingly dismissed. ‘There 
* will be no order as to costs. 


RS. 





| 
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IN THE HIGH COURT OF JUDICATURE 
S | . Sas 


AT MADRAS. 

‘PRESENT:—Mohan, 7. 

Ranganatha Pillai and 11 others- .. 
| Appellants® 

2. 


The Commissioner for Hindu Religious 
and Charitable Endowments, Atiminis- 
tration Department, Madras-34. 

і Я .. Respondents. 


Tamil Nadu Hindu. Religious and Charitable 
Endowments Act (XIX of 1951), section 6, clause 


(2) —“‘Heredi tary trustee’ — Meaning. 
the Æ partnership. No doubt, in C.R.P.No. ` 


Held : that the definition of ‘hereditary trus- 


‘tee’ in section 6, clause (ii) of the Tamil Nadu 
.Hindu Religious and Charitable Endowments 


Act is very wide in its amplitude. Hereditary 
trustee is not to be understood as from father 
Having regard to 
the comprehensive definition, it is enough 
if a usage is established for a long number of 
years evidencing exercise of hereditary trustee- 


_ship of a particular temple or temples by mem- 


bers of a family. In the instant case, there 
was no gainsaying that the plaintiff's family 


_alone exercised such right. "There were very 


valuable documents in which description was 


‘found that the predecessors of the plaintiff's 


were the trustees. No objection was taken 
to the geneological tree and the trusteeship 
had been continuously exercised by the members 
of the plaintiffs family -without any objection 


d . or hindrance. Non-description of the trustee- 
selves and on their own, theorderof the Appel- . 


ship as- © parambarai ". or. ‘“‘adheenam " is 
immaterial. Hence it must | certainly be 
held to be hereditary. [Para, 9] 


. Cases referred to :— 


V..Ramados v. К. Hanumantha Rao, (1913) LL.R. 
36 Mad. 364 : 21 M.L.J.-952 + Babu Gurukkal v. 
The Commissioner for Hindu Religious and Chari- 
table Endowments Board, (1964) 1 M.L.J. 384 ; 
Ihe Assistant Commissioner, Hindu Religious and 
Charitable Endowments ( Administration) Depariment 
v. D. Rajagopala Poondar, 84 L.W. 764 : АТВ. 
1972 Mad. 105; Venkatarama v. LA. Dhangappa, 
(1972) 1 M.L.J. 325 : 84L:W. - 695: ATR’ 
1972 Mad. 119. i 
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2 < > . THE MADRAS LAW JOURNAL REPORTS 


‘Appeal against the decree of the Court of the 
Principal Subordinate Judge, Chingleput 
dated 30th November, 1974 and passed in 
Original Suit No. 111 of 1973. .. ` А 


M. Srinivasan, for Appellants. | - 


Miss N. Vimala, for Respondents. 
The Court delivered the following 


Jubamenr.—Thé appeal is directed against Ori- ` 


ginal Suit No. 111 of 1973 on the file of the 
Subordinate Judge of Chingleput, which is 
2 suit to sét aside the order of the Commissioner 
for .Hindu Religious. and Charitable Endow- 
ments, Madras dated 16th. December, 1972 
passed in A.P. No. 130 of 1972 and юга 
declaration that the plaintiffs are the hereditary 
trustees of the suit temple. The following 
geneological tree would be: useful to appreciate 
thec claims of the plaintiff. Roya Raddiar 
had two sons, Narayanan and  Krishnan. 
Narayanan's son ‘is. Munuswami Reddiar, the 
second plaintiff; Krishnan's sons Doraiswami 
Reddiar is 3rd-plaintiff and Murthy Reddiar 
is the 4th plaintiff. - | Е 


2. "There was another Vengu Pillai, who had 
four’ sons, Anguswamy, -Kannaiah, Chinna- 
swami and Dorai Pillai the 9th plaintiff. 
Chinnaswami’s sons are Ramachandra Pillai, 
Venkataramanujam, Pillai and '"Chandra- 
sekaran Pillai, Plaintiffs 6 to 8 respectively. 
Doraiswami Pillai is the 5th’ plaintiff. There 
two families claimed among themselves the 
hereditary trusteeship of the two temples 
Sri. Mariamman and Sri Pidari Ponniamman, 
of Padi Village, Saidapet Taluk. The plain- 
tiffs filed an application under’ section: 63 
(b) of the Tamil Nadu Hindu Religious and 
Charitable Endowments Act (hereinafter re- 
-ferred to as the Act) pressing their claim to'the 
office of the hereditary trusteeship and that 
was dismissed. Thereupon an appeal was 
preferred to the Commissioner under section 
69 (1) of.the Act. The Commissioner, by 
his order dated 16th December; 1972, dis- 
missed the appeal. Thus, the necessity for the 
suit. >- or - 


.3. The Commissioner, Hindu Religious and 
Charitable Endowments Department, in his 
written statement contended that no portion 
of the plaint allegation ‘is admitted and he 
puts the plaintiffs to strict proof of their case 
that they -are hereditary trustees of the suit 
temples. It was also claimed that they were 


. submission, 


[1979 


never in possession and enjoyment of the suit 
temple. They: being periathanakarars, they 


. are the trustees of the temple but that would. 
. not mean that they are hereditary trustees. 


The following, issues were framed : 


1. Whether the plaintiffs are the here- 
ditary trustees of the suit temples? 


2. Whether the order of the Commissioner 
Hindu Religious and Charitable Endowments 
concerned, is liable to be set aside ? 


3: To what relief are the plaintiffs enti- 
tled? f 


4. On issue No. 1, the learned Subordinate 


Judge, Chingleput, came to the conclusion ' 


that the plaintiffs happened to be trustees and 
were exercising rights as such; because, they 
happened to be  feriathanakarars of the 
village, but that does not mean- that 
their office could be characterised as here- 
ditary within, the meaning of section 6, clause 
(4) of the Act. On issue No. 2, the learned 
Subordinate Judge held that the order of the 
Commissioner is not liable to be set aside, with 
the result, he dismissed the suit. Plaintiffs 
have come up to this Court by way of this 
appeal. В 


58. Mr. M. Srinivasan, learned counsel for the 
appellants urges that in this case, there is 
no gainsaying that the two families of the 
plaintiffs alone have been exercising-the rights 
as trustees right from 1865 and no other person 


` had at any point of time caused any hindrance 


to the right nor that that 

questioned. Having’ regard to 
usage of -exercising the  trusteeship it 
must be held that . the “plaintiffs have 
established their right as hereditary trustees. 
The finding of the learned Subordinate Judge 
that merely because none of the documents 
filed described the predecessors of the plaintiff 


was ever 
the long 


: as feriathanakarar ог adheenakarthar, their rights 


could not be characterised as hereditary 
trustees, is not correct. In support of his 
the -learned counsel  .cited 
an unreported decision in O.S.A. No. 79 
of 1951, of a Division Bench of this Court 
(1954) M.W.N. 141 (S.N), wherein it 
was held that when the evidence showed 
thatfor a period ofatleast 70 years, there 
had been three trustees in the temple, one 
trustee from each of three families, this was 


T] 


sufficient to establish the hereditary right. 
Likewise in V. Ramados and two others v. R. 
Hanumantha Rao! ; Babu Gurukkal v. The 
Commissioner: for Hindu- Religious and Charitable 
Endowments Board, Madras; Тһе ` Assistant 
Commissioner, Hindu Religious and Charitable En- 
dowments (Administration) Department, Thanjavur v. 
D. Rajagopala Poondar and — others? ; and Venkata- 
raman v. L. A. Thangappa*, where for three 
generations the trusteeship remained in a 
family, it must be considered to be hereditary 
in that family. i un 


6. Miss. N. Vimala, appearing for the Com- 
missioner, Hindu Religious and Charitable 
-Endowments, says that the first and foremost 
point to be considered is that if the trustees 
were really hereditary trustees of the temple, 
as rightly stated by the learned -Subordinate 
Judge, in none of the documents, they were 
referred to as hereditary trustees. The failure 
to describe them .as Adhinam or hereditary 


trustees, itself will show the hollowness of ` 


their claim. : 


‘7, Even otherwise, the earliest document is of 

the year 1865, z.¢., Exhibit A-1. Thé next docu- 
ment Exhibit А-14 is of the year 1889. There 
is absolutely no link between the two. There- 
fore even from that point of view, the claim 
of the plaintiff cannot succeed. The cases 
cited do merely lay down the general pro- 
position. "But, here there is no evidence to 
show that the plaintiffs were exercising their 
rights as hereditary trustees. . 


8. The only point to be considered is whether 


‘the plaintiffs can be called hereditary trustees ' 


within the meaning of. section 6, clause ІІ of 
the Act. PM І - 


9. The definition of hereditary trustees аз 
contained in section 6, clause 11 is as 
follows :— : 

- “© Hereditary trustee means, the trustee of а 
religious institution; succession.-to whése 
office devolves’ by hereditary right or is 
regulated by usage or is specifically provided 
for by the founder, so long as such scheme 
of succession is in force." 

Having regard to the comprehensive defini- 
tion, it is enough if the usage is established for 
long number of years evidencing exercise of 


1. 21 M.L.J. 952: (1913) LL.R. 36 Mad. 364. 

2. (1964) 1 M.L.J. 384. zx | 

3, 84 L.W. 764: АЛ.В. 1972 Mad. 105. 

4. (1972) 1 M.L.J. 325: 84 
Mad. 119. | : 
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‘hereditary trusteeship of a particular temple or} 


temples by. members of a^family. In thej 
instant case, there is no gainsaying that it is Шер 
plaintiffs’ family (Roya Reddiar's family and 
Vengu Pillai’s family) alone exercise such right. 
There аге very - valuable documents like 
Exhibit А-1 and A. 14 etc. in which description 
is found that the predecessors of the plaintiffs| 
are the trustees. Tt also requires to be noticed 
that no objection is taken to the  geneological| - 


- tree as cited above and the trusteeship has} 


been continuously exercised by the members off 
the plaintiffs’ family without any objection or 
hindrance. Hence, it must certainly be held; 
to be hereditary. The learned Subordinatej; 
Judge, Chengleput, in my · opinion, erred. 
in holding that because of the nondescription 
as "Parambarai" or ''Adheenam" their claim 
cannot be confineG within the four corners of 


.section 6, clause 11. As I said above, here- 


ditary trusteeship is not to be understood as: 
from father to son and from son-to his son. 
TThat is because the definition is very wide in 
its amplitude..The various documents which 
have been filed on the side of the plaintiff 
are all ante litem motem and from that 


point of view they are all of high 
evidentiary value. The argument of the. 
learned counsel -for the respondent that 


there isno link between Exhibit A-l- and. 
Exhibit A-14 and that it is for the plaintiffs to 
produce series of documents for every year to 
prove their case cannot be accepted. So long 
as these documents evidence transactions: 
long before the suit, there can be no legal or 
valid objection for placing reliance upon the 
same. The judgments cited on the side of the 
plaintiffs do support the contention that 
when a member of a particular family alone 
-was exercising rights of trusteéship, it will 
fall under the category of hereditary trustee.. 
Vide, the unreported decision in O. S.A. No. 
79 of 1951 bya Division Bench of this Court 
(1951 M.W.N. (S.N.) pages exp. P. IX) and 
in’ al the three decisions in Babe 
Gurukkal v. Commissioner -for Hindu Religious 
and Charitable Endowments Board‘; Assistant 
Commissioner Hindu Religious and Charitable 
Endowmenis Department v. D.. Rajagopalat®; 
and Venkataraman v. L.A. Thangappa? this 
Court has taken the view, that when in respect 
of a temple for the past three generations. the 
members of the family ofa person had. 





1. (1964) 1 M.L.J. 384. ` : 
2. 84 L.W. 764: A.LR. 1972 Mad. 105. 
3. -(1972):1 M.L.J. 325:’A.LR. 1972 Mad. 119. 


vds 


managed the affairs of the temple, it must be 

‘held that the' trusteeship was hereditary 
in the family of that person. The above ratio 
clearly applies to this case., 


10. In thé result, the judgment and decree 
of the Subordinate Judge,  Chenglepuf are 
hereby set aside and the Appeal is allowed. 
The suit is decreed as prayed for. However, 
-there will be no order as to costs. 


R.S. ——-—-— 
IN .THE HIGH COURT OF 
TURE AT MADRAS. 


PRESENT :— S. Mohan, F. 


Lakshmi Ammal 
v. 


` The Special Tahsildar (L A.) Miscella- 
meous Scheme, Saidapet and 19 others 
` Respondents» 


Will—Construction— Use of the words *'eei 
S 5/55TI' and YAO ADIUS Hh 
Оттеп Garci wg’ > Nature of estate 
conferred—Absolute or life estate. - 5 


Held, that inthe absence of words like “ urs 

Sub” or “utr шеп”? after the words 

sia SAT in a will, the. latter expres- 

sion alone may not 
| estate. 


The words “gA seas 4 Qarar 
Garef ig. ur gy’? would connote only a right of 
enjoyment. That is made clear by the reci- 
tal in. a  ]ater clause of the will 
‘Coding Qasr — .9pibiom mé gy & 555 
«ет өўеўлї тр оргий ау . Gud, 
ытё& шше ©=®т,5&%®®&юют (8) е 
STORA Arusi (Qeuuásimmg." 
There is a clear restraint against alienation. 

` [Para. 6.] 


JUDICA- 


ae Appellant* 


It is axiomatic that in construing a- will, it’ 


Inust be read as a whole and every clause 
must be given effect to. What has been 
taken -bý “ L™ under the will in the present 
case was only a life estate and not an absolute 
estate, De ў - [Рата. 8.] 


Case referred to :— 
Ratnasami Pillai v. Каја Bivi Ammal, 
2 М.Ј. 496. 


Appeal against the decree of the Court of the 
Additional] Subordinate Judge, Chengleput. 
СЫЗБА ОНЕ ННВ ВИНЕ ML ANM 


(1950) 


* Appeal No, 481 of 1974. . 19% December, 1978. 
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Appeal allowed. - 


connote an absolute ` 
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dated 25th 
39 of 1970. 


V.C. Veeraraghavan and M.D. Lakshminarasimhan, 
for Appellant. . . 


The Additional Government Pleaderand Р.К, 
Srinivasagopalan, for Respondents, 


July, 1972, in С. R.O. P. No: 


The Court delivered the following - 


JUDGMENT.—This appeal ‘arises out of a 
reference made under sections, 30 and 31 (2) 
of the Land Acquisition Act. ` Ў 


2. Anextent of 3 acres 68 cents in S. No. 18/5 


`of Eranavur village in Saidapet 
Taluk, was acquired for the purpose of 
establishing a thermal station in  Eraravur 


village. A compensation totalling Rs. 67,185-30 
was deposited into Court. Since there 
were disputes concerning this amount, a re- 
ference was made under sections 30 and 31 (2) 
of the Land Acquisition Act. The question 
arose this way. The claimant (Lakshmi 
Ammal), who is the appellant . herein, put 
forth a claim on the basis that the. property 
belonged to her absolutely under a registered 
will and testament of ^ Ponnambala 
Mudaliar, her paternal grandfather. The will 
is dated 18th October, 1918. The said Pon- 
nambala  Mudaliar died in 1919.°: The will 
was duly probated in the High Court of 
Madras. Under the terms of the will, he 
Created a. life interest in respect of his proper- 
tiesin favour ‘of his second wife Sundaram- 
mal without any powers of alienation such 
as sale, mortgage etc. Sundaraminal died 
on Sth May, 1936. After the lifetime of 
Sundarammal, Lakshmi Ammal- and her 
husband late Jayarama Mudaliar got the pro- 
perties absolutely. It is provided-in the will 
that inthe event.of Jayarama Mudaliar ma- 
rrying another wife without the consent or per- 
mission of Lakshmi Ammal, Jayarama shall 
lose all the rights in the properties enjoyed 
by Lakshmi Ammal. Contrary to the above 
direction, Jayarama married a second wife 
against the wishes of his first wife and thereby 
Jayarama forfeited all his rights. As a matter 
of fact, the High Court of Madras in its deci- 
sion in C.S. No. 228 of 1938 held that Jaya- 
rama had forfeited his rights to the pro- 
perty covered by-the will in view of the for- 
feiture clause above : mentioned. This 
decision was affirmed in A.S.No. 27 of 1939. А 
Jayarama. died їп 1949 leaving Lakshmi 

Ammal as the sole heir. His second wife 


f 
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had predeceased him. No children were 
born to,Lakshmi Ammal and  Jayarama. 
As such, she became absolutely entitled to 
the amount lying in Court deposit represen- 
ting the compensation. As a matter of fact, 
her right had-been recognised in the prior 
‘proceedings in the Court of reference (Sub- 


Court) (Chingleput) in C.R.O.P. No. 641 of 


1968, on 17th February, 1969. 


3. The other relations of Ponnambala 
Mudaliar, who were the legatees under the 
will, in short contended that what Lakshmi 
Ammal took under the will dated 18th Octo- 
ber, 1918, of Ponnambla Mudaliar was a life 
estate and not an absolute estate. On this, 
two points were posed for determination :— 


1. Whether the first claimant is entitled to 
draw the entire compensation amount as 
‘the absolute owner of the reference land as 
per the terms of the will executed by the 
deceased Ponnambala Mudaliar on 18th 
‘October, 1918 ? А 


2. Whether the fitst claimant has been 
given only a jife-estate under the terms 
of the will above referred and she is entitled 
` to draw only the interest for the amount 
«concerned in this reference and the com- 
pensation has to be drawn by claimants 
`2, 4, to Gand 7 to 21 ; the claimants 2, 4 to 
Gand 19 to 21 ‘being entitled to. 1/4th 
share ; claimants 7 to 12 being entitled to 
half share and claimants 13 to 18 being 
entitled to the balance of 1/4th share? 


On a detailed consideration of the recitals of 


the will marked as Exhibit A-1 of Ponnam- 
bala Mudaliar, dated 18th October, 1918, 
the Court of reference held that what ‘was 
taken by Lakshmi Ammal was only a limi- 
ted interest. Accordingly, it answered the 
feference. Hence the present appeal by 
Lakshmi Ammal, who figured as the first 


claimant in the Court of reference. 


Mr. У.С. Veeraraghavan, learned counsel ` 


‘appearing for the appellant, after taking me 
through the recitals in the Will, Exhibit А-1, 
urges the following :— (1) having regard to the 
"use of the words “eta asb Br S5G5rQ 
45er  Querágg иттийшшщтш” it 
would mean that what was taken by Lakshmi 
Ammal was ап absolute estate. “Wherever 
the testator wanted to give only a life estate, 
he had clearly mentioned so: In the absence 
of any restrictive words of that. kind “eta 
#96 Arb” woulatakein an absolute estate 
-and nota restricted estate. In support of this 
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submission, he relies on a decision of this. Court 
reported in Ratnasami Pillai у. — Kathija 
Bii Ammal}. "The contingency contempla- 
ted in the will, namely, children being born 
to Lakshmi Ammal, had пої arisen. If the 
object was to preserve the estate to the children 
of Lakshmi Ammal, and іп the absence of any 
issue if it is construed to be ‘a limited estate, 
it would result in a defeasance or intestacy. 
Law abhors intestacy. Nor again, can there 
be a defeasance clause. As to how defeasance 
brought about is dealt with by Mr. Mantha 
Ramamurti on the Law of Wills, page 449, 
paragraph 31 on-which the learned counsel 
would place reliance. On the same lire of argu- 
ment, he would also draw support from Hals- 


. bury's Lawsof England, Third Edition, Volume 


39 at page 929, praragraph 1405 and submits 
that a condition to operate as a defeasance 
of a vested estate must be shown to have 
happened strictly and tothe letter of it. "That 
is not the position here, 


`4. The learned Subordinate Judge, had gone 


wrong in trying to construe: the nature of the 
estate derived by Lakshmi Ammal with 
reference to the later clause found in the 
Lak- 
shmi Ammal. . The word -ë mS uà ” must 
be given a definite meaning and according to 
the learned ‘counsel, it must connote not her | 
taking a life estate, but, an absolute estate. 
If the property had already vested in- Lakshmi 
Ammal, that vesting cannot be cut down or 
that absolute estate cannot be whittled down 
by the later clause.’ Then again, accord- 
ing tothe learned counsel, what is ‘important 
to be noted is, in the event of Lakshmi 
Ammal dying' in the middle, *her husband 
Jayarama would be deprived of his life enjoy- 
ment of thé' portion of the estate. Lastly it 
is urged that this very will came up for inter- 
pretation earlier before this Court and it has 
been construed as if Lakshmi Ammal took ` 
an absolute estate. That judgment, though 
not directly on point, would support the 
stand of the appellant. | 


5. Mr. Srinivasagopalan, learned counsel for 
the respondents would urge, after taking me 
through the entirety of the will,that the object 
of the testator was to benefit each and everyone 


РА 








1. (1950) 2 M.L.J. 496.. 


` «moieties. 
arises. If the construction as sought to be - 
made out by the appellant is accepted, all : 
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ofhis relations. Thatthe testator was a wordly- 
wise: man is evident from ‘the. language em- 
ployed in the will. By a reading of the entirety 
of the will, which is a cardinal ` principle in 
construing the will it appears that he did not 
want any ofhis female relations to take an 
absolute estate. On the contrary, he restric- 
ted the enjoyment during the lifetime of 
these female-holders. Even in the case of 
the second wife Sundarammal, he had so pro- 
vided. While dealing with the rights of 
Lakshmi Ammal, all that issaid is FTA 
9 5/5 515'*. Nowhere, right is created. The 
said “ta 95591 " is followed by 
“Bor Aouds 55 Gm cror Сает 19. 
agi’’, The later words ** AA ADIL 
dA gió Qar amudu g cannot con- 
note anything more than a mere enjoyment. 
If the object was to preserve the estate for the 
issues of Lakshmi Ammal in the absence of 
the issue theré is no defeasance clause. Asa 
matter of fact, the testator had provided a 
model devolution in both the contingencies, 
in the event of Lakshmi Ammal predeceasing 
Jayarama without issues. This is clear by 
the use of the word: “wg Sule”, That word 
means only that. -In such a contingency 
the property was to devolve.on Lakshmi 
Ammal’s father Ganapathi Mudeliar:on the 
one hand and Subramania Mudaliar and 
Balasundara Mudaliar on the other, in equal 
Therefore, no intestacy whatever 


the later clauses would be rendered otiose or 
ineffective. That certainly is not the correct 
way of interpreting a solemn documéht -like 
a will since it is well-settled law that each 
andevery clause must be given effect to. 
The decision cited, namely, Ratnasami Pillai 
v. Kathija Bivi Ammal. merely dealt with 
"ere! »555715" But that phrase: alone 
Cannot be pressed too much into service 
because they are qualified by later. words 
© cior® AWHA 5 FSO сет Guaru gy”. 
е passages in the text relating to law of 
Wills in Halsbury cannot support the inter- 
pretation sought to'be placed by the learned 
counsel for the: appellant. я JS 


6. Having regard to the above controversy, . 


the only point that arises for my detérmina- 


tion is, what is the nature of the estate taken 
by Lakshmi Ammal. In order to answer 


ee 
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this question necessarily а detailed reference 
has to be made to the various clauses occurring” 
in the will. The will is marked as Exhibit 
А-1, dated 18th October, 1918 executed by 
Ponnambala Mudaliar. He says in the begin-. 
ning і ms . 
*'ererág; i9 jesmeub cr GADU & тт 
«9/91 Lied m Фогел ш aug ib lag! oer 
(mu) unfree Ge or vir & A ws ви GY 
-bAT bwni croréG Dhanord - AD 
Liellás Gaunu Gem S giad’. 
After detailing out the property he adds on : 
өтей ICDL Ww ш cst flusr enm &) us 
@ғетит%@ше 9. ab Go Dor an < agr 
ghe» rufubsib Cody SQ rey sq 
Garou Hou PELU 51569 asap 
amdui „зур ие) meii. . GT ctr ay ent. ui 
|f aAa - GULDIT ш. AQP 
@шеєйт@ GALIA OF ву 8 DS 
Qarea® бшщ. Ger gás ey 
uL wybu ea ^ cerne 
= $ шт go ucsdIss @виейтцрш 5]. crar. 
gi mu тїштєй emewmes 19065 rh 
Gur gi o4 gib ште gs gon ex Ger 5 aj & 
eom jib YST alg! Seo o» umi Gur en 
SO Gam iib TNO’ Keo Heid 
EA SGD Gong. er рй? ArT in 
“Me uwah Garib, FA, QIN &atb 
Gp 56 ure» erac Qe erursQusai 9) @ ва 
aD gbor yai yugaa A, Agu 
Trp @р56йштау Fru a 5r 50m 
5 т Quer $ Өр un ibulum Acar 
ADIUMAS 815 Gsm cher @огейті ш gH. Gwar. 
Uy Bose ушита #5 sGacir 
gorreg «елиш Q ш ёт - 
„уште 5 ушт еч Qarsa .(9 тусиу. 
SDA «уште Gauss ma. 
Goun Quspan д ют (gs e Lu) FS 
Dai å guisar sragHe- Ов. 
Qer ó gsm Sia Adama && шт 
955555 SOM «тшеу вуй & 
"apu PaA AWUA gas Oar dior 
Qareimig wg’. i 


Stopping here for a moment, ії а compa- 
rison is made between the nature of the estate 
conferred: upon Sundarammal and Lakshmi 
Ammal, at the first blush it may appear that 
‘what was conferred upon Lakshmi Ашта} 
was.not a mere life estate, but an absolute 
estate.. A careful reading of the later clause 
dealing with the rights -of Lakshmi Ammaf 
will disclose the following:— There is no use 
of the word: “ит& Фил” after the words|: 
‘ete ashar”, In such а case alone, a 
right or interest is créated. Then again there 
is no gainsaying that the words “qen@i 


ІЦ 
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(ADU HBS Qarda Garip ш у? would 
connote only a right of enjoyment. That 
lis made clear bystating in thelater clause: 


«Сеит. (@) ра] MmbuT EEG 
455 5dr oer р acorulgyib Соф 
ищ. wuragsggurer Оет 5% атп BG 
agb sro MArumst (ОӘғійш% 
maT S. "* И Р 





There is a clear restraint against alienation. 
‘One way of looking at the matter would be 
having conferred an absolute estate on Lakshmi 
Ammal, any later restraint against alienation 
so as to defeat or whittle down that absolute 
estate, must be held to be invalid. But such 
a construction is not possible in this case, 
because the object of conferring a life estate 


on Lakshmi Ammal is to preserve the: pro- · 


: perty to the issues of Lakshmi Ammal through 
Јауагата. As to how this conclusion. is 
inescapable, I will also demonstrate .by refe- 
1rence to a later clause in the .will.. Suffice 
litat this juncture to state the "words “erte 
|ж5Б®@ү” alone may not connote an 
absolute.estate because at the risk of repeti- 
tion I may state there is no word “um & ш? 
or “urous °, The decision in Ratnasdmi 
Pillai v. Kathija Bivi Ammal', dealt ^with a 
clause “Fra e555 Sg Sonrw 
Garcia y-uig!”. That decision, in my view, 
has no application to the facts of the. presenst 
case because there. are no qualifying words 
mentioned in the later clause dealing with 
the nature of the estate -conferred on: Lakshmi 
Ammal. | 


7. What has to happen їп the event of 
Lakshmi Ammal dying is-also provided for 
under the will, since it proceeds to state: 
** Qeenumó&uierf) (әрә Abor 
How yar A. QY шутш qp, cou unit 
Gadu. Оор J DOT 6 69 LLLI 
дёйш $\ и вд дп we ау erem & s Gyr 50тай 
- бабр dana Qui gi d an ctair еу 
GipevLig. Qurapa gbori A R 5 S 
шт e) gitur ёт Gam $5 5655 (510 jare 
Leser 9. Ogurrn YSA шп Gee 
um sr (5 umiáfuüpib esum s, 
Qs wel aio di Coa. (ера 
-binm dr «вистой ws 919%) 
(Emphasis Supplied) ar wur ù o9 етт 
9% ` вате штї Фін“ орі. ef 
бетм Бейт DS  uiTal & SIT cer 
591090 FqsGurbh ysu Gem sas 
sald Gohg Qeage odio (gr eo .ш 
_seuue Qa. ети pshurr e 


1. (1950) 2 M.LJ. 496. 
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um&gujb wos9O5rG urs Geng gs 
sin oot a Gar py mec С) си, aira ейш 
ар5еЎшп t, Qa, urwa Б Әт ws eX urt 
ADVS BMaraeouw FESE Si 
umaenmra unas gaQarar@® sro 
91597 urit (on &@ rfl S Hr ш Ai A 
«991885 HS Aar erem Gercsm g ui 5". 


It is relevant to note atthis stage that the 
earlier forfeiture clause in the event of Jaya- 
rama marrying against the wishes of Lakshmi 
Алипа} alone came up for interpretation in 
this Court in С. S. No. 228 of 1938 
Vide Exhibit A-2. The learned Judge Ven- 
kataramana Rao, J., held : ў 


. The dominant intention of the tes- 
tator was to provide for. Lakshmi Ammal, 
and her husband was jointly associated with 
herin the bequest, the main object being 
that.they should jointly enjoy, the property 
and thereafter transmit to their children. 
Whether in law a joint bequest can be.taken 
by.them with a right of survivorship or what- 
ever the testator may have intended, Lakshmi 
Ammaland her husband can in law only 

: take the property as tenants in common, the 
intention of the testator is clear that it should 
be enjoyed jointly by them both and the pro- 
perty that was meant to be enjoyed by 
Lakshmi Ammal was the same as the pro- 
perty intended to be enjoyed by her hüs- 


NS d 


„ band: Therefore, when he used the - 
expression, “properties enjoyed, by her” 
іп. the forfeiture: clause, he. clearly 


meant the properties already bequeathed 
to both and intended to be enjoyed by 
them in the previous clause of the will. 


‘This decision was appealed against in O.S. 
A. No. 27 of 1939 .vide Exhibit А-3. 
A Division Bench consisting. of Leach, C.J. 
and Horwill, J. dismissed the appeal and 
held: | . 


* It is clear that the testator did not intend 
that they should have an absolute estate 
because the will then proceeds to direct 
that neither the husband nor the wife shall 
“gift mortgage or sell all the said proper- 
ties". This indicates that it was his in- 
tention that these properties should go to 
their issue. ‘In view of the words “shall 
hold and enjoy absolutely from son to grand- 
son and so on in- succession? which are used 
when conferring an estate on the appellant 
and the respondent, the prohibition against 
alienation may not be a lawful one. But 
there can be no doubt that it was the 


30 


intention of the testator that the property 
should eventually descénd upon their child- 
` ren”. ` R = 
Even these two judgments, in my view, do 
not support the contention of the learned 
counsel for the appellant that what was taken 
by Lakshmi Ammal was an absolute estate. 


: 8. The word ‘05 Dua’ would only mean in 
my view, if Lakshmi Ammal were to predecease 
Jayzrama without any issues and not аз is 
contended by the learned :coünsel for the 
appellant. There is a further fallacy in the 
' argument of the appellant’s counsel. If the 
` construction as sought to be placed, by him 
is to be accepted, then the other clause 
namely the devolution on Lakshmi. Ammal’s 
father Ganapathi Mudaliar, and Subra- 
mania Mudaliar and Balasundara Mudali- 
ar, the brothers of the testator, would be ren- 


dered negatory. There ‘is no intestacy here. . 


Therefore,the general principle that law abhors 
intestacy, cannot arise. After Lakshmi Ammal’s 
enjoyment during her lifetirne, a portion of 
the property is carved out of the entire estate 
conferred “jointly on Lakshmi Ammal- and 
Jayarama and that estate is to be taken in 
equal moieties by Ganapathi . Mudaliar, 
the father of Lakshmi Ammal.on the-one hand 
and Subramania Mudaliar and Balasundara 
Mudaliar, the brothers of the téstator on the 
other, because it is states’ in the above claus, 


«seinen шт Gut ot. IA Gsoreiew 
sary  wésraósuirer Бер Hav ib 
#фу&@ шт) йрдейш Gerggeacald™” 


That.means the house and garden of Than* 
dayarpet are excluded for the purpose of 
devolution en the, above legatees. From this, 
it is sought to be argued that this would have 
the effect of- depriving Jayarama of his life 
enjoyment of the properties other than the 
house and garden at Thandayarpet. That 
is so. In fact that is what the testator intend- 
ed. After the death of Lakshmi Ammal 
as I observed above, a portion of the estate 
is carved out for the purpose of devolution 
and the remaining alone would or could be 
enjoyed by Jayarama during his lifetime be - 
cause what was conferred was a joint right 
of possession during the life of Lakshmi Ammal 
and Jayarama. By construing in this manner, 
certainly no part of the will is rendered in- 
effective. Itis axiomatic that in. construing 


the will, it must be read as a whole and every · 


clause must.be given effect to. Therefore, 
these wholesome principles should be borne 
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in mind in construing Exhibit А-1. In fact 


I may say that the learned Subordinate Judge 
has approached the entire question in a proper 
perspective and I am in agreement with him 
with regard to the interpretation of Exhibit 
A-l. In fine I hold that what was taken 
by Lakshmi Ammal under Exhibit A-1 was 
only a life estate and not an absolute estate 
as contended by the learned counsel for the 
appellant. . As to how the estate would devolve 
after the lifetime of Lakshmi Ammal is not a: 
matter which could be gone into within the 
narrow compass in a reference under sections 
30 and 31 (2) of the Land-^Acquisition Act 
and the parties, if so advised, would agitate 


-the same separately. 


I have already referred to the fact that the 


‘total amount of compensation is Rs.67,815-30P- 


‘The particulars of the same are as under :— 
** Particulars of Land acquired Г l 


Survey Number : 18/5. 

Extent : 3.60 acres. 
Particulars of trees, buildings, wells, etc., 
-tree value 576-00. Particulars of compensation 
‘awards under section 11 of the Land Acqui- 
sition Act. И 


@ Rs. 130 - per cent: Rs. 

Land Value os 47,840-00 
Well value 1,700-00 
15% Solatium 24 7,517-00 


Interest: (à) 4 per cent from 
` 9th November, 1964 to 


18th March, 1969 ..  1-10,18-00 


Total. .. !67,815-30 


“Date of possession of the land 9th Novem- 
ber, 1964.” · ES 


Mr. У.С. Veeraraghavan, learned counsel 
for the appellant Lakshmi Ammal would 
be well entitled, even on my finding, to 
that interest from 9th November, 1964 to 18th 
March, 1969 amounting to Rs. 10,181-90 P: I 
think this contention is well-founded. Therefore, 
straightaway Lakshmi Ammal would be enti- 
tled to draw the sumof Rs. 10,181-90 P. and any 
other interest which had accrued subsequent to 
that date which can be drawn by her once 
in six months. The remaining, namely, the 
value of the land, value of the well, 15% sola- 
tiim would continue to remain in Court 
deposit and will be available to the claimanis 
only after the death of Lakshmi Ammal and 
that portion of the judgment of the Court 
below in paragraph 12 is, thérefore, set aside. 
The appeal will, accordingly, stand allowed 


А 


e 


II] 


to the extent indicated above; however, con- 
firming the finding that what was taken by 
Lakshmi Ammal is only a life estate. The 
parties will bear their respective costs. ` 
R.S. ROS Appeat allowed 
- in part, 
IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. ; 
` Present:— T. Ramaprasada 
А Ellidh Devar 
2. 
D Ramakrishnan І Respondent, 
(A) Tamil Nadu Buildings (Lease айё Rent 
Control) Act (XVIII of 1960) (as amended 
by Act (XXIII of 1973), section 10 (3) 
(c)—Tenant in essential service—Petition for 
eviction by landlord —Dimissal of petition as 
not maintaimable—Effect of findings therein 
Res judicata not invocable — Landlord 
gtting exemption from the Governmeni— 
Second application for eviction, whether 
maintainable. І ; 
(В) Tamil Nadu Buildings (Lease. and Rent 
Control) Act (XVIII of 1960) ` (as amended 
by ‘Act (XXIII of 1973), section 19— 
Earlier application for eviction — Disniissed 
as.not maintainable — Second: application 
under-new set of circumstances, whether 
barred. : І Ets 
After an earlier application by.the landlord 
for eviction of his tenant had been dismissed 
on the ground of his being in essential service, 
the landlord obtained from the Government 
exemption under ,section.29 of the ^ Tamil 
Nadu Buildings (Lease and Rent Control) 
Act. Subsequently the landlord filed another 
application ünder section 10 (3) (c) of the 
Асі: for the eviction of the tenant. Both 
the Rent Controller. and the, , Appellate 





Rao; GF. 


Petitioner* 


Authority found, as a fact that the applica-. 


tion was bona fide, that the hardship which 
might result to the tenant would not out- 
weigh the advantage which the landlord might 
gain- by reason of the order of eviction and 
that, in the circumstances of the case, it was 
just and proper that an, order of eviction 
should be made. A revision petition was 
filed wherein it was held that the ground of 
exemption by the Government which enabled 
the landlord to present this petition for evic- 
tion of the petitioner, even though he was 
a ee Sut NMG. eS LRN n 


*C.R.P. No. 3185 of 1978. ` 15th February, 1979. 


ELLIAH DEVAR J, RAMAKRISHNAN 
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In the earlier petition which had gone up 
to the High Court resulting in an order in 
C.R.P. No. 349 of 1973, though the main 
contention was regarding the maintainability 
of the petition because the tenant was in the 
essential service, certain findings were ren- 
dered by the Rent Controller and the Appel- 
late Authority and certain observations were 
also made by the High Court touching on 


this issue. But the main petition for evic- 
‘tion filed in the earlier proceedings was. 
dismissed on the ground that it was not 


maintainable because of-the ban contained. ` 
in section 10 (4) (1) of the Act. There- 
fore any finding rendered on merits in the 
earlier proceedings cannot avail the tenant 
at a stage where the landlord had through 

the agency of the Government, secured an. 
exemption and gained a privilege to file an 

application against the tenant notwithstand- 

ing the statutory ban under section 10 (4) 

(1) of the Act. It was not in dispute that - 
the Goyernment gave a concession to the 
respondent to file the petition taking the 
building away from the operation of sec- 
tion 10 (4) (1) of the Act. Therefore, a 
different situation -had -arisen enabling the 
landlord to file the present application. In 
those circumstances the tenant cannot- once 
again plead that the earlier finding on merits, 

which cannot project itself due to the dismis- . 
sal.of the main application as not being 


. maintainable, cannot be operative as finding 


which would in turn invoke the principles 
of res judicota. They were findings render- 
ed in a case in which it'was not necessary 
to do so. The main application*was dismis- 
sed as not’ maintainable. Therefore, апу 
ancillary finding given therein cannot be 
relied upon either for any purpose for, it 
cannot be said to have-been adjudicated final- 
ly as between the parties in a lawfully 
instituted action. Therefore it cannot be 
said that the earlier disposal of C.R.P. 
No. 349 of 1973 would prevent the landlord 
from urging his case on merits after he 
obtained an order under section 29 from the 
State Government. . [Pare. 13.] 
Petition under-section 25 of the Tamil Nadu 
Buildings (Lease and Rent Control) Act 1960 
(asamended by Act XXIII of 1973) praying 
the-High Court to revise the Order of the 
Court of Small Causes (IV Judge), . Madras 
dated 21st October, 1978and made in H.R.A. 
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Мо. 235 of 1978 (Н.В.С. No.. 350 of 1976 
Court of Small Causes (VI Judge), Madras) 


X.N. Subramaniam, for Petitioner, : 


D. Ramakrishnan, for Respondent. ` 
The Court delivered the following . 


TupGMENT—In an application filed by the res- 
pondentdandlord “under section 10 (3) (с) 
of the Tamil Nadu Buildings (Lease and 
Rent Control) Act, both the Rent Cont- 
roller and the appellate authority found, as 
г fact, that the application was bona fide, that 
the hardship which might result to the tenant 
would not outweigh the advantage which 
the landlord might gain by.reason of the order 
cf eviction and'that, in the circumstances of 
the case, it was just and proper that an order 
of eviction should be. made. It is as against 
this, the present. civil revision petition has’ 
been. filed. uc : І x 

2. Three contentions are raiséd before me, 
ramely: (1) that, on: an earlier occasion, a 
similar application was filed for eviction of 
the tenant under section 10 (3) (2) of the Act 
for additional accommodation of the portion in 
the: occupation .оЁ the petitioner-tenant and 
that having been dismissed at the High Court 
суе], no further application is maintainable; 
since, it was found in that case that the-request 
of the landlord cannot be accepted as a bona:fide 
one, and that, therefore, the present application 
is barred under section 19 ofthe Act; (2) that 
the exemption which the landlord obtained 
from. the State Government under section 29- 
of the Act permitting him to file the present 
application, even though the petitioner-tenant 
is in the essential services, cannot enable the 
landlord to circumvent the earlier order of 
the High Court in. C.R.P. No 349 of 1973; 
and (3) that on merits the inconvenience 
that the tenant might suffer is quantitatively 
‘lerger than the benefit which the landlord 
might gain by reason of the evictian. 


3. In so far as the first two points are cong 
cerned, I am of the view that the grant of 
the exemption by the Government which 
enabled the landlord to present this . petition 
for eviction of the petitioner, even though he 
was in the essentia] service, clinches the issue. 
Та the earlier petition which went up to the 
High Court resulting in an order in C.R.P. 
No. 349 of 1973 the main contention was 
that the Rent Control Petition for eviction 
was not maintainable because the 'tenant- 

petitioner was in the essential service ` While 
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dealing with this, no doubt, certain findings 

Were rendered by the Rent Controller and the 

appellate authority and certain observations 

were also made by.the High Court touching 

on this issue. But the main petition for evic- 
tion filed in the earlier proceedings was dis-|: 
missed on the ground that it was not main- 

tainable because of the ban contained in sec- 
tion 10 (4) (1) of the Act. Therefore, апу|. 
finding rendered on the merits їп the earlier 
proceedings cannot be still made available 
to the petitioner-tenant in a stage where the 
landlord has, through the agency ofthe Govern- 
ment, secured an, exemption. and gained a 
privilege to file an application’ against thel. 
tenant-petitioner notwithstanding the ‘sta- 
tutory ban under section 10 (4) (1) of the Act. 
It is not in dispute that thé Government gave 
a concession ‘to thé respondent to file the 
petition by .taking' the building awa 

from the opération of section .10 (4) (1) of 
the Act. Therefore, a different environment 
has cropped, which has enabled the landlord 
to file the present application. This is because 
of the- order passed - by the - -Government 
under section 29 of the Act. In those . circum- 
stances, the petitioner cannot "once again 
plead that the earlier findings on merits, ' 
which cannot project itself due to the dismissal 
of the main application as not béing main- 
tainable, cannot be operative: as- findings 
which ‘would in turn invoke the principle 
of res judicata. They were findings: rendered 
in a case in. which it was not necessary to do 
so. The main application was dismissed as 
not maintainable. „Therefore, any ancillary 
finding given therein cannot be relied upon 
later for any purpose, for, it cannot- be said, 
to have been adjudicated finally as between 
the partiesina lawfullyinstituted action. I am 
unable, therefore, to agree withthe conten- 
tion that the earlier disposal in C.R.P. No. 
349 of 1973 would prevent the lanolord from 
re-urging his case on merits after he obtained 
an order under section 29 from the State 
Government. · : 


4. As regards the third contention it revol. 
ves on merits. 'The finding of both the Courts 
below is that the landlord needed additional 
accommodation and that the-said need was 
bona fide. The landlord was in the same pre- . 
mises and the tenant was occupying a por- 
tion of the downstairs of an extent of 88sq. 
ft. The landlord wanted itn order ‘to pro- 
vide for his expanding family апа also inéi- 
dentally make it convenient for him to do 


1 
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business therein if it is possible. These cir- 
cumstances were’ weighed by both the Rent 
Controller and the appellate authority who 
came tothe conclusion that the hardship which 
the'tenant would be put to in the event of 
an eviction order being passed will not out- 


weigh the advantage to the landlord, They, 
also found that the tenant could secure easily ' 


accommodation for himself'and ít was also 
noted that the petitioner's wife, who was an 
employee in the Corporation, would secure 
quarters, and -that it would conveniently 
house both the petitioner and his wife. All 


these circumstances lead to a sure inference ` 


that the application was not only kona Jide 
but that comparative hardship which the 
tenant might suffer is so little and that the 
benefitof the landlord would secure as a result 
of the eviction will certainly not outweigh the 
disadvantage to the tenant. All such 
circumstances -were- borne in mind by the 
statutory authorities, "The order. does not 
suffer from any error of jurisdiction or any 
error of law or any material irregularity 


5. The petition is dismissed. The petitioner 
js granted three‘ months? time to vacate, - 


RS. Petition dismissed. 
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[FULL BENCH) . - 
IN THE HIGH COURT OF JUDICATURE 
AT. MADRAS. ME ES 


PnssENT:— 7. Ramaprasada Rao, CF.; G. Rama- 
nujam and А. Varadarajan, JJ- . 

Natesa Reddiar and another .. 
D 


Saradhambal and others .. Respondents. $ 


Hindu Women’s Rights to Property Act. (Central 
Act XVIII of 1937)— Hindu Women’s Rights to 
Property Act (Extension to Agricultural Lands) 
(Tamil Nadu Act YAXVI of 1947)— Provincial 


` Appellant * | 


"Legislature while making law on devolution of 


agricultural property incorporating by reference Cen- 
tral Act— Incorporation valid and not unconstitutional. 


The Central Act (XVIII of 1937) was in fact 
not amended after 1947 till date. There- 
fore there is no question of the future amend- 
ments to the Central Act being applied to . 
agricultural lands in the State of Tamil Nadu.. 
It is not possible to assume from the mere 
adoption of the provisions of the Central 
Act by the Provincial Legislature that it will. 
aütomatically result in the application of 
the Central Act as amended from time to 
time, to agricultural lands in Tamil Nadu. 
Mere adoption of the Central Act by extend 
ing the definition of “property? in the Act^ 


"to cover agricultural lands in Tamil Nadu 


Act (X XVI of 1947) willnot automatically mean 


. that the Provincial Legislature has chosen 


. to adopt all future amendments to the Central 


Act as well. Apart from the fact that there 
was in fact no future amendment, there does 
not appear to be any legislative intendmerit 
apparent from the provisions of Tamil Nadu 
Act XXVI of 1947 to extend the provisions 
of the Central Act to agricultural lands in 


: the State with. all its future amendments. 


It is well-established that in the absence of 


. any intention on the part of the legislature 
‘to adopt a law of another legislature with 
. all its future amendments, the usual and 


normal rule of construction will have to apply. 
Where a statute is incorporated by reference 


. into a second statute any repeal or amendment 


of the first statute. by a third does not affect 


. the second, as the incorporated provisions 


have become part of the second statute. — . 
oe : - Ера. 9.] 
La -———————— | » 
* S.A. No, 1645 of 1974. Gih- December, 1978: 
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The Provincial Legislature in enacting . Act 
(XXVI of 1947) has not expressly said that 
it is adopting or incorporating the Central 
Act as part of its Act. But the intention is 
obvious. The titie to the Act clearly indicates 
that the. Legislature has intended to extend 
the Hindu Women’s, Rights to Property Act 
(XVIIL of 1937) to agricultural lands. The 
preamble also iridicates that the object of the 
Act was to extend the operation of the Hindu 
Women’s. Rights to Property Act (ХУШ of 
1937) to agricultural lands in the province 
of Madras. 
the Act which isto extend the Hindu Women's 
Rights to Property. Act to’ agricultural lands 
it could be. taken that the‘‘législature intended 
to adopt the Central Act as part of its legis- 
lation by amending the definition of “property” 
occurring in the Central Act as part of its 
‘own legislation so as to include agricultural 
lands as well. “The provincial 'Legislature 
can, in its discretion either make an indepen- 
dent law or adopt an existing Act passed by 
another Legislature if it considers that legis- 
lation suitable for its purposes. It is a well- 
established legislative practice to. adopt or 
incorporate in an Act the provisions of another 
Act for the purpose ‘of convenient reference, 


[Para, 10.] 


When once the Provincial Legislature has 
got the competence to makea law on devo- 
lution of agricultüral property, the fact that 
it has, instead of making an independent 
legislation, adopted a shortened form of in- 
‘corporation by reference to a Central Act does 
not make it unconstitutional. The doctrine 
of incorporation by reference to an earlier 
legislation is yell known. By extending the 
defiaition of “property” in the -Central Act 
which was held not to include agricultural 
lands on thé grounds of absence of legislative 
competence; the Provincial Legislature .can- 
not be said to have legislated on the topic of 
devolution of agricultural lands. The object of 
theenacting Act (XVI of 1947) wasnot really for 
the purpose of making a law on devolution 
of agricultural lands but its sole ригроѕе маѕ 
to enable the law made by the Federal Legis- 
lature to operate in relation to agricultural 


lands in the State of Tamil Nadu, thus con-. 


ferring legislative competence on the Federal 
Legislature which it did not have.. The Pro- 
vincial Legislature while_ making the law, 
however, had decided that rather than making 
claborate and long provision in respect of 
Sucsession to,agricultural lands, it сап adopt 
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‘Having regard to the object of- 


- necessary implication adopts 
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the Central.Act.in entirety for purposes of 
convenience and amendthe definition of pro- 
perty in the Central Act so as to include agri- 
cultural lands as well. It is always open to 
any legislature, if it so chooses, to adopt any 
existing piece of legislation made by any 
other legislative body and, apply the, same 
with such modifications as considered neces- 
sary tO suit its object and purpose, and by 
such incorporation the Act which has been 
incorporated becomes an Act passed by it. 


[Paras. 11 and 12.] 


It is true, the provisions of the Central Act 
have not been treated as an Act passed by 
the Provincial Legislature expressly But 
such an incorporation has necessarily to be 
implied having regard to the title and pre- 
ample given to the Act which is to extend the 
provisions of the Central Act to agricultural 
lands in the State of Tamil Nadu. ‘пе adop- 
tion or incorporation of tne Central Act could 
have been made by the Proviucial Legis- 
lature by usiug more clear and specifica іап- 
guage. Ви so loug as the intention to adopt 
aud incorporate tne Central Act as part of 
its legislation is clear then, the Act cannot be 
held to be incompetent.. As the incorpora- 
tion of Acts passed by one Legislature by 
another legislative body is permussible the 
Tamil Nadu Act XXVI of 1947 wuich by 
and incorpo- 
rates Central Act XVII] ot 1937 is quite vaud 
and it does not sutter from lcgislanve incom- 
petence. [Рата. 16.) 
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Appeal ‘against the. decree of the Court of 
the Subordinate Judge, Kancheepuram in 
Appeal Suit No. 87 of 1973, preferred 
against the decree of the Court of the District 
Munsif of Kancheepuram in Original Suit 
No. 169 of 1971. 

S. Balathandapani and Т.К. Rajgeswaran, ‘for 
Appellants. 


R. Krishnamoorthy, D. Raju and A.R. Laksh 
manan, for Respondents. 


This second appeal comirg on for hearing 
on' Tuesday the 8th and Wednesday the 9th 
days of February, 1977  beforé Mr. Justice 
V. Ramaswami. 


The Court made the following 


Orver.—The defendants 3 and 4 are the 
appellants. The suit was filed by the first 
respondents for partition and separate posses- 
sion of her fth share in the plaint schedule 
properties. The plaint schedule properties 
are two houses and some agricultural lands. 
The plaintiff claimed 1/4th share in the pro- 
perties as the widow of а coparcener, who 
died on 22nd January, 1947. Her claim in 
respect of a share in the agricultural lands is 
based on the provisions of the Hindu Women’s 
Rights to Property Act (XVIII of 1937) 
as made applicable іп respect of agricultual 
lands by the Tamil Nadu’ Hindu Women's 


Rights to Propertv (Extension of Agricultural ` 


Lands) Act (XXVI of 1947) In this 
. second appeal, one of the points raised by the 
defendants both in the. lower appellate Court 
and in this second appeal is as to the consti- 
tutional validity of the Tamil Nadu Act XXVI 
of 1947. The learned counsel questions the 
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constitutional validity of the Tamil , Nadu 
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ау" competence of the-S:ate Legislature, for 
according to him, by defining the term 
“property” as incliding agricultura] land, it 
is in effect amending the Central enactment. 
The learned counsel also contended that 
even otherwise the impugned legislation 
would amount to an abdication of its legis- 
lative power to eract a law on succession 
relating to agricultural lards, and as such, 
it is bey^nd the powers of the State Legis- 
lature. Whether these qnestiors have any 


. suhstan се or not, I conld not go into then, 


bec^use of the provisions contained in 
Article 298-A of the Constitution of India, 
which required that such questions as to the’ 
constitutional validity of a State Jaw shall 
have to be decided by a Bench of five Judges. 
Accordinglv, the above second appeal will be 


- placed before mv Lord the Chief Justice for 


posting it before a Bench of five Judges as 
required under Article 228-A of the Constitu- 
tion of India. - АСА: ' 
In view of the fact that the constitutional 
validity of the State Legislature is involved, 
notic? . will issue to the Advocate-Gereral 


, under Order 27-A of the Code of Civil 


Procedure. у 

The Judgment of the Court was delivered 
by * MED 
Ramanujem, 3.—This second ‘appeal has 
been: posted befere the Full Berich аз 
the . constitutional validity of the T? mil Nadu 
Hindu Women’s Rights to Propertv ( Extension 
to Agricultural Lands) Act (XXVI of 1947) 
has been challenged by the appellants herein, 


2. 'The first respo^dent hereim filed the 
suit O.S. No. 169 ої 1971 оп the file of the 
District Munsif, Kancheepuram seeking . 
partition and separate possession of her. 
allaged 1/4th share in the suit properties which 
consisted of two houses and certain agricul- 
tural lands. Her case was that her deceased 
husband Elumalai Reddiar, defendants 3 and 
4, one Kannappa Reddiar, the husbend of 
the second defendart and father of the first 
defendant and one D-vendran were members 
of a Hindu joint family, that the plaintiffs 
husband died in the year 1947, that Deven- 
dran died in the year 1948 but that the 
family continues to be joint and therefore 
she is entitled to claim 1/4th share as the 
widow of the deceaséd cóparcener, Elumalai 
Reddiar. ' i 


3. The suit was resisted only by defendants 


Act (XXVI of 1947) on the ground of ‘legis-, 2 and 3. Their case was that after the death 
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-of the two co-parceners, Elumalai Reddiar 
and Devendran, there was a partition of the 
joint family properties in the year 1948, that 
„in that partition defendants 1 and 2, defen- 
dant 3 and defendant 4 were given a 1/3rd 
share each in the joint family properties and 
. the plaintiff was given the income from sur- 
vey No. 449/1.comprising of 90 cents towards 
her maintenance and thatthe plaintiff wasa 
. Willing party to the said partition arrangement. 
They also contended that in aay event the 
_ plaintiff cannot claim a share in the agricul- 
tural properties on the basis of the provisions 
of Tamil Nadu Act XXVI of 1947 as the same 
is constitutionally invalid. > - 


4. Both the Courts below, Һе], оп a due 
consideration of the evidence adduced in 
the case, that the alleged partition in the year 
1948 set up by the contesting defendants had 
not been proved and, therefore, the plaintiff 
' being the widow of а co-parcener, is entitled 
to seek partition and separate possession of 
‘her husband's share in the joint family house 
and properties by virtue of the. ‘Hindu 
' Women's Rights to Property Act, XVIII of 
1937 and in the joint family agricultural 
land under the Hindu. Women's Rights to 


Act XXVI of 1947). 


5. In this second appeal the learned counsel 
seeks to challenge the concurrent. findings 
of fact arrived at by the Courts below on the 
question-as to whether there was.an earlier 
partition as alleged by the.contesting defen- 
dants in which the plaintiff is said to have 
agreed to receive maintenance from one parcel 
ofland: However we do not sée how those 
findings ‘could be challenged. We are satis- 
fied that on the materials no other conclusion 
is possible. Therefore we have to proceed 
on the basis that the partition alieged by the 
defendants in thé year 1948 has not been esta- 
* blished and the joint family continued to be 
‘undivided on the date of the suit. That 
on this basis the plaintiff is entitled to claim 
a°l/4th share in the non-agricultural properties 
by virtue of section 3 of the Hindu Women’s 
Rights to Property Act, 1937, héreinafter refer- 
rcd to as the Central Act, has not been dis- 
. puted ‘by the appellants. But the appellants 
dispute only the plaintiffs right to claim a 
-1/4th share in the agricultural lands under 
‘the provisions of the Tamil Nadu Ас XXVI 
of 1947, hereinafter referred to as the Tamil 
Nadu Act on the ground that the said Act 
is constitutionally invalid and, therefore, the 
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plaintiff cannot claim any rights thereunder, 
Therefore the only-question to be considered 
now is whether the Tamil Nadu Act XXVI 
of 1947 is constitutionally invalid. i 


6. Тһе appellants question the constitutional 
validity of the Tamil Nadu. Act on three 
grounds: (1) That the Provincial Legislature 
in énacting Tamil Nadu Act XXVI of 1947 
had virtually abdicated its legislative power 
in favour of the Centrallegislature by merely 
amending the definition of the word ‘property’ 
occurring іп .Central Act XVIII. of 1937 
without making a separate legislation of - its 
own on devaluation of agricultural property; 
(2) That Central Act XVIII of 1937 having 
been invalidated with reference to agricultural 
lands by the Federal Courtin In re .The Hindu 
Women’s Rights to Property Act! and Umayal 
„Achs case? Tamil Nadu Act XXVI of 
1947 is enacted to validate the Central 
Act with reference to its application to agri- 
cultural lands which the Provincial legis- 
lature had no competence to do, (3) That in 
any event the Provincial Legislature cannot 
directly amend the Central Act though. it 
had the competence to legislate separately 
on devolution of agricultural lands. 


7. Elaborating the first ground Mr. Parasaran 
learned counsel for the appellants submits 
as under : Though the Provincial Legislature 
had the competence to legislate on devolution 


‘of agricultural lands under Entry 21, List II 


of 7th Schedule to the Government of India 
Act, 1935, it had'not chosen to legislate ' on 
the topic but was satisfied merely by extending 
the definition of property occurring in Central 
Act XVIII of 1937 to agricultural land as 
well, and by so doing, the Provincial Legisla- 
ture has adbicated its legislative functions and 
conferred its legislative power to the Federal 
Legislature, in that it has not only failed to 
consider the necessity for anylegislation on the 
topic but it has merely put its seal on a legis- 
lation' made by the Federal Legislature. The 
effect of the amendment of the term “property” 
occurring in the Central Actby the Tamil 
Nadu Act is that the’ Central Act with all its 
future amendments will have operation in the 
State of Tamil Nadu with reference to agricul- 
tural lands. Such acceptance by one legislative 
body of a legislation made by another legis- 


1. (194) KCR.25 - . | 
2. (1945) 1 MLIJ. 198 ; (1945) F.QR. 1: AJR, 
1945 FC. 25, | M UR ке 
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‘lative body. with all its future. amendments, 

without knowing the scope and ambit, of 
such future amendments, really amounts to' 
an abdication of one's legislative power. - 


8. In support of the said. sub-section,. the 
learned counsel places reliance on a decision 
of the Supreme Court in Shama Rao v. Union 
Territory of Pondichezy. However, we do 
not see how that decision will be of any assis- 
tance to the appellants. In that case the 
Legislative Assembly of the Union Territory 
of Pondicherry passed the Pondicherry. General 
Sales Tax Act, 1965 and it received the assent 
of the President on 25th May, 1965. Section 1 
(2) of that Act provided that it would come 
into force on such dates the Government may 
by notification appoint. Section 2 (1) pro- 
viled that the Madras General Sales. Tax 
Act, 1959 as in force in the State of Madras 
imn*tiately before the commencement of 
the Act shall extend to and come inte force 
in the Union Territory of Pondicherry subject 
to certain modifications and adontiors spe- 
-cified. in that section. Section 2 (2) provided 
that the Madras General Sales .Tax- Rules, 
1959, and any other rules made or issued under 
the Madras Act were to apply to. Pondicherry. 
The Pondicherry Government issued notifi- 
cation dated lst March; 1966 bringing. into 
force the Madras General Sales Tax Act, 
1959 as, extended by the- Pondicherry Act to 
‘Pondicherry from Ist April, 1966. In- the 
meantime the Madras Legislature had amen- 
ded the -Madras Act and consequently it 
was the Madras Act as amended.upto IstApril, 
1966 which · was brought into force under 
that notification. It was contended before 
the Supreme Court that the Pondicherry 
Genera] Sales Tax Act, 1965 which merely 
adopted the Madras General Sales Tax Act, 
1959 as was in force аз оп Ist April, 1966-was 
void and as the Pondicherry Legislature had 
abdicated its legislative function in favour 
of the Madras State Legislature by a whole- 
sale adoption of the - Madras Act as in force 
in the State of Madras immediately before 
the commencement of its Act, and that 
section 2 (1) read with section 1 (2) of the 
Pondicherry Act meant that the Pondicherry 
Legislature adopted the Madras’ Act not only 
as it was on. 25th May, 1965 when it.adopted 
it but also with such amendment or amendments 
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in that Act which might be passed by the 
MadrasLegislature from25 th Мз, 1965,the date 
‘of its adoption ¿till Ist April, 1966, the date of 
' commencements of the Act. The Supreme Court 
took the view that the Pondicherry Legislature 
not only adopted the Madras Act as it stood 
on the date of the passirg.of the Pondicherry 
General Sales Tax Act, 1965 but also adopted 
all the amendments which the Medras Legis- 
lature may make to the Madras Act from the 
date of the Pondicherry Gereral Sales Tax 
‘Act was. passed till.the Pondicherry Govern- 
ment may issue a notification of commen- 
.cement, without knowing the nature andscope 
of such amendments, and that such adoption 
of future amendments to the Madras Act 
-by the Pondicherry Legislature. without know- 
ing the nature of the amendments amounts 
to a tota] surrender in the matter of Sales 
Tax legislation -by the .Pondicherry Legis- 
lature in favour of the Madras Legislature 
and therefore the Act was void.. We do not 
see how the principle laid down in that deci- 
sion wil apply here. While. passing the 
Tami) Nadu Act XXVI of 1947, the Provin- 
cial Legislature did not adopt either expressly 
or by necessary implication the future amend- 
ments to be made to-the Central Act by the 
Central Legislature. P xA T 


9. The learned counsel then’ submits that 
even if the Provincial Legislature did not 
expressly adopt the future. amendments to 
the Centra] Act, the result of exoanding the 
definition of ‘property’ in the Central - Act , 
will virtually result in the application of the 
Central Act with all its future amendments 
to agriculturallands in the Province of Madras. 
We cannot accept the said subimission of the 
learned counsel as correct. Firstly Centra] 
Act XVTII ‘of 1937 was in fact not amended 
after 1947 till date; Therefore there is no 
question of the future amendments to the 
‘Central Act being applied to . agricultural 
lands in the State of Tamil Nadu. Secondly 
^ itis not possible to assume from the mere adop 
tion of the provisions of the Centra] Act by, 
the Provincial Legislature that it will auto- 
matically result in the application ofthe Central 
Act as'amended from time to time, to agricul- 
tural lands іп Tamil Nadu. As has been held 
in Krishna Chandra v. Union of Indias, there is 
no general principle which precludes either 
Parliament or a State Legislature from adopt- 
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-ingan Act with its future amendments passed 
earlier by a State Legislature or Parliament, 
and incorporating them as its legislation and 
the Indian Legislatures have never accepted 
any inhibition against or limitation -upon 
enactment by incorporation as such. In 
State of Madhya Pradesh у. MV. Nurasimhan* 
the Supreme Court has clearly laid down that 
where а subsequent Act incorporates provi- 
sions of an earlier Act, then the borrowed 
provisions become an integral part of the 
subsequent Act, and are totally unaffected 
by any repeal or amendment of the earlier 
Act, but that such a principle may not apply 
in exceptional cases such as (i) the subsequent 
Act and the previous Act are supplemental 
to each other; (ii) the two Acts are in pari 
materio; (iti) where the amendment in the 
earlier -Act if not immorted into the subse- 
quent Act also, it would render the subsequent 
Act wholly unworkable and in effective; and 
(iv) where the amendment of the earlier Act, 
either expressly or by necessary intendment 
applies to the provisions of the subsequent 
Act. It is, therefore, clear from the above 
decisions that mere adoption of the Central 
Act by extending the definition of property 
in that Act to cover agricultural lands in Tamil 
Nadu Act XXVI of 1947 will not automatically 
mean that the Provincia] Legislature has 
chosen to adopt all the future amendments 
to the Central Act as well. “Apart from the 
fact that there was in fact no future amend- 
ments, there does not appear to be any legis- 
lative intendment apparent from the provi- 
sions of Tamil Nadu Act XXVI of 1947 to 
extend the provisions of the Central Act to 
agricultural lands in the State with all its 
future amendments. It is well established 
that in the absence of any intention on the 
part of the Legislature to adopt a law of ano- 
ther Legislature with all its future amend- 
ments, the usual and norma] rule of construc- 
tion will have to apply. Where a statute is 
incorporated by reference into a second statute, 
any repeal or amendment of the first statute 
by a third does not affect the secord, as the 
incorporated provisions have become pert 
of the second statute. As pointed out bv 
the Supreme Court in Ram Sarup v. Munsh? 
where the provisions of an Act are incorpo- 
rated by reference in a later Act the repeaj 
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of the earlier Act has, in general, no effect 
upon the construction or effect of the Act 
in which its provisions have been incorporated. 
It is only in exceptional iristances pointed out 
bythe Supreme Court in State оў Madhya Pradesk 
v. M V. Narasimhan! the repeal or amendment 
of the provisions of the Act which has been 
incorporated in the later Act will amount 
to repeal or amendment of the later Áct, 
but not in all cases. 'We cannot, therefore, 
agree with the contention of the learned coun- 
sel for tke appellants that the. amendment 
of the definition of ‘property’ in the Central 
Act by Tamil Nadu Act ‘will automaticelly 
result in the application of the Central Act 
to agricultural properties with all its future 
amendments and, there is no question of abdi- 
cation or surrender of legislative "functions 
in favour of the Central Legislature "bv the 
Provincial Legislature in enacting Tami] Nadu 
Act XXVI of 1947. Е 


10. The learned counsel further submits that 
the Provincial Legislature should have passed 
an independent legislation on devolution of 
agricultura! lands, that it is not open to it 
to merely expand the definition of ‘property’ 
occurring in the, Central Act, and that such 
an expression of the definition cannot be cons- 
trued as an incorporation of the Centra] Act 
by the Provincial Legislature as pert of its 
Legislation. It is true, the Provincial 
Legislature in enacting Act XXVI of 1947 
has not expressly said that it is adopting ог 
incorporating the Central Act as part of its 
Act. But the intention is obvious. ‘The 
title to the Act clearly indicates that the Legis 
lature has intended to exter d Hindu Women’s 
Right to Property Act (XVIII of 1937) 
to agricultural lands. The ‘preamble also 
indicates that the object of the Act was to 
extend the operation of the Hindu Women’s 
Rights to Property Act XVIII of :/1937 to 
agricultural lands in the Province of Madras. 
Having regard to the object of the Act which 
is to extend the, Hindu Women’s Rights to 
Property Act to agricultural lands, it could 
be taken that the Legislature intended to 
adopt the Central Act as part of its legislation, 
by amending the definition of ‘property’ 
occurring in the Central Act so as to include 
agricultura] lands as wel. We are not in- 
clined to agree with the learned counsel for the 
appellants that the Provincie] Legislature hadi 
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to pass an- independent law without reference 
to the Central Act if it wanted-to legislate on; 
devolution of agricultural lands. The Pro-. 
vincial Legislature can, in its discretion either . 
made an independent law ог adopt an exis- 
ting Act passed by another Legislature. if it 
considers that legislation suitable for its pur-. 
poses. It is a well established legislative 
practice to adopt or incorporate in an Act 
the provisions of another act for the purpose 
of convenient reference. In А.Т. Corporation v. 
Assistant Collector, Customs! , the Supreme Court 
has observed : ` г 


“Tt is well—accepted legislative practice 
to incorporate by reference, if the Legis- 
lature so chooses, the provisions of some 
other Act in so far as they are relevant for 
the purpose of and in furtherance of the 
the scheme and objects of that Act....*: 


Referring to Shama Rao’s case?, relied on by 
the appellants, the Supreme Court in Gwalior 
Rayon Mills v. Assistant Commissioner, Sales Tax?, 
observed : - 


** We think that the principle of the ruling 


in Shama Rao's cas? (уі. Shama' Rao) 
must . Бе confined to the facts of 
the case. It is doubtful whether there, 


is any general principle which. precludes 
either Parliament or a State Legislature 
. from adopting à law and the future amend- 
ments to the law passed respectively by 

‚ а State Legislature or Parliament, and in- 
corporating them in its legislation. At 
any rate, there can be no such prohibition 
when the adoption is not of the entire corpus 
of law on a subject but only of a provision 
“and its future amendments and that for 
a special reason of purpose.” ` 


11. That the Legislature can, if it so chooses, 
adopt the provisions of an existing Act and 
incorporate the same as part of its Act for 
purpose of convenience can no longer be in 
dispute. In Krishna Chandra v. Union of India, 
it was pointed out ; боз 


* It is а far constitutional cry from this posi- 
tion to the other’ proposition that where 
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Parliament has power to enact on a topic 
' actually legislates within its campetence but, 
as an abbreviation of drafting, borrows into 
the statute by referencethe words of a State 
. Act not gua State Act but as a conve- 
nient short hand, as against а long hand 
writing of all the sections into the Central 
Act, such legislation stands or falls on 
Parliament’s legislative power, vi -a-vis the 
subject viz., mines and minerals. The dis- 
tinction between the two legal lines may 
sometimes be fine but always is real. ” | 


It is therefore clear that once the Provincial 
Legislature has got the competence to, make aj- 
a law on devolution of agricultural property, 
the fact that it has, instead of making ап 
independent legislation, adopted a shorthand 
form of incorporation by reference to a 
Central Act does not make it unconstitutional, 
The doctrine of incorporation by reference 
to an earlier legislation is well-known and it 
has been very aptly described by Lord Esher, 
in In re, Wod’s Esiate Ex parte Her Majesty’s 
Commissioners of Works and Buildings,’ thus: . 


* If a subsequent Act brings into-itself by- 
reference some ofthe clauses of a former Act 
the legal effect of that, as has often been 
held, is to write those: sections into the new . 
Act just as if they had: been actually written 
in it with the pen or printed in it, and, the 
‘moment you have. those clauses in the later 
Act, you have those clauses in the-later Act,. 
you have no occasion to refer to the for- 
mer Act at all. For all practical purposes, 
‘therefore, those sections of the Act ot 1840: 
‘are to be dealt with as it they were actually ` 
in the Act of 1855.” : : 


In view of the above discussion, the first con- 
tention of the appellants has to be rejected. , 


12. As.regards the second contention that 
the Act is intended to validate Central -Act- 
XVIII of 1937 which been. held to be inap- 
licable to agricultural lands by the Federal 
Court, and that the . Provincial. Legislature 
has no power to mzke such a validating law, - 
the submission of the learned counsel is this; 
The Act is intended in to get over the: deci- 


' sion of the Federal Court and ‘to cure the: 


1. (1972) 1..$.G.J. 534:(1972) 3 
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legislative incompetence of the Federal 
Legislature. By extending the definition of 
property in the Central Act which was held 
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ot to include agricultural lands on the ground 
of absence of legislative competence, the 
Provincial Legislature cannot be said to 
have legislated on the topic of devolution of 
agricultural lands. The object ‘of enacting 
Act XXVI of 1947 was not really for the 
purpose of making a law on devolution of 
agricultural lands-but its sole purpose is to 
enable the law made by the Federal Legis- 
lature to operate in relation to agricultural 
lands in the State of Tamil Nadu, thus con- 
ferring Legislature competence on Federal 
Legislature which it did not have. 

13. The learned counsel, in support of that 
submission refers to certain observations 
in the ‘decision in Jogar Mills v. State! 
which are to the effect that Parliament 
cannot validate an invalid State Act by cori- 
ferring legislative competence on the Stàte 
Legislature which it did not possess. In that 
case the facts were entirely diferent. Under 
the Madhya Pradesh Sugarcane (Regulation 
of Supply and Purchase) Act, 1958, a cess 
was levied on sugarcane. In Diamond Sugar 
Mills Ltd. v. ‘The State of Uttar Pradesh®, the 
Supreme Court held that such a levy was not 
valid as the State Legislature had no legis- 
lative competence to impose the levy. Simi- 
lar Acts enacted by several other States also 


suffered from the same infirmity. To meet 
the situation, the Parliament passed the 
Sugarcane Cess (Validation) Act, (XXXVIII 


VIII of 1961). By section 3 of that Act all 
the assessments and collections made before 
its commencement under the various 
State Acts had been validated and all the pro- 
visions of the State Acts as well as the rele- 
vant notifications, rules etc, made under the 
State Acts tere treated as part of section 3 
from the relevant dates when the State Acts 
were passed. The validity of the said vali- 
dation Act was questioned before the Supre- 
me Court inter alia on the ground: that the 
Validation Act is only to cure thé incompe- 
tence of the State Legislature and not to levy 
a cess by the Parliament itself and, there- 
fore, it was à colourable piece of legislation. 
The Supreme Court held that so long as the 
Parliament had the legislative competence to 
deal with the subject-matter under section 
3 of the Sugarcane (Validation) Act, 1961, 
it cannot be challenged on the ground that 
the benefit under the Act goes to the States. 
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and not to the Centre, that the'said seetion 
3 cannot be taken to validate the invalid 
State’ statutes but has to be taken to be a law 
concerning the cess covered by the State sta-- 
tutes and that the Parliament instead of 
making elaborate and long provisions in res- 
pect of the recovery of cess had decided to 
make a compendious provision such as is 
contained in section 3 for the sake of brevity 
and convenience. The Supreme Court observed 
that the plain meaning of section 3 is that all 
the material provisions -of the State Acts- 
as well as the notifications orders:and rules 
issued thereunder are included in it and shall. 
be deemed to have been so included аға 
material times, and therefore the Act cannot 
be taken to be a colourable piece of legisla- 
tion and that to hold otherwise would be to 
cut down the width and: amplitude of 
the legislative competence conferred оп Par- 
liament by the relevant entry in List I of the 
7th Schedule. The Supreme Court further 
observed that the validity of an «Act must be 
judged in the light of the legislative compe- -` 
tence of the Legislature which passes the Act 
or with reference to the question as to whether 
the fundamental rights of the citizens 
have been improperly contravened or ‘other 
considerations which may be relevant in that 
behalf, and that it will be inappropriate and 
indeed illegitimate to hold an enquiry into 
the manner in which the funds raised by an 
Act would be dealt with. This decision of 
the Supreme Court far from supporting the 
appellant supports the respondent's contene: 
tion that the validity of Tamil Nadu. Act 
XXVI of 1947 has” to be considered only 
with reference to the legislative competence 
and not with reference to the form of its legis- 
lation has taken. , ` i eS 


14. No doubt, the Central Act has been held 
by the Federal Court to be inapplicable to 
agricultural lands as the Federal Legislature 
had no legislative competence to enact a law 
on devolution of agricultural lands. On taking 
note of the said decision, the Provincial Le- 
gislature having the requisite legislative com- 
petence felt that it was not expedient to have 
two rules of succession, one with regard to 
agricultural lands and the other with regard 
to other species of property and, there- 
fore, passed the Madras Act XXVI of 1947 
to remedy the decision of the Federal Court 
and to apply Central Act to agricule 
tural lands in the State. We do. not see .how 
the passing of the said Act could.be construed 
as conferment of legislative. competence on 


TIJ. 


Federal Legislature by the Provincial Legisla- 
ture. There is also no question of validating 
the Central Actor curingany defect therein by 
the Provincial Legislature. The Provincial 
Legislature taking note of the decision of the 
"Federal Courtthat the power to make а law: 
чп relation to devolution of agricultural lands 
was with the Provincial Legislature, has 

itself chosen to make a law on devolution of 
agricultural lands by adopting the Central 
Act and making suitable amendments thereto. 
[The Provincial Legislature while making the 
ilaw, however, had decided that rather zhan 
"imaking elaborate and long provisions in res- 
pect of succession to agricultural lands, it can- 
jadopt the Central Act in entirety for purpose 
qof convenience and amend the definition of 
‘property? in the Central Act so as to 
include agricultural lands as well. It is 
always open to any Legislature, if it so chooses, 
to ;adopt any existing piece of legisla- 
dtion made by any other legislative body and 
japply the same with such modifications as 
jconsidered necessary tó suit its ‘object and 
Чрогроѕе, and by such incorporation the Act 
iwhich has been incorporated becomes an 
j Act passed by it. · Therefore the second con- 
tention also fails. : 





15. The third contention put ‘forward by 
the learned counsel is based on the following 
observation of the Supreme Court іп Zaver- 
bhai Amaidas v. The ‘State of Bombay! : 


ба » 


* Discussing the nature of the power of 
thé Dominion Legislature;  Canade, in 
relation to that of the Provincial Legisla- 
ture, in a situation similar to that under 
., :Section 107 (2) of the Government of India 
` „Act, it was observed by Lord Watson im At- 
torney-General for Ontario ү. Attorney General 
_for the Dominion*, that though a law enac- 
ted by the Parliament of Canada and within 
its competence would override Provincial 
legislation covering the same field, the Do- 
minion Parliament had no authority con- 
ferred upon it under the Constitution to 
‘enact a statute repealing directly any Pro- 
vincial statute. That would appear to 
have been the position under section 107 
(2) of the Government of India Act with 
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reference to the subjects mentioned in 


the 
Concurrent List. ° р 


The above observations have been made while 
considering the scape of section 107 (2) of 
the Government of India Act which corres- 
ponds to Article 254 (2) of the Constitution. 
In this case we are not concerned with a legis- 
lative entry in the Concurrent List but are 
concerned only with the Entries in ‘List II 
of Schedule 7 which is exclusively the State 
field. There is also no question of .repu- 
gnancy arising in this case between the Cen- 
tral Act and the Provincial Act. As a result 
of the decision of the Federal Court holding 
the Central Act to be applicable only to non- 
agricultural properties the Provincial Legis- 
lature, in exercise of its legislative power, is 
empowered to enact, if it so chooses, similar 
law for devolution of agricultural lands, which 
subject is within its exclusive field. There is 
therefore, no question of the Central as well 
as the State Act operating in the same field 
and it is only in such cases. either section 107 
(2) of the Government of India Act or Article 
254 (2) of the Constitution will come into 
play. Therefore the above observations of 
the Supreme Court cannot be taken advantage | 
of by the appellants to question the validity 
of Tamil Nadu Act XXVI of 1947 on the 
ground that the Provincial Legislature cannot 
directly amend.the Central: Act. Even in 
the area in: which’ Article 254 (2) operates, 
the said observations are as such not binding 
under Article 141,° Zoolfikar :А v. ‘Official 
Trustees In that case a Division Bench has 
held that the said observations of the Supreme 
Court in .Zaverbhai’s case? cannot be taken to 
be . еуеп obiter dicta. ‘The Supreme Court 
itself has recently pointed out in° Ranchhoddas 
V. Atmaram v. Union of India? that ап: opinion 
on a question never required to be decided 
by the Supreme: Court cannot be treated as 
having been decided by it so as to ‘become 
a binding decision. It is however unneces- 
sary to go into the question as to the binding 
nature of the said observations made by the 
Supreme Court in Zaverbha?s case? as we are 
of'the view that the question whether the 
State Legislature could adopt and incorporate 
an Act passed by the Central Legislature by 
making suitable amendments thereto can be 
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iaken to be concluded by the two decisiors 
of the Supreme Court in Japra ugar Mills 
v. State! and Krishna Chandra's. case.2 ` In these 
cases thé. Parliament adopted and incorpo- 
rated. the provisions of certain State Acts 
which had been declared invalid for want of 
competence while legislating-on a subject 
within its :competence' and such incorpora- 
пор. was: upheldi The first decision has 
already beénvreferred to ‘in detail. In the 
second decision.: Parliament had iri: exercise 
of its legislative: power enacted the Bihar Land 
Reforms: Laws.{Regulating Mines and: Mine- 
rals) Validation. Act,. 1969, with.a view to 
validate an. invalid law passed by the Bihar 
"Legislature by‘ re-enacting the State Act 
‘with -retrospective effect in its own right. 
‘Ancattack 1 was ‘made’ on the constitutional 
validity of the said Central Act on.the ground 
that the Parlament: cannot validate a law 
passed by an ‘incompetent: State Legislature, 
that such validation amounts to conferment 
Of legislative. competence Бу. Parliament on 
the State Legislature which it~ did not possess 
under:the Constitution, ‘апа that validation 
by а subsequent · Act of a competent Legis- 
jature’can only be by a subsequent law enac- 
ting the. provisions of the State Act expressly 
20г "by incorporation. ' The Supreme Court 
while rejecting'the said''objection pointed 


.out that though the Parliament cannot confer · 


competence ion State Legislature which it 
` did not have under the Constitution to make 
a law in respect of _ matters falling outside 
the State List, it has the power to enact a law 
.on a topic within itsccompetence by adopting 
the provisions of the State Act, not gua State 
Act but as a convenient short-hand, as against 
a .long-hhüd writing of all the sections 
.into the Central Act. In that. case section 
2.(1) of the ,Validating ` Act passed 
y "the Parliament said: that the laws 
-specified in the Schedule shall be : deemed 
: always to have. been as.valid as if.the provi- 
. sions contained therein had been enacted by 


Parliament. This section was. construed by the- 
Supreme ‘Court as.a re-enactment by the Par-- 


liament of a law on the same topic of Mines 
‘and Minerals which was covered by the 
Bihar -Act which had been declared to be in- 


valid by: the. Supreme Court. The said 
-decistion - is also an authority.. for ----the 


proposition that Parliament instead of making 


жү 


а{гезһ ог черди ейн on а topic 
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within its competeree сап adopt and 
incorporate even an invalid State law on the 
same topic if the Parliament so chooses. Here 
we have a converse case., The Central Act 
is a piece of legislation by the Federal Legis- 
lature in respect of a topic within its compe- 
tence, that is in respect ` of succession to non- 
agricultural properties. The Provincial Legis- 
lature while enacting a Iaw on devolution of 
agricultural lands adopted and incorporated 
as part of its legislation ,the Central Act. 
The décisions of the Supréme Court in арта 
Sugar Mills case’ апа Krishna Chandra s сазе 


_have gone to the extent of prmitting the Legis- 


lature to adopt and incorporate as part of 


ts legislation an invalid piece of legislation 


passed bythe State. Butthereisan a fortiort 
casé where the Central Acthas not been in- 
validated and, the Provincial ‘Legislature, ‘had 
following a well-established legislative practice, 
adopted and incorporated as part of its legis- 
lation the provisions of the Central Act. 


16. Mr. Parasaran would say that the' Tamil 
Nadu Act XXVI of 1947 does not in terms 
incorporate the provisions of Central Act 
XVIII of 1937 by reference but it merely 
amends the definition of ‘property’: contained 
in that Act. It is true, the provisions of the 
Central Act have not been treated as an .Act| 
passed by the Provincial Legislature expres 
sly. But such an incorporation has neces-; 
sarily to be implied having regard to the 
title and preamble given to the Act' which 
is to extend the provisions of the Central Act 
to agricultural lands in the State -of Tamil 
Nadu. The adoption or incorporation of 
the Central Act would have been made by 
the Provincial Legislature by using more} 
clear and specified language. But so long 
as the intention to adopt and incorporate the 
“Central Act as part of its legislation is clear} 
then, the Act cannot be held to be incompe- 
tent. How far a careless and imperfect draf-} 
ting of the Bill will affect the legislation has 
been referred to by the Supreme Court in 
the following passage in Krishna Chandra v.. 
Union of India? р 


“No doubt, there .is some remissness im 
the drawing ир, о} what professes to be a 
validating law and the, neglected art of 
drafting bills is in" pert the reasom for 
subtle length of submissions where better 







^t 
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skill could have madethe sense of the sta- 
tute Iucent and its validity above-board. Infor- 
med by a realistic idea of shortfalls in legis- 
lative drafting and ofthe social perspective 
of the statute but guided: primarily by. what 
the Act has said explicitly or by necessary 
implication, we will examine the meaning 
and its impact on counsel’s contentions.” 


As the incorporation of Acts passed by one 
Legislature by. another legislative body is 
permissible we have no doubt that the Tamil 
Nadu Act XXVIof 1947, which by necessary 
implication. adopts and incorporates Gentral 
Act XVIII of 1937 is quite valid and it does 
not suffer from legislative кол. 


17. The result in the: second арЭса1 fails: 
and is dismissed. There will, however,” be 
no order as to costs. 


К. 5. ` | 





Second Tn 

dismissed. 
IN THE HIGH QOURT OF JUDICATURE 
AT MADRAS. | 
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tion passed by the’ Rent сино 
vision: to the High Court, 


On re- 


Held, that there is а fundamental difference 
between ‘profession’ and ‘trade or business’. 
The words ‘trade’ and ‘business’ do not mean 
the same thing. While all trades may be 
business, all business is not trade. The dis- 
tinction between ‘business’ and ‘profession’ 

is emphasised in rule 40 of the Rules madé. by 
the Bar CouncilofIndia..» The rule saysthat ar 
advocate shall.not personally engage in ‘busi- 
ness’ and he inay be a sleeping’ partrer in а 
firm, if in the opinion of the appropriate state 
Bar Council the nature of business is not in- 
consistent with the dignity of the profession. 
It is therefore clear that the two terms “pro- 
fession” and “business” аге not synonymous. 
An advocate is approached by his client in 
. regard to his problems with reference to his. 
property, his trade, business, or industry and 
sometimes With regard to problems relating 
to his freedom and it ‘is exp>cted that an advo- 
cate would be in a position to help him in 
his difficulties to the best of his ability and not 
betray the confidence reposed in him. This: 


' is one of the elements which should be borne’ 


PRESENT :— G. Maheswaran, у de 


M/s. Kolapur Traders, Vellore by 4 partner 
Gandhibai ў wee Petitioner* 


D.' | T Mors 


Subramania Mudaliar ... Respondente 


! 

Tamil Nadu Buildings (Lease and Rent Control 
Act (XVIII of 1960) (as amended by Act (XXI oj 
1973), section 10 (c) (222) — Lawyer owning pre- 
mises in occupation of tenant doing Jaggery business 
— Petition for eviction of tenant alleging ` requirement 
of the landlord for carrying’ on his, legal profession— 
Legal professions whether a’ P business” — Peti- 
tioner held not entitled to an order for eviction . 


The owner of a building who, was a lawyer 
filed a petition against a firm doing. business 
in jaggery and occupying the premises belong- 
ing to the lawyer, for eviction, on the ground 
that he required the premises for a bonafide 
business, namely to: setup his practice. The 
Rent Controller. ordered--eviction accepting 
the .case of the landlord and the ‘Appellate 
Authority also confirmed; thes order of evic- 


21. 


*GRP. No. 2405011976: гү; x Sn 1979. 


in mind in considering-whether a particular 
person is practising a ‘profession’ or is merely 
E a ‘business’. The profession of an advo- 
cate involves a high Code of ethics and very; 
considerable responsibility. The profession. 
of an advocate constitutesa learned ‘profession” 
which cannot be terned as ‘business’ within 
the definition of section 10 (3) (с) (ii) of the 
Tamil Nadu Buildings (Lease and Rént Cont- 
rol) Act. Therefore the landiórd ‘who is 
an advocate cannot apply under section 10 
(3) (c) (iii) of the Act for eviction the tenant 
from the prémises on the ground that the гез- 
pondent requires і the sáme for "locating his 
office." [Para. 7. 


Cases referred to :— 


Fraser ©? Ross v. Sambasiva Iyer, ( (1968) 68 LT.R- 
279 : LL.R. (1968) 3 Mad. 655 . (1968) I 
M.L.J. 361 : (1968) 1 Comp.L.J. 159: A.LR. 
1969 Mad. 134; Naiionsl Union of Commercial 


Employees ` v. Mekar, (1962) ‘l Lab UE 
94] : ALR: 1962 ‘S.C. · 1080: Commissioners 
of Inland Revenue v. Mase, (1919) 1 
К.В. 647 ; N.E. Merchant v. Bombay Muni- 


cipal Corporation, (1967) Bom. L.R. 758; Taimel 
v. Laxaman Sewsak Surey, (1972) R.G.J. 1; Sethu- 

yaman v. Meenakshi, AIR. 1967 "Ker, 98; 
Rolls v. Millers 27 ‘Ch? D.71. * * 
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PPelition under section 250fthe Tamil Nadu 
Buildings (Lease and Rent Control) Act XVIII 
of 1960 (as amended by Act XXIII of 1973; 
praying the High Court to revise the order 
of the Court of the Principal Subordinate 
Judge, Vellore dated 20th July 1976, and made 
in С.М.А. No. 65 of 1975 (КСОР No. 35 of 
1975— Rent Controller, Vellore. 


V. Ratnam, for T.S: Viswanatha Rao and А.б. 
Gajapathy, for Petitioner. | 


юг K.N. Balasubramaniam 


Ј. Dhanyakumar 
for Respondent. 


The Court made the following 


ORDER:—The revision petitioners are tenants 
in respect of premises No.. 48, Bogipattarai 
Street, Vellore and they are carrying on business 
in jaggery. They were let into’ possession 
by the father of the respondent. The pro- 
perty fell to the share of respondent. Theres- 
pondent who is ап -Advocate practising ' at, 
‘Vellore requires the premises for the purpose 
of locating his chambers. · The revision peti- 
tioners are keeping the premises locked and 
also require a pagadi of Rs, 5000 and there- 
fore the respondent. filed a petition for evic- 
tion of the revision petitioners before the Rent 


‘Controller, Vellore. 


2. "Тһе application was resisted by the revi- 
sion petitioners, who inter alia contended that 
the building is not suited for running the office 
ofan, Advocate and that.the notice terminating 
the tenancy is not valid. The Rent Controller 
Ordered eviction as, in his view,-the require- 
ment of the landlord of the premises was for 
the bona fide purpose of setting up his; practice. 
In appeal, the Appellate Authority confirmed 
the finding and dismissed the appeal. The 
revision petitioner is aggrieved and has filed 
this revision. 

3. It is contended before me for the revision 
petitioners that the profession of an Advocate 
is not a “business” within the meaning of the 
Rent Control Act and therefore the, order of 
eviction is wrong. The petition is one filed 
under section 10 (3) (a) (iii) of the Tamil Nadu 
Buildings (Lease and Rent Control) Act. 
Section 10 (3) (a) (iii) runs thus : 


* A landlord may, subject to the provisions 
of, clause (d), apply to the Controller for 
an order directing the tenant to put the 
landlord in possession of the building.... 


N 
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(iii) in case it is any other non-residential 
building, if the landlord or any member 
of his family is not occupying for purposes 
of a business which he or any member of 
his family is carrying on, a non-residential 
building in the city; town or village concerned 
which is his own." : К 


The averments in the petition show that the 


petitioner is a practising Advocate at Vellore - 


and is not occupying for purposes of his pro- 
fession any other non-residential building in 


the town, which is his own. These facts are . 


not disputed. I may also here point out 
that the contention that the building in ques- 
tion cannot be used as a chamber of an advo- 
cate is not préssed before me. It is contended 
for the petitioner by his counsel that the pro- 
fession' of an advocate is a “learned .profes- 


sion" ‘and the essential idea of a “learned 
profession" is pursuit of an avocation or 
Occupation , substantially involving the 


intellect and the same is characterised’ by 
equipment of learning, skill or judgment 
acquired through intellectual means, the 
employment of capital for this purpose ‘being 
largely subsidiary or incidental in character. 
This contention requires examination. 


4. In Fraser @ Ross v. V. Sambasiva Dyer a 
Bench of.,this Court extracted observations 
of the Supreme Court in National’ Union of 
Commercial Employees v. Mehar” (Industrial 


Tribunal Bombay) and others? The observa- . 


tions of their Lordships of the Supreme Court 

in the said ruling ате: WC Feeds i 
* A person following a liberal profession 
does not carry on his profession in any 
intelligiblesense withthe active co-operation 
of his employees and Һе principal, 
if ` not {һе sole, capital, which 
he brings into his profession is his special 
or peculiar intellectual and educational 
equipment. That is why on broad and 
general considerations which cannot be 
ignored,a liberal profession like that of an 
attorney must, we think he deemed to be 
outside the defjnition of ‘industry’ under 
section 2 (у) of the Industrial Disputes 
Act", 

5. Scrutton L.J. observed in Commissioner of 

Inland Revenue v. Mase? that the essential idea 

of “learned profession" which cannot, in the 
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modern context, be merely limited to the 
original categories of Church, Medicine ang 
Law, is that it is the pursuit of an avocation 
or occupation, substantially involving the 
intellect. In Fraser and Ross v. Sambasiva 
Iyer the learned Judges referred to a passage 
in N.E. Merchant v. Bombay Municipal Corpo- 
ration? and extracted what in their opinion is, 
“Perhaps the best account of the profession 
and its setting. This account which is extrac- 
ted by the learned Judges runs thus : 


“We further think that in considering 
whether an activity is a profession or not, 
we may perhaps be guided by the fact that 
the Church, the Medicine and the Law 
have been for centuries regarded as learned 
professions. In each of these three, the indi- 
vidual activity is characterised by personal 
skill and intelligence and is dependent on 
personal study, characterand integrity. These 
qualities displayed by the practitioners of 
these learned professions inspire confidence 
in persons approaching them for advice or 
guidance. The first is approached for spiri- 
tual comfort and guidance, the doctor for 
physical or mental ailment and the lawyer 
for legal advice. But in each case the per- 
Son who approaches them chooses them 
according to his own conception of the skill, 
' intelligence and integrity of the person ap- 
proached, and since he approaches in entire 
confidence, the priest, the doctor and the 
lawyer have a corresponding obligation not 
to betray the confidence and advise his 
client as best as he can. The same element 
of trust and confidence must be a test in 
more or less degree in modern professions.’ 


These observations very clearly show that the 
profession of an advocate is a “learnec pro- 
fession”, Learned counsel appearing fcr the 
respondent pointed out that the word ‘“busi- 
ness" in section 10 (3) (a) (їп) of the Act is 
wide enough to include any profession 
including the profession of law. In support, 
he invited my attention to the rulidg in 
Taimal v. Laxaman Sewak Surey and — others? 
Sen, J, of the Madhya Pradesh High 
Court was of the view that | “the word 
"business" in section 12 (1) (f) of the 
Madhya Pradesh Accommodation Contro 
Act, 1960 is used in a wider sense and is nol 
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there synonymous with trade or commerce” 
and it means anything as distinguished from 
“pleasure”. In Sethuraman v. Meenakshi*, Menon 
. and Govindan Nair, J., were of the view 
that the expression “Profession” is confined 
to the practice of theology,law and medicine, 
that with the extension of application of science 
and learning, the expression has come to cover 
other vocations as well, but the dividing line 
between what is a “profession” and what is 
a “trade” or “business”’ still subsists. They 
are of further view that the expression “trade” 
or “business” as it is understood connotes а 
commercial activity, but the expression “‘profes- 
sion” does not and is virtually at the other 
end of the ‘scale, that the word “business” 
and the .expression “trade” or “business” 
occurring in the proviso to section 11 (3) of 
Kerala Buildings and Rent Control Act (IL 
of 1965),will not include the profession of an 
advocate. Fraser ©? Ross v. Sambasiva Iyer* 
was a case in the domain of industrial law 
and the question that arose for consideration 
was whether a firm of chartered accountants 
and auditors which is conducting the profes- 
sion will be an “industry” within the scope 
of section 2 (j) of the Industrial Disputes Act. 
The term “industry ? is defined as any busi- 
ness, trade, undertaking, manufacture orjcalling 
of employers and includes any calling, service, 
employment, handicraft, or industrial occu- 
pation or avocation of workmen. The learned 
Judges held that the chartered accountants 
and auditors will constitute a learned or libe- 
ral profession and it cannot be termed an 
industry as defined in section 2 (j) of the In- 
dustrial Disputes Act, 1947. : eS 


6 The learned counsel appeaying for the 
respondent invited my attention to the mean- 
ing of the word “business” in the Law Lexi- 
con of Ramanatha Aiyar. The word “busi- 
ness” is defined, as follows: An affair requir- 
ing attention and care, that which business. 
occupies one's time, attention and labour 
as his. chief concern; mercantile pursuits; 
that which one doesfor a livelihood; occupation ; 
employment as the business of a merchant; 
the business of agriculture. 


7. Lindley, L.J. in Rolls v. Miller? observed 
thus: 





1: A.LR. 1967 Ker. 88. 

2. (1988) 1 M.L.. 361: (1968) 1 Comp. L.J. 152: 
68 I.T.R. 279: L.L.R. (1968) 3 Mad. 655, 

3. 27 Ch. D. 71 at 88. 
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«When we look into the dictionaries as to 
the meaning of the. word ‘business’ I do 
not think they throw much light upon it. 
. The word means almost anything which is 
‚ап occupation, as distinguished from a 
pleasure; anything which is an occupation 
or duty which requires attention is а busi- 
ness we do not think. -We cant get much 
aid from the dictionary." 


The reference should look at the object with 
Which the word “business”. is used in section 
10 (3) (a) (iii). Tam inclined to adopt the view 
taken by Meron: CJ, and Govindan Nair, 
Jo in Sethuraman v. Meenakshi’ that the pro- 
fession of an advocate is not a business. This 
decision of the Kerala High Court was sought 
to be distinguished by Sen, J., іп Tarama! v. 
Laxman Sewrk Surey and others? - The learned 
Judge distinguishes the said ruling in the 
following terms. Qe "ud ut 
` “J am aware that Menon C.J., and Govin-« 
‘dan Nair, J., in Sethuraman v. Meenakshi! 
have taken a somewhat different view 
* but that decision is hardly ‘of any assistance 
' because the, language of séction: 1l (3) of 
‘the Kerala Buildings  (Lease- ard Rent 
Control) Act, 1965; was’ different. The 
expression used in the? Act was “trade or 
business”. Now, the ‘association of the wider 
word’ “business” with the word “trade” 
' of a narrower significance brings into play 
a different rule of construction.” 


With great respect to the learned Judge, I 
am unable to understand how à mere associa- 
tion of a wider word: with a word of narrower 
significance would bring into play a different 
rule of constyuction altogether. It is nobody’s 
-contention that. an advocate's profession will 
{be .covered: by thé word “trade”. There is 
certainly a fundamental difference between 
profession апа trade or .busines. І am 
jaware that the words “trade” -or busi- 
nes$" do not mean the same thing. While 
jall trades may be business, all business is 
Jtrade.. The distinction between “business” 
and “profession” is emphasised in rule 40 of 
the Rules made by the Bar Council of. India. 
The rule says that an advocate shall not per- 
jsonally engage in business and he may bea 
sleeping partner in a firm, if in the opinion 
of the appropriate State Bar Council the 









(nature of the business is not inconsistent -with ` 
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1. А.Т.К. 1968 Ker. 88. 
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THE MADRAS LAW JOURNAL-REPORTS 


[1979 


the dignity of the profession. It is therefore 
clear that the two terms “profession” and 
“business” are not synonymous. An advocate 
is approàched by his client in regard.to his 
problems with reference to his property, his 
trade, business, or.industry and sometimes 
with regard to. problems relating to his frees 
dom and it is expectedthat an advocate would 
be in a position to help him in his difficulties 
to the best of his ability and. not betray the 
confidence that is reposed in him. This is 
one of the elciments which should be borne 
in mind in considering whether a particular 
person is practising a profession or is merely 
doinga business. The.profession ofan advocate 
involves a high code of ethics and very consi- 
derable responsibility. I am therefore of the 
view that the profession of an advocate con- 
stitutes a learned profession which cannot be 
termed as business within the definition of 
section 10 (3);(a) (iii) of thé Act. Therefore 
the respondent landlord who is an, advocate 
cannot apply under section 10 (3) (а). (iii) 
of thé Act for the eviction of fhe revision peti- 
tioner from the premises on the ground that.the 
respondent requires the same ‘for locating 
his. dffice*, There is;no other contest ip this 
application. The revision has- therefore: to 
be allowed and is hereby allowed.” The orders 
of the Courts below. are set aside, and the 
Rent Control Original Petition is. dismissed. 
There will be no order as to costs in this revi- 
sion. . * RS i 

R.S. Petitions’ allowed 


E ‘ 
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IN THE HIGH COURT OF JUDIE 
TURE AT MADRAS. 


Present:—T. Romaprasada Rao, cr, "= 


-Boologanathan :. 


baje 


v. 
Р. ‘Govindarajan and others 
Porn E Respondents: 
Tamil Nadu City 7 Tenants’ Protection Act (ш 
-of `1922), section 9—Transfer of Property. 
Act (IV of 1882), section 111 (g)—Tenant 
denying title of landlord — Jus tertii—Rela- 
tionship of “landlord and tenant snapped— 
“Thereafter money ‘paid for rent would be 
damages for use and occupation —Tenant 
cannot ‘claim benefit under ‘the City Tenanis 
Protection Act.,. : 
Tf once a tenant ‘openly denies the title of 
the lessor or pleads jus tertit, then it auto- 
maticaly follows tbat he would not be con- 
Sidered as a tenant for any purpose whatso- 
"ever, as under section 111:(g) of the Trans- 
"er of "Property Act Ьу such open denial of 
‘title or by pleading jus tertti, there is a for- 
‘feiture of the tenancy and the relationship 
of landlord and tenant is snapped thereby’. 
"The fact that he remains in' possession of the 
"premises and pays, what according to him, 
‘is rent or is' prepared or ‘willing to pay such 
Tent, could only, in the circümstances, be 
-understood as money paid towards damages 
"for use and occupation. Juridical possession; 
‘therefore, is the essence for fhe creation of 
the relationship of landlord and tenant. Once 
‘there is a snapping of the relationship by a 
voluntary act of omission or commission on 
‘the part of the person in occupation as tenant 
‘then, he cannot inconsistently claim -such a 
legal status under any provision’ of law. 
ве, 3. | 


‘Once there is а denial of the landlord’s title 
‘the relationship of landlord and tenant gets 
automatically .severed and the latter cannot 
take ‘advantage of the statutory _ benefits 


D 
` i 





*C.R.P. No. 3284 of 1974. 5th January, 1979. 
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under the City Tenants’ .Protection Act. 

| ДИ Раа. `3.] 
Сазе referred to: th кз 
едк. Naicker. Эи pom Атта, 


(1965). 2 M.L.J. 188: 1. L.R. (1966). L 
Mad. 177: 78.,L.W.: .281:, A. L R.. 1965 
Mad. 442. 7; 


Petition under section. 115 of ‘Act V of 1908 
praying the. High Court, їо revise the order 
of the District Judge, West Thanjavur, dated 
18th February, 1974:.in-C.M:.A. No, 29. of 
1972.—O.P. No. 48 cof is «Sul Court, 
Ша 


S. ` Jagadisa Iyer, for Petitioner. 
T. R. Rajagopalan, for Respondents. 


4 LEO 


The Colne made the following ` vn dy ia 


ORDER. —This Civil Revision” "Pétition is 
against the order of the, earned. District 
Judge, West Thanjavur. ^ The "petitioner 
claims'ito be a legatee..under a will of thé 
quondam tenant: of the suitiland. -The quon- 
dam tenant, namely; the testator, when he 
was confronted with a suit: for' ejectment by 
the owners of the land, бебар. application 
under section 9 of the "Tamil ' Nadu -- City. 
Tenants’. Protection Act (hereinafter calléd 
the Act). ' Before the application ‘could be 
disposed of, he died. The present petitioner 
was brought on record.as the legatee under 
the will referred to above.  The-petitioner 
wanted ‘to continue the said application under 
section 9 of the Act and, on the foot of his 
status as the legatee of the lease-hold rights, 
claimed such protection after~the death of 
the testator. It was this application -which 
came up for consideration before the lower 
Court. It may be incidentally, pointed out 
that in an earlier proceedings which was 
initiated by the respondents but undért the 
Tamil Nadu Buildings (Lease and Rent Con- 
trol) Act, against the testator referred to 
above (the , quondam tenant), the plea was 
one of denial of title of the landlord. It 
was in these circumstances, . the parties were 
referred to a civil suit... This ‘compelled, 
therefore, the respondents as landlords to file 
a .suib -for possession or. . ejectment, 
Taking advantage of ‘such а, suit in 


“з n 
(t 


in кы an 


"n 
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ejectment the petitioner and the quoandam 
tenant desired to secure protection under the 
City Tenants Protection Асі and, as already 
stated, filed the necessary application for ob- 
‘taining relief, to wit, an application under 
section 9 of the Act. -I have -already 
referred їо. the fact that the quondam tenant 
died during the pendency of the proceedings 
and the petitioner brought himself on record 
as legatee under the will of the quondam 
tenant and wanted to continue the application 
under section 9. This application was heard 
by the Court below which framed two posers 
as arising from the pleadings, firstly, whether 
the petitioner was entitled to the benefits of 
section 9 of the Act, and secondly whether 
the petitioner, as legatee of the quondam 
venant, can claim the benefits of the Act. 
The lower Court, as appellate Court, agreed 
with the trial Court that the petitioner was 
not so entitled to the benefits under the Act. 

As against this, the present civil revision peti- 
tion has been filed. 


2. Though two “questions do arise in this 
Civil Revision Petition, it appears to me to 
be sufficient, for the purpose of the disposal 
of the Civil. Revision Petition, to deal with 
the question whether the petitioner as. legatee 
of. the quondam tenant who denied, the title 
of the respondents in the proceedings, is en- 
titled at all to Бе treated as a tenant within 
the meaning of. section .2.of the Act, and 
entitled. to the consequential statutory benefits 
thereunder. If this is held against the peti- 
tioner, then it is, unnecessary to consider the 
other question whether the petitioner, as a 
legàtee, pure and simple, would be entitled 
to such protection.. 


3. If once a tenant openly denies the title 
of lessor or pleads jus tertii, then it auto- 
matically follows that he would not be consi- 
dered as a tenant for any purpose what- 
Soever, as under  séction 111 (g) 
Of the Transfer of Property Act, 
by stich open denial of title or by plead- 
ing jus tertii there 1з a forfeiture of the ten- 
ancy and the relationship of landlord and 
enant is snapped thereby. The fact that he 
remains in possession of the premises and 
|pays, what according to him, is rent or is 
{prepared or willing to pay such rent, could 
only, in the circumstances, be understood as 
.}money paid towards damages for use and 
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occupation. Juridical possession, therefore, 
is the essence for the creation of the relation- 
ship of landlord and tenant... Once there is. 
a snapping of the relationship by a voluntary 
Act of omission or commission on the part; 
of the person in occupation as tenant then, 
he cannot inconsistently claim such a legal 
status under any provision of law. A Divi- 
sion Bench of this: Court in Veerasami Naic- 
ker v. Alamelu Ammal, held that where a 
person, who continues to be in possession 
after the termination of the tenancy, claims 
that he does so, as he is entitled to the pro- 
perty as his own, it is obvious that there is 
hardly any room for such an owner to seek 
protection of his possession under the provi- 
sions of the Act. Clearly the Act is not 
intended to protect such owners, for, there 
is no need for it. The argument of the 
learned counsel for the petitioner, however, 
is that he satisfied the definition of ‘tenant” 
within the meaning of section 2 (4) (Фу of 
the Act. That sub-clause reads as under— 





. "Tenant in relation to any land means a. 
person liable to pay rent in respect of such. 
land under a tenancy agreement, express. 
ог implied.” А 


Admittedly, there is no express agreement 
in this case; nor it it set up by the petitioner 
who is only a. legatee of.the quondam tenant. 

But, what is urged is that there is an ímpliedi 
tenancy because he is.ready and- "willing to 
pay the rent to the respondents. -It is saidi 
that such a gesture on his part would create 
the legal relationship of landlord :and tenant: 
as between the respondents and. himself. 

This would: be begging БЕ question for. the 
simple «reason that., person can- 
not approbate and евро. Орсе 
the quondam tenant took up the positiom 
that the respondents are not the true owners. 
of the property and this necessitated the res- 
pondents to file an independent suit as 
has been the position in this case and during 
the course of the proceedings the petitioner 
substitutes himself in the place of the quon- 
dam tenant as the legatee of him under the 
Will Exhibit A-2, he cannot be heard to say 
that there is an implied tenancy created by 


I. (1965) 2 M.L.J. 188: (1965) 78 L.W. 281: LL.R. - 


(1966) 1 Mad. 177; A.I.R. 1965 Mad. 442. 
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his having acquired the status of a legatee. 
Only if there is such a status it would be an 
indicia to decide as to his statutory entitle- 
ment under the Act. It is in this respect, 
I characterised the contention as begging the 
question. Once it is established that the 
tenant and in this case the petitioner or the 
quondam tenant did take up the stand that 
the respondents are not the real owners of 
the property, then there is a denial of title. 
Once there is such a denial of title, any re- 
lationship of landlord and tenant automati- 
cally gets severed. This severance is caused 
because of the presumption which arises 
under section 111 (g) of the Transfer of Pro- 
perty Act, which forfeits the lease by reason 
of such denial of title. Forfeiture of lease, 
therefore (sic) does not buttress any such 
relationship of landlord and tenant even if it 
existed. Whilst not. agreeing with the 
learned counsel for the petitioner that there is 
implied tenancy in the instant case, I hold 
that even if such an implied tenancy were 
there, he cannot take advantage of the statu- 
tory benefits under the Act, since he or the 
quondam tenant persisted in denying the title 
of the landlord and thereby caused the at- 
traction of the principle contained in section 
111 (g) of the Transfer of Property Act. 
The lower Court was, therefore, right in 
having denied the statutory entitlement to the 
petitioner on the ground that he denied the 
landlord's title and that Division Bench judg- 
ment compelled if to dismiss his application 
under section 9. I agree with the conclu- 
sion as I am obliged to follow the decision 
of the Division Bench also. 


4. In view of the above, it is unnecessary 
to go into the other question whether as a 
legatee under the will, he could be construed 
as a tenant and if he could be so construed 
what are the other primordial requirements 
for gaining an entitlement under the benefi- 
cial provisions of the Act. ^ Accepting the 
conclusion of the lower Court on the first con- 
tention, the civil revision petition fails and 
it is dismissed. No costs. 


———— Petition dismissed. 
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[FULL BENCH] 


IN THE’ HIGH COURT OF JUDICA- 
TURE AT MADRAS. . 


Present:—T. Ramaprasada Rao, CJ., G- 
Ramanujam and A. Varadarajan, JJ. 


Velayudham Junior Basic School, Srivilli- 
puttur, through its Correspondent, and. 
Manager V. Adaikalam 

Petitioner* 


v. 


The District Educational Officer, Virudhu- 
nagar 
.. Respondent. 


Madras Elementary Education Act (VIII of 
1920), sections 41 and 42 and Madras Ele- 
mentary Education (Amendment) Act (II of 
1939), section 14, Rules for the Grant of 
Recognition and Aid to Elementary Schools,. 
Chapter I, Part II, rules 13 (2) (ii) (b), 28 
апа 28-A, Tamil Nadu Act XXIX of 1974— 
Junior Basic Schocl—Recognised under Act. 
VIII of 1920—Services of teacher terminated: 
by management——Reinstatement directed by 
Educational Authorities — Non-compliance of 
management — Notice to show cause. issued’ 
against proposed action invoking rule 28-A. 
— Management's explanation not accepted — 
Order made withdrawing recognition — Vali- 
dity challenged—Impact of the Amendment 
Act II of 1939—Disrict Educational Officer's 
power to withdraw recognition and aid—Rules 
held to be non-staiutory — District Educa- 
tional Officers order only execuiive—N ot lia- 
ble to challenge under Article 226 of the 
Constitution — Nature of certiorari and 
Court’s power to issue—Effect of Tamil М adu: 
Act XXIX of 1974. 


A Junior Basic School which had been grant- 
ed recognition under the Madras Elementary: 
Education Act of 1920 sought permission. 
from the Deputy Inspector of Schools for 
the termination of the services of a teacher 
on the ground of wilful neglect of duty, gross- 
insubordination and activities prejudicial to the 
institution. Permission was refused by the 





*W., P. No. 2885 of 1372. ` 24th November, 1978, 
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authority. Inspite of this, the correspon- 
dent of the school terminated- the services of 
‘the teacher. On the representations made 
by the aggrieved teacher, the District Edu- 
cational Officer set aside the order of termi- 
mation and directed the reinstatement of the 
teacher. .'An-appeal by-the school to the 
Chief Educational Officer was unsuccessful. 
Thereafter, the District Educational Officer 
issued a show cause notice to the school under 
rule 28-A of the Rules ‘relating: to Grant 
of Recognition and Aid to Elementary Schools. 
The school gave an explanation. ^ Notwith- 
standing this, a final order was made by the 
authorities Бус which  recognitión -was "with- 
‘drawn. Against this, the school filed a:writ 
petition to the High Court under Article 226 
of the Constitution. 


\ 
П 


The institution 877 that’ the felation- 


ship between the teacher’ and the. institution, 


was that of an employer and ‘employee ;' that 
the employment was purely contractual; that 
such, a contract-was not controlled or enlarged 
by the Rules relating to the’ recognition of 
Elementary Schools; ‘hence the'remedy of the 
discharged teacher, if any, was only to take 
action against the managemient for the alleged 
wrongful termination and that the Educa- 
tional Authorities cannot impose the services 
of a teacher on them and’ direct her reinstate- 
ment on the erroneous view, that the termi- 
nation of the teacher's'service was not in 


accordance with the. Rules governing grantin- 


aid etc. 


f e < 
‘Held: The language employed by section 14 
of Madras Act II of 1939 clearly indicates 
that all orders of recognition and orders 
admitting elmentary schools to aid under sec- 
tions 41 and 42 in Chapter IV of Act VIII 
‘of 1920 (which has been omitted)- shall be 
deemed to have been made Ьу the Director 
of Public Instruction or stich · appropriate 
authority empowered in that behalf after 
Madras Act II of 1939 comes into force, to 
‘grant recognition to elementary schools or to 
admit elementary schools to aid. A legal 
fiction therefore comes into play and makes 
the quondam orders of recognition as if 
passed by the Director of Public Instruction 
who is the authority to grant such recognition 
or admit elementary. schools. to aid after 
Madras. Act 11 of 1939 comes into force. 
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By operation of a statutory 
such orders would be deemed to have been 
made by <he Director or by such other autho- 
rity“ empowered by him after commence- 
ment of Madras Act IT of 1939 to grant 
recognition to elementary ‘schools or to admit 
elementary schools to aid. The order in the 
present case would therefore be an executive 
order made by the Rule-making ‘authority 
under its non-statutory powers derivable from 
the Rules framed in Part II of the Rules 
relating to Elementary Schools, and in'parti-, 
cular touching upon the grant of recognition 
and aid to. such schools. : It was common 
ground that after Майгаѕ Act II of 1939 had 
become law, such grant of recognition and’ 
aid to elementary schools could only be made 
under the Rules relating to elementary schools. 
It could not be said thaf the recognitión' 
accorded to the ;petitionér-institution originally 
ander tlie provisions of Madras Act VIII of. 
1920 ‘was continued ` stattitorily by reason of: 
section 14 of Madras Act II of 1939: On the 
other hand, Бу. the operation of the legal ‘fiction 
created under. section’ 14 of Madras Act II’ 
of 1939, any. recognition and: grant-in-aid 
granted tg the petitioner-institution, should’ 
be deemed tö havé been so made or granted. 
only ‘tinder Part IT of the Rules relating to’ 
Elementary Schools: '  [Para. 7.] 


Following the” decis. in © Regima's case' 
(А.Т.К. 1971 S:C. 1920), which held іп 
unambiguous terms that the Rules in Part II 
of -the "Rules relating to Elementary Schools 
wére Sion-statutory: in-character, it could not 
be said that the order of de-recognition, such 
as the one challenged in this case, sprang from 
the exercise of a statutory power purporting 
to be under section 14 of Act II of 1939. 


~ [Para. 9.1 


Under rule 28 of the Rules for the grant 
of recognition to elementary schools,, recogni- 
tion may be withdrawn if the salary. of any 
teacher in the school is.not being paid to him 
or,her in accordance with the instructions set 
forth in tae Service .Register and under rule, 
28-A recognition may be withdrawn if any 
of the conditions of the recognition is violated. 
In the instant case the condition that for dis- 
pensation of service of a teacher prior 
approval af the Director of Public Instruction 
was necessary was not complied with. Again 


it sup 


fiction | 


Dy, 


qT] | 


under rule 13 (2) (ii) (b), the management 
-of a school can terminate the services of a 
member of the staff after giving 3 months’ 
notice or 3 months’ salary, in case of wilful 
neglect of duty, serious misconduct, gross in- 
‘subordination etc., provided that before issu- 
ing such notice etc, the Deputy Inspector of 
-Schools had been ' consulted and approval 
obtained, which admittedly, was not.done in 
this case, Thus there was enough material on 
merits for withdrawal of recognition.: 

^t pow [Para. 10. l 

Ў ek 

Though a a St of certiorari is a writ. of ds 
it is not а, writ of course and generally is 
‘refused: where there is an alternative remedy 
available by which the challenge сап be others 
‘wise agitated.and adjudicated.: The Court 
‘has sometimes a discretion also to refuse the 
Rule. when there. аге no reasonable grounds 
for the issue of the same, and if it is: satisfied 
"that a writ ought not to issue in. the peculiar 
circumstances of the сазе. In tlie instant case 
‘having regard to the attitude of the peti- 
“tioner and its violation of Rules under which 
recognition had been granted, the Court can: 
"mot exercise the screen for that reason 
also. ehh Yi ee 11.] 


"The petitioner" would, however, De: free^'tó 
‘enforce its tights in a própér , forum having 
‘regard to the later enactment, Tamil Nadu 
Act XXIX of 1974, which again brought to 
the anvil the process.in and „Бу which recog- 
-nition is provided to private schools under the 
statute (vide, sections 11 to 13 of the Act). 

If the petitioner has any rights under this 
‘enactment, it is still open to him to agitate 
them under the correct forum. But as 
matters stand the Rule in Regina’s case has to 
prevail and as such Rules are non-statutory 
in character a writ of certiorari, cannot be 
“issued. ` [Para. 11. І 


"Cases referred to:— 


Regina v. St. A. H. E. School, (1972) 1 
'S.C.J. 129: (1972) 1 M.L.J. (5.С.) 37: 
(1972). 1 An.W.R. (S.C.) 37: АТЛ 
1971 S.C. 1920; Government of Madras v. 
Ramanujulu Chetty ` Elementary . School, 
(1973) 86 L.W.. 440; Sri Hindu Bala Pata- 
.sala v. Director of Public Instruction, (1967) 
1 M.L.j. 138; C. Е. Fernandes v. Myria, 
(1977) 4 S.C. C. 94: (1977) 2 S.C.J. 434: 
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(1978) 1 S.C.R. 388: A.I.R. 1977 S.C. 
2145 ; State of. Assam v. Ajit Kumar Sharma, 
(1965) 1 S.C.R. 890: A.I.R. 1965 S.C. 
1196. . 


Petition under Article 226 of the Constitution 
of India, praying that in the circumstances 
stated thérein and in the affidavit filed there- 
with the High Court will be pleased to issue 
a writ of certiorari calling for the records 
of .the proceedings culminating in the order 
dated 3rd October, 1972 and made in Na. 
Ka. 109. C/70 on the file of the’ District 
Educational Officer, · Virudhunagar, the 
respondent therein and quash the same,  ' 


A. R. Ramanathan abd Vedantham, for Peti- 
tioner. 


The Government Pleader, . for Respondent: 
The Judgmént of the Court was. delivered by 


Ramaprasada Rao, CJ. —The Correspondént- 
Manager of Velayudhani Junior Basic School, 
Srivilliputtur, seeks ‘for the issue of a writ 
of certiorari or such other writ or direction 
calling for.’ the records cülminating ^ in, the 
challenged order, dated 3rd October, 1972 
passed: by the respondent and to quash. the 
same and for other incidental directions. 

Though the petitioner-institution was found- 
ed in 1908, we have aüthentic information 
from the records that it was granted perma- 
nent recognition under the Madras Elemen- 
tary Education Act (VIII of 1920), 

which held the field till Madras Act II of 
1939 was passed. The school is. a Junior 
Basic School catering to the needs of the 
pupils in Srivilliputtur, and is said to be popu- 
lar. On account of wilful neglect. of duty; 
gross insubordination and activities: prejudi- 
cial to the institution, one of the teachers, 
R. Sakuntala Kanákasabai's, services were 
sought to be dispensed with for which purpose 
permission was sought ' from the Deputy 
Inspector of Schools for such due termina- 
tion of service. Оп refusal by the authority 
to accord such permission, the petitioner on 
11th May, 1960 terminated her services by 
giving her.three months' notice and the tea- 
cher was discharged from service after the 
expiry of the period. Оп representations 
made by the aggrieved teacher, the District 
Educational Officer, on 11th January, 1971, 
set aside the order .of. termination, and .the 
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teacher was directed to Бе‘ теіпѕіаіеі. А 
further appeal by the petitioner-institution to 
the Chief Educational Officer, Ramanatha- 
puram, against the order of the District Edu- 
cational Officer, was unsuccessful. The 
Chief Educational Officer, rejected the appeal 
of the petitioner-institution on 22nd June, 
1971. Thereafter, the District Educational 
Officer, Virudhunagar, issued a show cause 
notice to the petitioner on 27th July, 1972 
invoking rule 28-A of the Rules for the Grant 
of Recognition and Aid to Elementary 
Schools. The main ground on which recogni- 
fion was proposed to be withdrawn was the 
failure of the institution to reinstate the 
discharged teacher in due compliance of the 
orders of the Educational Authorities. The 
institution gave an explanation, pleading that 
there was no ground for withdrawing the 
recognition, and also made it clear that it 
wanted to file a suit for a declaration that 
the termination of the service of the teacher 
was valid and legal. Notwithstanding this a 
final order was made by the authorities on 
3rd October, 1972, wherein they reiterated 
their stand that under rales 28 and 28-A of 
Chapter I in Part II of the Riles relating 
to Elementary Schools, the order was justifi- 
ed. The institution was also informed that 
the Manager-Correspondent had dealt - with 
the properties òf the school for private pur- 
poses and that the institution having dis- 
obeyed the orders of the authorities and hav- 
ing violated the conditions of the grant, the 
order of de-recognition would stand. It is 
this order which is being questioned in this 
writ petitiofi. 

2. In the pleadings the case of the institu- 
tion is that the relationship between the 
teacher and. the institution was that of an 
employer and employee, that the employment 
was purely contractual and that such a con- 
tract was not controlled or enlarged by the 
Rules relating to the recognition of Elemen- 
tary Schools. It was therefore stated that 
the remedy, if any, of the discharged teacher, 
was only to take action against the manage- 
ment for the alleged wrongful termination. 
In that.context it is stated that the ҳеѕроп- 
dent cannot impose the services of а teacher 
on them and direct her reinstatement on the 
erroneous view that the termination of the 
teacher in question was ‘not in accordance 
with the Rules governing grant-in-aid, etc. 
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It is admitted that the Rules which have- 
been alleged to have been violated in termi- 
nating the services of the teacher are non- ` 
statutory and that no enforceable or justicia 
ble riglit can ‘ever be claimed by the aggriev-- 
ed teacher against the institution. Contem- 
poraneously it is pleaded that such an action. 
on the part of the management cannot be а. 
ground for withdrawal of recognition of the: 
institution, and that therefore, the challenged. 
order is illegal and void. It is stated that- 
in passing the order the principles of natural 
justice have been violated. The further plea- 
is that the institution is not guilty of any 
default or failure to implement or obey the- 
orders of the authorities. Having admitted. 
that the institution has filed a civil suit, as- 
already referred to, the plea is that there is. 
no other statutory or other remedy to ques- 
tion the order, and that therefore, it became- 
necessary for the petitioner to invoke the- 
extraordinary jurisdiction of this Court under- 
Article 226 of the Constitution of India. 


3. In the counter-affidavit filed by the- 
Deputy Director of School Education, the: 
position taken is that the chargés levelled. 
against the teacher, Selvi R. Sakuntala. 
Kanakasabai, were not genuine, and that: 
therefore, approval for the termination of the- 
services of the said teacher was refused. 
The complaint is that the management arbi-- 
trarily ` dispensed with the services of the- 
teacher and that therefore, the Educational 
Authorities had to interfere in appeal, as. 
such dispensation ‘of service was on inade-- 
quate and false grounds. ` According to the: 
respondent the Department was satisfied that- 
the discharge of the teacher was not for the 
reasons contemplated in rule 13 (2) (ii) (b) 
of the Rules. The further complaint is that. 
before the issue of the notice of termination. 
of the services of the teacher, the procedure- 
prescribed in rule 13 (2) (i). (b), which 
enjoins consultation with and approval by the- 
Deputy Inspector of Schools, was not follow- 
ed and that the appellate order made by the: 
District Educational Officer to reinstate the- 
teacher was not respected by the .manage- 
iment. In this context it is stated that the- 
conduct of the institution resulted in viola- 
tion of the conditions for the recognition and" 
aid and that therefore withdrawal was: pro-- 
posed, and in order to satisfy the provisions: 
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of the Rules, a show-cause notice was issued 
and ultimately the challenged order was 
passed. The defence is that the reinstate- 
ment.of the teacher was ordered in strict 
conformity: with the Rules-governing thé 
administration of aided schools and that, as 
the termination was on inadequate grounds 
and also in the teeth of the Rules under which 
the grant was made, the teacher was directed 
1o be reinstated. As the prior approval of 
the Deputy Inspector of Schools was not 
obtained, the order challenged has been 
validly made. The Rules relating to 
elementary schools are Rules made for the 
administration of-aided institutions constituted 
‘by the Government and recognition and aid 
are granted under the Rules and likewise 
withdrawal of recognition and aid is also 
taken up:with reference to the same Rules. 
As such withdrawal is based on the Rules 
framed and as rule 28-A which provides for 
such withdrawal if any of the conditions of 
recognition is violated by an aided institution, 
and as the Correspondent failed’ to carry out 
the orders of the Department, there hàs been 
an open violation of the conditions of recogni- 
tion and in that sense also the order cannot 
be challenged. ' Sica 
4. .This- writ petition originally сате up. 


T 


the following order:— 


before'Koshal, J: The leáfned Judge made 


“Tn Regina v: St. A. Н. Е. School, it was. 
held that Part II of the Rules relating to 
Elementary Schools, which regulate the 
grant of recognition and aid to such; schools, 


were non-statutory in character, that the: 


«enforcement nthereof was a matter between 
the Government and the management ` of 
elementary schools and that a third party, 
such as a teacher aggrieved by some "order 
of the management: would not derive from 
the Rules any right enforceable against the 
management on the ground of.a breach of 
or non-compliance with any of those Rules. 
Relying- on this verdict, Ramaprasada Rao, 
J., decided a writ petition on the 9th 
October, 1971, holding that the said Rules 
being non-statutory in character, they could 
_——————— 
1. (1972)18.С.]. 12: (1972) 1: MLJ. (S.C) 37: 
(1972) 1! An.W.R. (S.C.) 37: А.В. 1971 S.C. 1920.: 


» 
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not be.enforced even by the management 
of a school against whom an-order by the 
Educational Authorities was passed in 
breach thereof.. 


In athar Valbar  Sangham Higher 
Elementary School, Tuticorin represented by 
iis Manager and Correspondent L. S. 
Arunachalam v. The Government of Tamil 
Nadu and others, decided by me on the 5th 
of August, 1976, the dictum of their Lord- 
ships of the Supreme Court in Regina's case? 
as also the judgment. of Ramaprasada Rao, 


.J., were brought to my notice and following 


the same, I held that no remedy by way of 
enforcement,of the said Rules was available 
toʻra school: under. Article 226 of the 
Constitution of India for the reason that the 
Rules were  non-statutory. in character. 
However, learned counsel for the petitioner 
has drawn my attention to a Bench decision 


.of this Court reported in Govermment of 


Madras v. Ramarujulu Chetty Elementary 


School, wherein  Veeraswami, CJ. and 
Raghavan, J., held that, by reason of the 


provisions of, section 14 of Madras Act II 
of 1939, ..a school which was; enjoying 


recognition earlier would continue to enjoy 


the same,on a, statutory basis.and that such 


‘a recognition could not be withdrawn Ьу 


an administrative decision (such.as can be 
taken ,under the Rules -abovementioned) . 
Tt is contended on behalf of the District 
Educational Officer that this Bench decision 
runs counter to the dictum of their Lord- 


ships of the Supreme Court, above referred 


‚Чо. As it is, I em of the opinion that it 


is а matter of considerable importance and 


„merits consideration at the hahds of a Full 


` Bench ‘of this.Court. `I, therefore, direct 


that the records be laid before ту Lord the 
‘Chief Justice with a request that a Full 
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case’. 


' Bench may be constituted to decide this 


5. The Order of Reference says that there 
is a conflict between the ratio of the Supreme 
Court in Regina v. Si. A. Н. E. Schoot, 
and the Bench decision of this. Court іп 


1. М.Р. No. 6599 of 1973. . . 
2. (1972) 1 S.C.J. 129: А.Т.К. 1971 S.C..1920. 
3. (1973) 86 L.W. 440. a 
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Government of Madras v. Ramanujulu Chetty 
Elementary School*. It is in these circum- 
stances that this petition: has been placed 
before us for a final decision on the -ques- 
tion. 

6. ' The Division Bench: of this Court'in the 
decision referred to above held-that; after the 
passing of Madras Act ТТ of 1939, the Rules 
relating to Elementary Schools, including the 
Rules for the grant of recognition? and aid 
to elementary schools in Part‘IE therein, in so 
far'as they ‘applied toó'recügnition and aid 
givén' before 1939,' were'statutary^and that 
thereforé, a writ could issue, and that any 
ordér Буе ‘authorities passed їп the dis- 
charge oftheir functions,- while administer- 
ing such^Rulés could -not-be- sustained, if 
they were contrary to thé provisions of the 
Act. We are not inclined; in this case, to 
set out the history of the development of 
elementary; education in the State. In fact, 
it has been referred to in detail in the judg- 
ment оғ” Kailasam, J., in Sri Hindu Bala 
Patasala v. Director of Public Instruction?. 
We shall, however, refer to the salient provi- 
sions of the Act which are necessary for our 
purpose. ` When Madras Act II of 1939, the 
Madras Elementary Education (Amendment) 
Act, 1939, was passed, it purported-to serve 
certain purposes specifically dealt with there- 
in. Section 14 of “Act II of 1939, reads as 


follows:— | 
J^ EI eh i es Е 


‚ “АП orders. o£. recognition in: respect. of 
"elementary schools: and all orders admitting 
` elementary, schools, to aid, made or deémed 

to have been made by.a District Educational 
Council before the commencement of, this 
Act under sections 41 and 42 of the said 
Act respectiyely, shall be deemed to have 
been made by the Director of Public Ins- 
truction or by such authority as may Бе 
empowered by him after this Act comes 
into force to grant recognition to elemen- 
tary schools- or. to admit.. elementary schools 
‘to aid, as the case may be, and any such 
order shall .be liable to cancellation ‘or 
modification as if it had been made after 
. the. commencement of this Ас". ___ 


1. (1973) 86 L.W.`440. -` ч : 
2. (1967) 2 M.L.]. 188. ` 
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7. Chapter IV of the Madras, Elementary: 
Education Act, VIII of 1920, dealt with -the 
recognition of Elementary Schools and grant- 
in-aid to such, schools. Section 41 ;empower- 
ed the District Educational Council: to grant 
such recognition, with or without conditions, 
and, in a like. manner, to cancel or suspend. 
any order granting such recognition. Ап 
appeal was provided,to the Director of Public 
Instruction in regard to such ап order! A 
suo motu power was also- vested in the Direc- 
tor of Public Instruction: to modify or cancel 
any order of recognition or interfere with 
any such order: granting recognition or can- 
celling recognition or suspending.any- order 
granting recognition. Section 41 (5) made 
it clear that all orders «of recognition > in 
respect of Elementary Schools, niade by the 
Director of.Public Instruction: or Ьу гап Ins- 
pector of Schools, before this Act came into 
force, Shall be held to have been :made under 
that section: į Section 42 enabled, the manage- 
ment -of an: Elementary School,to seek for 
grant-in-aid. and such: an application for aid 
shall also be, dealt with.in the same fashion 
as an; application for recognition.. The 
amended provisions referred tobabove made 
all orders of recognition in respect of elemen- 
tary schools and all, orders admitting elemen- 
tary schools to aid made or deemed to'have 
been made by the District Educational Council 
before the commencement of Madras Act, IT 
of 1939, and under sections 41 and 42 of 
Madras Act VIII of 1920, as if they-have been 
made by the Director of Public Instruction or 
by such authority as may be empowered by 
him after Madras Act II of 1939 'came 
into force, granting recognition ‘to elemen- 
tary schools or admitting Elementàry Schools 
to aid, as tlie case may Бе, and any such order 
Shall be liable #0: cancellation or’ modification, 
as if it had been máde after the commence- 
ment of Madras Att IT of 1939: The pri- 
mary question argued before us is whether 
under section 14 'of Madras Act IT of 1939, 
any order of recognition or de-recógnition or 
any order ádmitting Elementary! Schools to 
aid or withdrawing such aid, апа! made after 
the passing of Madrds Act II of 1939, would 
be an order passed under the ‘provisions of 
Madras.-Act..VIII.of 1920, . or ~whether....it 
would be an, order passed :by the appropriate 
authority after the commencement of: Madras 


es, 


à 
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Act IT of 1939. It is‘on thè- interpretation 
of this part of section 14 of Madras Act ‘II 
of 1939 that the entire argument of counsel 
rests. The Division Bench of this ‘Court in 
Government of Madras у;  Ramarujilu Cheity 
Elementary School, while’ '' agreeing with 
‚ Kailasam, Ja observed: | 
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“Tt may be seen that e accorded 

to the respondents originally under the 
> provisions of the Act was continued statu- 

tori by reason of- section 14 of Madras 

Act IIT of 1939:, That amounts to a-statu- 

tory sanction of he: continued › recogni- 

fon’? Soon a Veg. os бош 
On the plait language of €: i of the 
Act;'we are not able-to agree-with this inter- 
pretation. It would not have Deen difficult 
for the ` Legislature to have made'- ‘in the 
amending Act itself provisions similar to ѕес- 
tions 41 and 42 of Madras Act VIII of 1920. 
On the other"hand, it is seen that. Chap- 
ter IV dealing-with recognition and grant-in- 
aid to elementary schools has been omitted 
by section'5 of Madras Act IT of 1939. * Such 

a precision, ‘specificity. and definiteness inthe 
language of the dmended Act should Бе borne 
in mind ‘while interpreting ' section 14 ; of 
Madras Act Il'of 1939. > The ‘language 
émployed in section 14 of Madras Act II of 
1939 "clearly “indicates that all orders .'of 
recognition- and orders: admitting elementary 
schools"to'aid, under sections: 41 and 42 
appearing in Chapter IV . (of ‘Act VIII 
lof 1920)' which has-been: omitted, shall ; be 
deemed to have been'made by the Director 
of Publié Instruction of ‘such. appropriate 
authority enipowered' in .that behalf, after 
Madras Act II of 1939-comés into force; Чо 
grant recognition’ to - elementary schools or to 
admit elementary schools'to aid. A legal 
fiction, therefore, comes into play and makes 
the quondam orders ‘of recognition, as if 
passed’ by the’ Director of Public Instruction, 
who, is. the’ authority -to grant stich recogni- 
tion or admit ‘elémentary ‘schools to aid, after 
Madras Act II of 1939 comes"into force. Tt 
is at 'this'stage that? the Rules relating -to 
elementary schoóls framed tinder the Madras 
Elementary Education Act, 1920, loom large. 
These Rules were "àdrittedly- Rüles rade by 
——— 
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1. (1973) 86 L. W. 440. 


the “Executive to carry out all or any of the 
purposes of the ‘Act: They were framed. 
under section 56 oi the Patent Act. ^ After 
tlie 'cothmencement ‘of’ Madras Act II оғ 1939 
the District Educational Officer is ‘the person, 
who has been" apparently aüthorised by the 
Director ‘of Public Instruction in that behalf, 
to pass an order of retognition or admit an 
elementary school” to. aid. ~The "Division 
Bench of 'this Court took the view that alt 
qüandom, orders passed by the District Educa- 
tional Сочпей ‘undér® sections 41 and 42' of 
the Parent ‘Act shall be deemed to have been 
thade under’ Act’ Ii of 1939; and hence they 
would be orders màde under the provisions 
of a statute. , With the utmost respect to the 
learned Judges, we ‘are unable ‘to’ agree, as 
section 14 makes it clear that by operation 
of a statutory fiction ` such ‘orders shall Бе 
deemed to hayé'been made by the: Director 
of Public Instrüction or by such other 'autho- 
rity, empowered by him, after the commence- 
ment of "Madras Act i of 1939, to grant 
recognitión to elementary schools or to admit 
elementary schools’ to aid. In 'our view 
therefore; this would be an executive order 
made by. the rule-making authority under its 
non-statutory powers, derivable from the 
Rules framed in Part IL.of the ‘Rules relating 
to Elementary Schools, and in. particular 
touching upon, the. grant of recognition and 
aid to such, schools: It is common ground 
that after Madras Act JI of 1939 has become 
law, such grant of . recognition and aid to} 
elementary schools could, only be made under 
the. Rules relating to elementary schools. In} 
our opinion, therefore, it cannot, be said that 
the recognition accorded to the petitioner- 
institution originally under,.the provisions of| 
Madras Act VIII of 1920 was continued statu- 
torily by reason of section- 14 of Madras Act 
II of 1939. On.the other hand; by the 
operation of the legal fiction created under 
section. 14 of, ‘Madras “Act. II of. 1939, any; 
recognition .and grant-in-aid granted to the 
petitioner- institution: should be. deemed toli 
«have been so made ог granted. only under! 
Part II of the. Rules. relating to Беу 
Schools. 

8. Having | reached this position, it is 
obvious, as pêr thé decision “of the Supreme 
Court in Regina vi UD „А. Н: E.- School", 
———— 
1. (1972) а s.c. 129: АЛ.В. 1971 5.65 1920. 
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that the enforcement of such Rules i is: a 
matter as betwéen the Governnient and the 
management and that such’ Rules being non- 
Statutory in character, could riot be enforced 
even by the management’ of any school 
against whom an order by the Educational 
Authorities has, been passed alleging breach 
thereof. Learned ‘counsel for ihe petitioner 
beforé us very fairly concedes that thé Rules 
made in Part II of the Rules relating to ele- 
mentary schools are non- ‘statutory in character 
and that апу _ order passed ‘thereunder either 
in the matter of’ recognition or in the matter 
of grant-in-aid. is pursuant to the non-statu- 
tory Rules. .It is ‘fundamental that what- 
ever may be the remedy the petitioner may 
have in common law ‘against the respondent 


or {һе State, as the case may be, in such 
"circumstances, it cannot seek Ње aid of 
Article- 226 of the. Constitution. "We are 


reinforced 1 in our view by another décision of 
the Supréme. Court in C. E. Fernandes у. 
Мута, which. reiterated their earlier. opinion 
in State of Assam у. Ajit, Kumar Sharma’. 
"phe. Supreme" Court observed: ` 


"Where such conditions of' grabt-in-aid, are 
laid ‘down by ‘mere executive instructions, 
it is open fo'a private college. to arcépt those 
instruétioris or not to 'actept them. If'it 
decides. not to accept the, instructions, it 
will naturally not ' get the: grahtin-aid 
which is contingent оп its ‘accepting’ the 
conditions | contained in the’ instructions: 
On thé other hand, if the collegé accepts 
the conditions’ contained in the instructions, 
it receives the grant-in aid.” If, however, 
| having &cfepted the instructions, containing 
the ‘conditions and terms; the callege does 
not carry out the instructions, the Govern- 
ment will’ natürally. "have the right to with- 
‘hold the grant-in-aid. That is, however, 
a matter between the Government and the 
private, „college concerned." | Such condi- 
tions and instructions as’ ‘to: grantin-aid 
confer no rigbf on the teachers: : of the 
private colleges and they cannot ask that 
either a particular instruction or condition 
should be enforced or should not be 
enforced”. 





T 


1- (1977) 2 S.C.J. 494 : (1977 48.0.0. 94: (1978) 
1.S.C.R, 308 : А.Т.К. 1977 5.С. 2145. 


2- (1965) 1 5.0.8.890: A.L.R..1665 S.C. 1186. 
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9. The position therefore, is that, following 
the decision.in Regina's. caset, which held in 
unambiguous terms that the Rules im Part II 
of the Rules relating to Elementary Schools 
are non-statutory in character, it cannot be 
said that the order of de-recognition, such as 
the one challenged in this case, springs from 
the exercise of a statutory power purporting 
to be under section 14 of Act II of 1939. 


10. On merits also it is clear that. under 
Part II of the Rules relating to Elementary 
Schools the authority has the power to cancel 
a quandom grant. In the show cause notice 
issued by the respondent, rules 28 and 28-A 
of the Rules for the grant of Recognition 
and Aid’ to Elementary Schools have been 
invoked. This is a case in which-the appro- 
priate authority did  not.agree with the 
management in the matter of the termination 
of:the services of the teacher. On and from 
the date when the challenged order was made 
the petitioner-management did nof pay апу 
salary-to the concerned teacher. ‘Rule 28 
contemplates that recognition may be with- 
drawn if the salary of any teacher. in the 
school 15 not being paid to. him or her in 
accordance with -the' instructions set forth in 
register. . Rule ,28-А says that 
the: recognition may: be withdrawn if any 
of the conditions.of the:recognition are violat- 


` ed. Л is also seen from rule 13 (2) (й) 


(b) of the Rules that the' management of a 
School shall have the power to terminate the 
‘services oF any member of the staff after 
having ‘given three, months’ -notice ‚ог three 
months’ salary in lieu thereof for wilful neg- 
lect of duty, serious misconduct, gross in- 
subordination, etc:, . provided that in such 
cases, before the issue of the notice, the 
Deputy Inspector: of Schools -: is . consulted 
and his approval obtained by Һе ee 
about the propriety of such action. It. is 
common. ground that .no such aproval was 
obtained. There is enough material on 
record to show that under the Rules recogni- 
tion could be withdrawn, because one.of the 
conditions of recognition namely, that in the 
case of dispensation of service of a teacher 
the prior approval of the Deputy Inspector of 





^i (92) is 129: їж 191500, 1920. 
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es should be obtained, was, not complied 
with. .. К = ode : е 


11: ‘Even, on merits there appears to Бе 
no case àvailable to the petitioner to challenge 
the order. We are, however, not expatiating 
on this, since the petitioner is free to enforce 
its rights in a proper forum, having regard to 
the later enactment, Tamil Nadu Act XXIX 
of 1974, which again brought to the anvil the 
process in and by which recognition is provi- 
ded to private ѕсһоо!ѕ under the statute. 
(Fide: Sections 11, 12 and 13 of Tamil 
Nadu Act XXIX of 1974). If the petitioner 
has any right under the new enactment of 
1974, it is still open to it to agitate them in 
the correct forum. But as matters stand, 
and as in our view, the rule in Regina's case’, 
has to prevail, and as such Rules аге non- 
statutory in character, we are unable tc issue 
a writ of certiorari under Article 226 of the 
Constitution. Though a writ of certiorari 
is a writ of right, it is not a writ of course, 
and generally is refused where there is an 
alternative remedy available by which the 
challenge can be’ otherwise agitated and 
adjudicated. The Court has sometimes a 
discretion also to refuse the rule when there 
are no reasonable grounds for the issue of the 
same, and if it is satisfied that a writ ought 
not to issue in the peculiar circumstances of 
the case. In the instant case, we are not 
satisfied that such a writ of course ought to 
issue since it is a writ of right. Having regard 
to the attitude of the petitioner, who has vio- 
lated the Rules under which the recognition 
had been granted, we are unable to exercise 
the discretion; for that reason also. 


12. In the result, the writ petition fails and 
is dismissed. There will he no order as to 
costs. 

S.J. Petition dismissed. 
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Tamil Nadu Moior Vehicles Taxation Act 
(I of 1974), sections 7, 15 — Tamil Nadu 
Motor Vehicles Taxation Rules, rule 8— 
Penalty for default in payment of іах— 
Transferee of vehicle not liable for penalty 
for default of the transferor.. ` 


Ori a consideration of the relevant provisions 
of the Tamil Nadu Motor Vehicles Taxation 
Act of 1974 and the ' Tamil -Nadu Motor 
Vehiclés Taxation Rules, it is apparent. 
that the Legislature worked to make a clear 
distinction between the incidence of tax and 
the incidence of penalty, in that the incidence 
of tax was attracted to the vehicle whereas 
the incidence of penalty ‘was directed on the 
person committing default in payment of tax. 
Accordingly, even a transferee of the vehi- 
cle has been made liable to pay, under sec: 
боп 7, the.arrears of tax due and payable 
on the vehicle before the ownership wes 
transferred, whereas the penalty payable for 
late payment or non-payment of tax was to 
be borne by the person committing the de- 
fault which, in the case óf a' transfer of a 
vehicle would mean the original owner, lest 
the original owner should evade his liability 
to pay penalty on the ground he was not 
having possession or control of the vehicle. 
Section 15 as well as rule 8 have provided 
that the incidence of penalty cannot be avoid- 
ed :merely because, fhe registered owner has 
put the vehicle in the possession or control 
of some other party while retaining the owner- 
ship in himself. In that state of affairs, the 
petitioner’s ‘contention that as а transferee 
he was not liable to pay the penalty imposed 
on the original owner has. to be sustained. 
[Para. 10.] 





* W,P, No. 2826 of 1976. Я 
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Petition under Article 226 of the Constitu- 
tion praying the High Court to issue a «writ 
of certiorari calling for records in: Memo. 
R.D. 27742/B-1/76; dated 6th July, 1976 and 
quash the same. £007 


К. Thirumalai and С. R. Krishnamurthi, 
for Petitioner. 


C. Chinnaswami, 
for Respondent. 


The Court made the following 


OnpzR, —The petitioner impugns the order of 
thé- respondent in. Memo. No. К. 27742/ 
B-1/76, dated 6th July, 1976 demanding a 
sum of Rs. 22,484 towards payment of tax 
and penalty for his stage carriage .bearing 
registration No. MDB 2250 and plying on 
the route Coimbatore to  Karaidibavi wa 
Singanallur, Ondiputhur, Chinthamanipudur, 
Sulur, Sulur Aerodrome and Paruvai. He 
therefore prays for the issue for a writ of 
certiorari, or any other writ or direction to 
quash the impugned order. - 


2. The stage carriage MDB 2250, was ori- 
ginally owned by one S. S. Venkatrama 
Thevar. "During the quarter Ist April, 1974 
to 30th June, 1974, he plied the bus till 23rd 
April, 1974 and thereafter stopped the vehi- 
cle. As per Rules he should have paid the 
quarterly tax for the vehicle оп or before 
18th April, 1974 but, he failed to’ remit the 
tax. By notice dated 23rd April, 1974 and 
14th May, 1974, he was called upon to pay 
the full tax for the quarter and as against 
these demands, he filed Writ Petition No. 
1972 of 1974, and that petition was disposed 
of following the Judgment in W.P. No. 774, 
etc. of 1974, dated 204th September, 1974. 


3. After the filing of the writ petition the 
said’ Venkatarama Thevar applied for trans- 
fer of the bus in favour of the petitioner and 
the transfer was allowed on 7th March, 1975, 
granting time for four months for submission 
of record. As the permit was due to ex- 
pire on 16th August, 1974, ` Venkatarama 
'Thevar applied for renewal on 15th April, 
1974, submitting’ only the part A permit of 
the vehicle. He reported that the registra- 
tion certificate of the vehicle was lost and 
he prayed for the issue of a duplicate certi- 
ficate. In view of the transfer of the per- 
mit in his favour the petitioner applied ‘for 
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the issue of a duplicate registration certificate 
to him, but as the duplicate certificate was not 
issued, he filed W.P. No. 5363 of 1975, for 
a mandamus being issued to the: Regional 
Transport Officer to issue the certificate. 
In the meanwhile, the Regional Transport 
Authority refused renewal of the permit on 
the ground that records had not been pro- 
duced. As against that order the’ petitioner 
filed W.P. No. 7332 of 1975, W.P. No. 5363 
of 1975 and 7332 of 1975 were heard together 
and this Court allowed both the petiuons. 
Pursuant to the’ orders of this Court, the 
petitioner obtained a, duplicate registration 
certificate as well as an order of transfer of 
the permit in his favour and he began to ply 
the bus from 26th June, 1976. Till then, 
4.€., from 26th April, 1974, onwards, the bus 
had been stopped from service and stoppage 
report had been submitted to the respondent 
for the period in question. — ' { 


4. Though the petitioner began to ply the 
bus from 26th June, 1976 onwards after pay- 
ing the.tax due for June, 1976 he was in-. 
formed by the Motor Vehicles Inspector that 
unless he paid the tax arrears and penalty 
amounting to Rs, 22,484 for the quarter ended 
30th June, 1974 the tax endorsement for the 
quarter ended 30th September, 1976 would not 
be effected. Soon after, the petitioner received 
the impugned notice informing him that if 


the sum of Rs. 22,484 was not remitted with- ' 


in 15 days time, action would be taken 
under the Revenue Recovery Act, to collect 
the amount. It is in that situation the peti- 
tioner has rushed to this Court for the issue 
of a writ of certiorari. ` 

V 


i ort 


5. The petitioner submits that since the 
bus did not ply on the route after 26th April, 
1974 the demand’ of tax for the entire quar- 
ter ended 30th June, 1974, together with 
penalty is not legal in view of the judgment 
of this Court in W.P. No. 777, etc. of 1974, 
He then says that subsequent to the disposal of 
the W.P. No. 1972 of 1974 filed by Venkata- 
rama Thevar a fresh demand should have 
been made on him for payment of the tax 
and in the absence of such notice, he, (the 
petitioner) should have been issued a show 
cause notice before the demand was made on 
him. The petitioner also questions the pro- 
priety and legality of the demand for pay- 


> 


"ж, 
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ment of penalty in addition. to respondent's 
payment of tax for the quarter in question. 


6. In the counter-affidavit filed on: behalf 
of the respondent, it is stated that since the 
bus had “plied on the route till 25th April, 
1974, thé permit holder, viz., Venkatarama 
Thevar, should have paid the full tàx for the 
quarter within that time, the respondent is 
entitled to demand payment of tax for the 
full quarter together with penalty at 200 per 
cent. The judgment in W.P. No. 777 etc , 

of 1974 does not affect the validity of -the 
demand because of. the bus plying on the 
route till 25th April, 1974 and because of non- 
rémittance of tax within tlie time allowed by, 
law and failure to send stoppage report in 
time. The transfer of the bus in favour of 
the. petitioner was allowed subject to the 
condition the petitioner should pay all arrears. 
of tax due in respect of the vehicle and the 
petitioner had also given an undertaking to 
that effect. Having regard to those features, 
it is not open to the petitioner to question 
the validity of the demand relating to tax 
and penalty for the quarter ended 30th June, 
1974. Inasmuch as demand notice had 
already been served on Venkatarama Thevar, 
there was no need to issue a fresh notice to 
him after the disposal of his petition, viz., 
W.P. No. 1972 of 1974, and as far as the 
petitioner is concerned, no show cause notice 
was called for in view of his undertaking to, 
pay the tax arrears due on the vehicle. The 
respondent has further stated that though the 
bus had plied only upto 25th April, 1974, the 
petitioner has to pay tax for the full quarter 
because, as per the Act and the Rules, if the 
bus had plied even for a limited period dur- 
ing the quarter, the — permit«holder has to 
remit tax for the entire quarter within the 
prescribed time and thereafter apply for re- 
fund of tax in accordance with the ‘Rules 
for the period for which the bus did not ply., 
There is no provision in the Act and the. 
Rules to collect tax for the month of April 
alone on account of the bus having plied only 
for a certain number of days in that month. 


7. Mr. Thirumalai, learned counsel for ‘the. 
petitioner, advanced two principal contentions 
to assail the impugned order. The first is: 

that inasmuch as the vehicle had plied only: 
` for 25 days in April, 1974, and had not plied 
thereafter till resumption of service on 26th 


KARUPPANNA THEVAR J, Ё .0.,-ввбре (Маанай, 7.) 


June, 1976 the respondent i is entitled to ‘ask 
for.payment of ‘tax only for the month of 
April, 1974'and not for the montlis of May 
and, June, 1974, Secondly, the petitioner 
cannot be called upon to pay penalty. for non- 
payment of tax by. Venkatarama Thevar for 
the quarter ended 30th June, 1974. ©, 


8. To- appreciate. the РЧ 
Mr. Thirumalai, it is necessary to refer to 
some of the provisions of the Tamil Nadu 
Motor’ Vehicles Taxation Act, 1974 (herein- 
after referred to as the Act) and the Tamil 
Nadu Motor Vehicles Taxation Rules (here- 
inafter refered to. as the Rules) section 2 
(7) of the Act defines a ‘registered owner’ 
аз a person in whose name a motor vehicle 
is registered or deemed to be registered under 
the Motor Vehicles Act, Section 2 (8) defines 
‘tax’ as tax leviable under the Motor Vehicles 
Act, Section 3 (1) lays down that. sub- 
ject to the provisions.of.sub-section (2) tax 
shall be levied on every motor vehicle kept 
or used in the State of Tamil Nadu at the 
rates specified for such vehicle in the Sche- 
dule. “Section 4 lays’ down that the tax levied 
under the Motor Vehicles Act shall Ье paid: 
in the manner prescribed,’ by the! registered 
owner or by any other person having posses- 
sion Ог control of the motor vehicle. Sec- 
tion 5 deals with liability to’ payment of tax 
by persons succeeding to ownership or hav- 
ing possesion or’ control of motor vehicles. 

As this is an important section: to be noted, 
it is-extracted in full:— . 


“Section 7:—1f the tax leviable in à respect 
of any motor vehicle remains unpaid by 
“any person liable for payment thereof .ahd: 
such person, , before paying the tax, lias' 
transferred the ownership of such .vehiéle. 
or has ceased to be.in possession or control. 
of such vehicle, the person to ‘whom’ the: 
ownership of the vehicle has been trans- 
ferred or the person who is in possession 
or control of such vehicles, ‘shall be liable 
to pay the ‘said tax: ` E 


Provided that: nothing саа ае in- Ys 
section shall be deemed to: affect the liabi- : 
lity to' pay the’ said tax of the person who: 
has transferred the ownership’ or'has ceased: 
to be ‘in possession or-control. of: ` such’. 
vehicle", A 


‘of 
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Section 8 deals with the period within which 
the tax has to be paid. Section 18 deals with 
penalty for failure to рау tax and that ѕес- 
tion also. needs extraction in full: : 


“Section 15: If the tax- due in respect of 
` any.motor' vehicle has not ‘been paid within 
the period' prescribed under section 8, the 
registered owner or the person having 
possession.or control thereof shall: 


(о) рау, in addition to the tax, a penalty 
"Of such sum, not exceeding twice the 
- amount of the quaterly tax payable, as may 
e prescribed, and different sums may be 
. prescribed’ for. ,different classes of motor 
7 vehicles and for different periods; and 


(b) alse be punishable with fine which may 
extend to Rs.-50-and the amount of the 

tax due by -him in respect of such vehicle 
for. the’ quarter or quarters concerned 
> together with the penalty referred-to- in 

clausé (a) shall ‘also be ‘recovered as if such 
‚ tax and Penalty’ were а fine”. 


The pentiltimate section that needs, reference 
is) section 16, which provides for recovery of 
tax or “penalty as arrears of Jand revenue. 
Lastly, I.may advert | to’ section 18 which 


states that. if. the due їп, respect of a motor. 


vehicle’ is not paid ‘within the ` prescribed 
period, the. validity of the permit shall be- 


come ineffective from the date of ‘expiry of 


the said period. until such time ‘the tax is 
actually paid. Section 24 gives power ‘to 
Government to make .Rules, far 
out the ригроѕеѕ of the Act. 
the Rules; rule. 8 prescribes the penalty for 
non-payment of.tax within the time prescrib- 
ed. As per clause (4) of the Rule, if the 
tax is paid beyond 45 days and outside the 
quarter for which’ the tax 15 due, then penalty 
at. twice the quarterly tax with. surcharge has 
to Бе paid. , Rule 11 deals with refund of 
tax.. ` 


9. Having referred to some of the salient 
provisions in the Act and, the Rules regard- 
ing the liability to pay tax and penalty, let 
us consider the second contention of the peti- 
tioner that Һе cannot be called upon -to рау 
perialty for thé; default ' committed by . the 
original permit-holder in payment of tax. 
So far às the liability to payment of tax. is 
concerned, section 7 clearly lays down’ that 


ES 
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carrying. 
Turning to 


if the tax leviable in respect of any motor 
vehicles remains unpaid by the person liable 
to pay the tax and such person has, before 
paying the tax, transferred thé ownership of 
the vehicle to another person or has ceased 
to be in possession or control of such vehicle, 
then the person to whom the ownership of 
the vehicle had been transferred or the person 
who is in possession or control of the vehicle 
shall be liable to pay the said tax. The 
proviso to the ‘section says that notwithstand- 
ing the’: liability of the transferee ` of the 
vehicle or the person having possession or 
control of the vehicle to pay the tax, the 
liability of the original owner of the vehicle 
will continue to subsist, which means that 
the authorities can successfully call upon 
the original owner also to pay the tax. ' Оп 
the other hand, section 15 which deals with 
penalty for failure to pay the tax: makes 
refererice only to the registered owner or 
the person having possession or control ОЁ 
the vehicle, and there is no reference what- 
ever to the transferee of the ownership of, 
the vehicle. On account of the significant’ 
difference in the wording of the two sections, 
the petitioner is justified in contending that as 
a transferee of the ownership of the vehicle, 
he can be called upon to pay only the arrears 
of tax and not the penalty realisable under the 
Act for non-payment of the tax in time. The 
learned Government Pleader, would, however, 
contend that arrears of tax must be deemed 
to include penalty as well and as such, the 
petitioner, as a transferee of the ownership 
of the vehicle; is also bound to рау the 
penalty besides the arrears of tax. I find 
no support for this argument in the provi-, 
sions of the tax. ‘Tax’ has been defined 
under section 2 (8) as tax leviable under the 
Act. It is not stated that tax shall mean 
and include penalty also. Likewise, sec- 
tions 3 end 4 which deal with levy of tax 
and payment of tax do not also provide for 
penalty being included within the meaning 
of the word ‘tax’. If it was the intention 
of the Legislature that a transferee of the 
vehicle should pay not only tax arrears paya- 
ble by the transferor, but also penalty for 
late payment of tax, it would have ‘clearly 
provided for it in section 15. Оп һе other 
hand, what section 15 lays. down is that the 
registered owner or the person having posses- 
sion or control of the vehicle should pay the 


tH 
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prescribed penalty for non-payment of tax in 
time. The words 'person having possession 
or control of the vehicle’ cannot be taken to 
include a transferee of the ownership of the 
vehicle, because section 7 has categorised a 
transferee of the ownership of the vehicle 
as a different person from one who is in 
possession or control of the vehicle. In the 
case of a transfer, the possession and control 
of the vehicle will pass on to the transferee 
in his capacity as owner, but in the case of a 
person merely having possession or control 
of the vehicle, the ownership will continue 
to be with the original owner and only the 
possession or management of the vehicle will 
pass on to the agent. ‘There is, therefore, 
no scope for contending that the words 
‘person having possession ог, control thereof’ 
occurring in section 15 should be taken to 
include a transferee of the ownership of the 
vehicle: 


10. The learned Government Pleader then 
argued that under section 16 of the Act any 
tax or penalty due under the Act may Бе 
recovered as an arrear of land revenue and 
since this provision does not make any diffe- 
rence between arrears of tax and penalty a 
transferee must also be held bound to pay the 
penalty. І am not impressed with this argu- 
ment because the section is general in its 
terms and will cover recovery of tax or 
penalty when the vehicle is in the hands of 
the original owner as well as his. agent. 
Possibly, it may also apply to those cases 
where a transferee of.the vehicle has,to pay 
arrears of tax. Such being the case, it cannot, 
be accepted that section 16 has not made any 
difference between recovery of tax as well as 
recovery of penalty and from that must be 
construed that penalty can be recovered not; 
only from the original owner, but also from the, 
transferee. As a matter of fact, the latter por- 
tion of section 16 militates against the accep- 
tance of the Government Pleader’s contention. 
In this portion it is stated that for the pur- 
poses of collecting tax or penalty, the motor 
vehicle in, question or its accessories may be 
distrained and sold whether or not the vehicle 
or the accessories ‘аге, іп the possession ог 
control of the person liable to pay the tax 
or such penalty. There is no reference. -to 
the ownership of the vehicle, but only to the 
possession or control of the vehicle, This 
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would naturally mean that the vehicle or its 
accessories can be distrained, if they are in 
the ‘possession of the original owner or even 
if they are in the possession and control of 
some other patty on his behalf. These words 
will not apply to a person having possession 
or control of the vehicle as a lawful trans- 
fereé of the’ ownership from the original 
owner. Rule 8 of the Rules also refers to 
the registered owner or the person’ hav- 
ing possession or control of the vehicle 
being liable to pay penalty: at the rates 
mentioned therein. There is по reference 
whatever to a transferee of the vehicle also 
being liable to pay-penalty is accordance 
with the rates given in the Rule. Therefore, 
on a consideration of the relevant provisions 
of the Act and the Rules, I am of opinion 
that the Legislature wanted to make a ‘clear 
distinction between the incidence of fax and 
the incidence of penalty, in that the’ incidence 
of tax was attached to the vehicle whereas 
the incidence of penalty was directed on the 
person committing default in payment of tax. 
Accordingly, even a transferee Of the vehic 
cle has been made liable to pay, under sec- 
tion 7, the arrears of tax due and payable on 
the vehicle before the ownership was trans- 
ferred, whereas the penalty payable for late 
payment or non-payment of tax was to be 
borne by the person committing the default 
which, in-the case of a transfer of a vehicle 
would mean the original owner. Lest the 
original owner should evade his liability tol. 
pay penalty on the ground he was not having 
possession or control ‘of the vehicle, sec- 
tion 15 as well as rule 8 has provided’ that 
the incidence, of penalty cannot be avoided 
merely because the registered owner has put 
the vehicle in the posséssion or!control of 
Some other party while retaining the owner- 
ship in himself. In‘ that state of affairs, T 
have to sustain the petitioner's' contention 
that as а transferee he is not linble^to- pay 
the penalty imposed om the original owner. ' 


11.^ Now, taking up the first contention of 
the petitioner, that -since the-bus did not 
ply on the route from 26th. April, 1974, the 
respondent is not justified in demanding tax 
for all the three months of the quarter, Ist 
April, 1974 to 30th June, 1974, the admitted 
facts are that the bus did not oly after 25th 
Е ia ОСА эрү П 
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April, 1974. As such, if Venkatarama Thevar 
had paid the tax within the stipulated time, 
he could have applied for and got refund of 
tax for the months of May and June, 1974. 

Because he had failed to remit the tax їп 
time.and apply for refund for the two months 
during which the bus did not ply, the peti- 
tioner cannot be made to suffer. We have 
to bear in mind the circumstances under 
which the. petitioner had the vehicle transfer- 
red to his name.. The registration certifi- 
cate, was not ava lable and the petitioner had 
to seek the intervention of this Court to get 
a duplicate certificate. Likewise, he had also 
to get a.writ of mandamus to have the vehicle 
transferred to his name. In these circum- 
stances, the petitioner could not have. known 
that tax had not been paid for the quarter 
in question and Venkatarama Thevar, had 
rot applied for refund of tax for the two 
months when the bus did not ply. On 
account of these factors there is force in 
the contention’ of the petitioner that he can 
be called. upon;to pay tax only for the month 
of April, 1974. No doubt, he had given an 
undertaking at the time of getting the trans- 
fer that he will pay arrears of tax due and 
payable on the vehicle. But the undertak- 
ing cannot mean that the petitioner had 
agreed to pay tax arrears irrespective of the 
question whether he was liable to pay them 
or not. The undertaking can be confined 
only to such portion of the tax as the peti- 
tioner is legally bound to pay. Bearing in 
‘mind the facts of the petitioner's case the 
words ‘tax leviable in respect of any motor 
velicle remaining unpaid’ occurring in sec- 
tion 7 must be held referable only to tax for 
the month of, April, 1974, and not to the 
subsequent two months when the bus did 
nof ply. In that view of the matter, the 
petitioner's liability to pay tax arises ` only 
for'the month of April 1974. This view 
of mine is in accordance with Mohan, J., in 
Paramakkudi ‘Bus Transports Put., Ltd. v. 
District Transport Officer, Ramanathapuram?, 
where the learned Judge has held that when 
the bus in question did not ply beyond 26th 
January, 1975, the authorities cannot insisti 
upon payment of tax for the months of 
February and March, 1975. 


1, WiP. No. 2021 of 1976, 
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12. For Фе reasons abovesaid, the writ 
petition will.stand allowed and the rule mis 
wil be mzde absolute, subject to the condi- 
tion that the petitioner pays the tax due on 
ihe vehicle for the month of April, 1974. 
The petitioner is given four weeks' time from 
today to pay the said tax, if the same has 
not already been paid. The petitioner will 


be entitled to his costs in this petition. 

Counsel's fee is fixed at Rs. 150. 

S.T. Petition 
allowed. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present:—S. Natarajan, J. 


The Cheran Transport Corporation Ltd. 
Petitioner* 
Ф. 


The Additional Commissioner for Work- 
men’s Compensation, Coilbatore and 
another Respondents, 


Motor Transporti Workers Act (XXVII of 
1961), section 2 (3) (h)—Madras Shops and 
Establishments Act (XXXVI of 1947), sec- 
tion 41 (2: —Conductor in a transport under- 
taking—Dismissal from service after enquiry 
—Appeal by conductor to the Additional Com- 
missioner for Workmen's Compensation under 
section 41 (2) of the Madras Shops and 
Establishments Act—Appeal held not compe- 
tent—Writ of certiorari issued. 


The second respondent was employed as & 
conductor in the transport undertaking of 
Cheran Transport Corporation Limited, peti- 
tioner herein. Certain charges of misconduct 
were framed against the second respondent 
and after 2nquiry, the petitioner found him 
guilty of the charges and dismissed him from 
service. Thereupon the conductor preferred 
an appeal to the firsti respondent, the Addi- 
tional Commissioner for Workmen’s Compen- 
sation under section 41 (2) of the Madras 
Shops and Establishments Act. In spite of 
the objections of the petitioner, the first res- 
pondent held that there was no repugnancy 
between the Motor Transport Workers Act, 





*W.P. No. 5190 of 1976 46h November, 1978, 


If} 


1961 and the Madras Shops and Establish- 
ments Act, 1947 and that the second respan- 
dent was entitled to prefer an appeal under 
the State Act. Thereupon the petitioner pre- 
ferred first writ petition. 


Held: The definition of a motor transport 
worker, in section 2 (3) (Л) of the Motor 
Transport Workers Act, 1961, is of a two- 
fold character. In the earlier portion it is 
an inclusive definition, but in the later por- 
tion it is exclusive in character. The ex- 
clusive portion of the definition says that ex- 
cept in section 8 which deals with canteens, 
any employee in a factory as defined in the 
Factories Act, and any person to whom any 
law for regulating conditions of service of 
employees in shops or commercial establish- 
ments will not be a motor transport worker. 
In view of this categoric exclusion by Parlia- 
ment, it has to be taken that a motor trans- 
port worker cannot invoke to his aid provi- 
sions contained in the State Act, the Madras 
Shops and Establishments Act, 1947. The 
Central Act has to be taken as an exclusive 
and comprehensive enactment in so far as 
the motor transport workers are concerned. 

[Para. 6.] 


There is no scope at all for а comparative 
study of the two Acts because they are on 
different planes and operate in different fields. 
The Central Act has been enacted solely and 
exclusively to deal with the case of motor 
transport workers, whereas the State Act is 
general and would apply to all classes of 
persons employed in shops, commercial es- 
tablishments, restaurants, theatres and other 
establishments. The special must be held 
to exclude the general, that the Central Act 
excludes the applicability of the State Act to 
motor transport workers. Having regard 
to the expressions used in the Central Act, 
it must be treated as an exhaustive and ex- 
clusive enactment, and once that conclusion is 
reached there is no [scope at all for the pro- 
visions of the Act to be compared with the 
provisions of the State Act to find out whe- 
ther there is any герирпапсу in the terms 
of the two enactments. [Para. 6.] 


The second respondent was not entitled to 
invoke ‘section 41 (2) of the Madras Shops 
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the first respondent against the order of dis- 
missal: [ Para. 7.] 


Cases referred to:— 


‘4. B. Transport v. Ramakrishna, А.Т.К. 
1967 Kerala 225; Amarnath у. Presiding 
Officer, Industrial Tribunal, A.I.R. 1970 
Pat. 269; Ex parte: Mclean, (1950) 43 C. 
L.R. 472. 


Petition under Article 226 of the Constitu- 
tion for issue of a writ of certiorari calling 
for records in T.N.S.C. Case No. 49 of 
1974. and quash the same. 

М. R. Narayanaswami, for Petitioner. 

C. Chinnaswami, 
for Respondents. 


for Government Pleader, 


The Court made the following 
å : 

ORDER.—The interesting question falling for 
consideration in this petition is whether a 
motor transport worker as defined in section 
2 (3) (h) of the Motor Transport Workers 
Act, 1961 (hereinafter referred to as the 
Central Act) is entitled to invoke the provi- 
sions of the Madras Shops and Establishments 
Act, 1947 (hereinafter referred to as the 
State Act) and prefer an appeal under sec- 
tion 41 (2) of the State Act to the Addi- 
tional Commissioner for Workmen’s Compen- 
sation against an order of dismissal passed 
against ,him by his employer. The peti- 
tioner which is a motor transport under- 
taking contends, that such an appeal cannot 
be filed and seeks a writ of „certiorari or 
other appropriate writ or direction to quash 
the order of the first respondent herein hold- 
ing that he is competent to hear the appeal 
preferred by the motor transport worker 
under section 41 (2) of- the State Act. 


2. The second respondent herein was em- 
ployed as a conductor in the transport mm- 
dertaking of the petitioner. Certain charges 
of misconduct were framed against him and 
after enauiry, the petitioner found him guilty 
of the charges and dismissed him from ser- 
vice. Thereupon the second respondent nre- 
ferred an appeal to the first respondent in 
terms of section 41 (2) of the State Act. 
The petitioner raised two preliminary obiec- 
‘tions touching the maintainability of the ap- 


and Establishments Act and file -an appeal tow peal, the first being that it was an industrial 
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establishment governed by the Factories Act, 
1948 the Central Act and therefore, it does 
not come under the purview of section 2 (3) 
and 2 (6) of the State Act; secondly, the 
second respondent was a niotor transport 
worker as defiried in section 2 (3) (h) of 
the Central Act, and therefore, an appeal 
under section 41 (2) of the State Act can- 
not be entertained. The first respondent 
following 4. B. Transport v. Ramakrishna 
overruled the preliminary objections and held 
that there was no repugnancy between the 
Central Act and the State Act'and therefore, 
the second respondent is entitled to prefer an 
appeal under the State Act against.the order 
of his dismissal. 


3. Notice of this petition has been served 
on the second respondent, tut he has -not 
entered appearance. On behalf of the first. 
respondent, no counter has been filed, but the 
learned Government Pleader states that if 
the files are necessary, the State is prepared 
fo produce them for scrutiny by the Court. 


4. Mr. M. R. Narayanaswami, learned 
counsel for the petitioner, in the course of 
his submissions, stated that the view taken 
by the first respondent. is clearly unsustain- 
able and the ratio laid down in A. B.. Trans- 
port v. Ramakrishna‘, even if it be taken as 
a. correct pronouncement, .cannot throw апу 
light on the controversy on hand; because, 
the arguments advanced in. that case proceed- 
ed on different Jines and not on the lines taken 
by the petitioner.. before the first respondent. 
The further, argument of Mr. Narayanaswami 
is that Amarnath у. Presiding Officer, In- 
dustrial Tribunal?, which was decided by a 
Full Bench of the Patna High Court, repre- 
sents the correct position of law and it is the 
ratio in. that case that must be applied to 
the case between ‘the parties, Before dealing 
with’ the arguments of Mr. Narayanaswami, 
it is neccessary to refer to some of the pro- 
visions of: the Central Act. i 


5. The Central: Act came into force on 20th 
May, 1961, and it has been enacted 'to pro- 
vide for the welfare of motor transport 
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i 
workers and to regulate the conditions of their 
work’, The Statement of Objects and Rea- 
sons published by Government for making the 
enactment is to the following effect: 


“There are at present certain enactments 
like the Motor Vehicles Act; 1939: and the 
Factories - Act, 1948, which cover certain 
sections of motor transport workers and 
‘certain aspects of their conditions of em- 
. ployment. There is, however, no inde- 
. pendent legislation applicable to motor 
. transport workers as a whole or for regu- 
- lating the various aspects of their condi- 
tions: of employment, work and wages. 
It is considered desirable to have a sepa- 
. rate legislative measure for motor trans- 
port workers which. would cover matters 
like medical . facilities, welfare facilities 
hours of work, spread-over, rest periods, 
overtime, annual leave. with pay, etc., on 
an analogy of similar enactments for work- 
ers in factories, mines and plantations.” 


The definition of ‘motor transport undertak- 
ing' and 'motor transport worker' occurring 
in section 2 (3) (g) and (h) of the Act 
requires careful examination and hence they 
are extracted below: 


Section 2 (3) (д): 


“ ‘Motor transport undertaking. means a 
motor transport undertaking engaged in. 
carrying passengers.or goods or both by 
road for hire or reward, and includes a 
private carrier." 


Section 2 (3) (A): 


“ “Motor transport, worker’ means а per- 
son who is employed in a, motor transport 
undertaking directly or through an agency, 
whether for wages or not, to work in a 
professional capacity on a transport vehi- 
cle or to attend to duties in connection 
with the arrival, departure, loading or un- 
loading of such transport vehicles and in- 

. cludes a driver, conductor, cleaner, station 
Staff, line checking staff, booking clerk, 
cash clerk, depot clerk, time keeper, watch- 

. man or attendant, but except in section 8 
does not include :— 


(1) any such person who is employed in a 
factory as defined in the Factories. Act 
(LXIIT of 1948) ; 


T 
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. (îi) any such person to. whom the provi- 
sions of any law for the time being in force 
regulating the conditions of service of per- 
sons employed’ in shops or commercial 
establishments’ apply.” 


Among other provisions contained in the Act 
there is provision for canteen (section 8), 
rest rooms (section 9), uniforms (section 10), 
medical facilities (section 11) and first-aid 
facilities (sectión 12).' These are dealt with 
in Chapter IV, under heading ‘Welfare and 
Health’. . In, Chapter V dealing with hours 
and Imiitations of employment, matters 
relating to hours of work, daily intervals for 
rest, spread-over, split duty, notice of hours 
of work, weekly rest, compensatory day of 
rest etc. have been dealt with. Chapter VI 
deals with employment of young persons and 
Chapter VII deals with wages and leave., 
Chapter VIII deals with penalties and pro- 
cedure. Chapter IX contains miscellaneous 
provisions and, one such provision is section 
37. As per this section, the provisions of 
the Act are to have effect notwithstanding 
anything inconsistent therewith contained in 
any other law or in the terms of any award, 
agreement or contract of service, whether 
made before or after the commencement of 
the Act. There is a proviso to the section 
which guarantees continuity of benefits to a 
motor transport worker under any award, 
agreement or contract of service if the terms 
therein are more favourable to the worker. 


6. Looking at some of these provisions 
closely, we find that the definition of a 
‘motor transport worker’ is of a two-fold 
character. In the earlier portion it is an 
inclusive definition, but in the later portion 
ЧЕ is exclusive in character. The exclusive 
portion of the definition says that except in 
section 8 which deals with canteens. any 
employee in a factory as defined in the 
Factories Act, and any person to whom any 
law for regulating conditions of service of 
employees in shops or commercial establish- 
ments will not be a motor transport worker. 
In view of this categoric exclusion by Parlia- 
ment, it has to be taken that a motor trans- 
port worker cannot invoke to his eid the 
provisions contained in the State Act. The 
Centra] Act has to be taken as an exclusive 
and comprehensive enactment in so far as the 
motor transport workers are concerned, 
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However. a learned Judge of the Kerala High 
Court has held in A. B. Transport v. 
Ramakrishna, that a motor transport worker 
can take advantage of some of the provisions 
contained in the Kerala Shops and Commer- 
cial Establishments Act, since there was no 
repugnancy, between the Kerala ‘Act and the 
Central Act. On going through the judgment, 
I find that the approach by the learned Judge 
has been, made from an entirely different angle. 
Taking it for granted that the Kerala Shops 
and Commercial Establishments Act as well as 
the Central Act are identical legislations and 
run on parallel lines, the learned Judge has 
placed the two enactments side- by side and 
made an examination to find out whether the 
provisions in the Kerala State Act are repug- 
nant to the provisions of the Central Act. With 
due respect to the learned Judge, it appears 


to me that such a comparative study has been 


made on the assumption that both the legisla- 
tions are identical in scope and character and 
as such, they are available for comparison 
and contrast. It appears to me there 
is no scope at all for a comparative study 
being made of the two enactments because 
the two legislations are on different planes 
and operate in different fields. The Central 
Act has been enacted solely and exclusively 
to deal with the case of motor transport 
workers, whereas the State Act is 
general in character and would apply to all 
classes of persons employed in shops, com- 
mercial establishments, restaurants, theatres 
and other establishments. Such being the 
case, the well-known rule that the special 
excludes the general must be applied and in 
that view, it must be held that the Central 
Act excludes the applicability of the State 
Act to motor transport workers. ^ Having 
regard to, the expressions contained in the 
Central Act, it must be treated as an exhaus- 
tive and exclusive enactment and, once that! 
conclusion is reached, then there is no scope; 
at all for the provisions of that Act being 
compared ‘with the provisions of the State 
Act in order to find out whether there is any 
repugnancy in the terms of the two enact- 
ments. As a matter of fact; the following 
passage occurring in 4. B. Transports v. 
Ramakrishna, itself lends support to the view 
taken by me:— 
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“The Supreme Court also cited with 
approval the following principle stated by 
Dixon, J., in Ex parte Mclean?’: 


"Tf it appeared that the Federal Law was 
intended to be supplementary to or cumula- 
tive upon State Law then no inconsistency 
would be exhibited in imposing the same 
duties or in inflicting different penalties. 
The inconsistency does not lie in the mere 
co-existence of two laws which are suscepti- 
ble of sumultaneous obedience. It depends 
upon the intention of the paramount Legis- 
lature to express by its enactment, complete- 
ly, exhaustively, or exclusively, what shall 
be the law governing the particular conduct 
or matter to which its attention is directed. 
When a Federal statute discloses such an 
intention, it is inconsistent with it for the 
law of a State to govern the same conduct 
or matter". 


7. As pointed out bv Mr. Narayanaswami, 
І think the ratio laid down in Amarnath v. 
Presiding Officer, Industrial Tribunal, should 
have been followed by the first respondent 
with reference to the preliminary obiections 
raised by the petitioner. The Full Bench 
which decided that case annroved ап earlier 
deciston of that Court and held that even if 
` the expression ‘motor transnort undertaláne? 
be a commercial establishment; the TLeeisla- 
fure certainlv intended to keen such & com- 
mercial estahlishment out of the nurview of 
the expression 'commercial establishment? as 
it is provided in exception to section 2 (А\ of 
the Motor Transport Workers Act and if the 
Act applied to a motor transport undertaking, 
interpretation has to be put unon a motor 
transport worker in section 2 (А), which 
will be in harmonv with section 1 (4) and 
section 3 (a) of the Central Act. T am in 
respectful agreement with the view taken in 
the abovesaid case. J therefore hold that 
the second respondent was not entitled to 
invoke section 41 (2) of the State Act and file 
an appeal to the first respondent against the 
order of dismissal. No doubt, it may be 
Stated that by the exclusion of the State 





1. (1950) 43 C.L.R. 472. 
2. A.LR. 1970 Pat. 269 (Е.В.), 


THE MADRAS LAW JOURNAL REPORTS 
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.made absolute. 
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Act and its provisions, the second respondent 
will be left without a right of appeal. But, 
the second respondent is not left entirely 
without remedy because he can raise an 
industrial dispute, if so advised, against the 
Even if such a remedy 
is not available to him, the Courts cannot 
Substitute the absence of a provision in the 
Central enacfment by having recourse to the 
State Act when the State Act has been clearly 
excluded from application by the Central Act. 


8. For the aforesaid reasons, the petition 
will stand allowed ond the rule nisi will be 
However, there will be no 
order as to costs. 


S.J. Petition allowed. 


1. 
IN THE .HIGH COURT OF 
TURE.AT MADRAS.. - 


Present M. M. Ismail and V. Sethuraman, 


Sri Ram and Company (Lessee of 
Sri Rama Rice Mill, Tiruppur) and 
others Petitioners* 


U. - £u o 


SRI RAM & Ce. 2. 


JUDICA- 


The State of Tamil Nadu, represented by 
the Secretary to Government of Tamil 
Nadu, Department of Labour and Employ- 
ment, Madras and another 

Respondents. 


Minimum Wages Act (XI of 1948), sec- 
tions 3, 5 and 9—Minimum Wages (Tamil 
Nadu Rules (1953), rule 12 and Constitution 
of India (1950), Article 226—Wages of wor- 
kers in dhall mill, rice mill and flour mill— 
Committee appointed by Government to re- 
commend minimum wages — Functioning of 
committee under rule 12—Strict, compliance 
with procedure necessary — Chairman’s duty, 
regarding issue of notice of meeting to 
members—Failure to issue notice to a mem- 
ber due to misapprehension—No opportunity 
to employer's representative to participate dn 
meetings — Committee Submitting Reports 
to Government—Government. issuing notifica- 
tioni on the basis of report — Notification 
challenged on the ground that the Report was 
vitiated—Writ of certiorari issued. 


The Government appointed a Committee 
consisting of 8 members specified in a notifica- 
tion to hold enquiries and advise the State 
Government in the matter of revising the 
minimum rates of wages for employment in 
any dhall mill, rice mill and flour mill. 
Three of the members represented the emplo- 
yers and three the employees. One of the 
former was the Personnel Officer of the 
Century Flour Mills Ltd. He resigned and 
did not function after 31st May, 1975. 
Due to misapprehension the Chairman sent 
notice to that person but not the succeed- 
ing Personnel Officer of the Mill. The 
Committee submitted its report on 31st Octo- 
ber, 1975. The Government issued a notifi- 
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*W.P. Nos. 3398 and 3703 to 3713 of 1976 and 606 
to 616 and 728 to 736 of 1977. 
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cation revising the minimum rates of wages 
on the basis of the report. This was challeng- 
ed by the owners or letters of rice mills in 
Tiruppur and surrounding places. 


Held: Though there were many meetings 
of the Committee after 315 .Мау, 1975, no 
nofice was issued to the then Personnel 
Officer of the Century Flour Mills Ltd., on 
account of the Chairman's misapprehension 
that the person who had resigned was by 
name a member of the Committee and in his 
place the mill had to substitute another. 
This misapprehension however cannot obli- 
terate the fact that one of tke  representa- 
tives of the employers was not given an 
opportunity to participate in the meetings of 
the Committee subsequent to 21st May, 1975. 
The recommendations made by the Com- 
mittee which were accepted by the Govern- 
ment were those by a committee which was 
not constituted and did not function in 
accordance with section 9 of the Minimum 
Wages Act read with rule 12 of the 
Minimum Wages (Tamil Nadu) Rules, 1953. 

[Para. 6.] 


The Legislature has attached great impor- 
tance to the equality of representation for 
the employers end emplovees in the Advi- 
sory Committee. When that equality is not 
available and the balance sought to be main- 
tained by the Legislature is disturbed, that 
will constitute 5 serious disregard of the 
provisions of section 9 of the Minimum 
Wages Act. [Para. 12.] 


Since the constitution and the functioning of 
the Committee in the present case was not 
in accordance with the statutory provisions 
in that behalf, its advice which was accepted 
by the Government was vitiated, and conse- 
quently the notification of the Government 
had become illegal. [Para. 11.] 


Cases referred to:— 


Tiffin's Barytes Asbestos arid. Paints Lid. v. 
Ministry of Labour and Emp:oyment, Govern- 
ment of India, I.L.R. (1973) A.P. 495, 
M/s. Town Btdi Factory v. State of Orissa, 
L.L.R. (1975) Cut. 308; A. S. D. Badsha, 
Proprietor, Bashas Snuff .Co. v. State of 
Madras, A.I.R. 1963 Mad. 138; P. Ganga- 
dharan Pillai v. State of Kerala, A.I.R. 
218; Edward Mills, Co. Ltd., Bewar 


68 THE MADRAS LAW JOURNAL, REPORTS 


v. State of Ajmer, 1955 S.CJ. 42: (1955) 1 
M.LJ. (S.C) 1: A.I.R. 1955 S.C. 25; 
ЛМ /5. Bhikusa Yamasa Kshtriya v. Sangamer 
Akola Taluk Bidi Kamgar Union, A.I.R. 
1963 S.C. 806; Chandra Bhawun Boarding 
and Lodging v. State of Mysore, (1970) 2 
S.C:R. 600: A:I.R. 1970 S.C. 2042; State 
of Rajasthan v. Hariram Nathwani, (1975) 
2 S.C.C. 517: (1976) 1 S.C.R. 641: ALR. 
1976 S.C. 277; Bijoy Cotton Mills Lid. v. 
State of Ajmer, 1955 S.C.J. 51: (1955) 1 
S.C.R. 752: (1955) 1 M.L.J. (S.C.) 10: 
AIR. 1955 S.C. 33. ` 


Petitions under Article 226 of the Constitu- 
tion of India praying the High Court to issue 
a writ of certiorari calling for records in G. 
O. Ms. No. 670, Labour -and Employment, 
dated 16th July,. 1976 and to quash the Noti- 
fication issued by the Government of Tamil 
Nadu under section 5 (2) of the Minimum 


Wages Act, etc. 


М. R. Narayanaswamy, М. Manoharan, K. 
Duraiswami, P., Sathasivam, R. Nallathamb; 
and V. Radhakrishnan, for Petitioners. 


N. R. Chandran, for Governinent Pleader, 
for Respondents. | 


The Order of the Court was made by 


Ismail, J.—These are petitions by the owners 
or lessees of rice mills in Tiruppur and sur- 
rounding places filed under Article 226 of 
the Constitution of India, praying for the 
issue of writs of certiorari to quash the 
order óf the Government made in G.O. Ms. 
No. 670, Labour and Employment, dated 
16th July, 1976. That was a notification 
issued by the Government under clause (5) 
of sub-section (1) and ` sub-section (3) о? 
section 3 and sub-section (2) of section 5 of 
the Minimum Wages Act, 1948 (Central Act 
XI of 1948) hereinafter referred to as the 
Act, revising the minimum rates of wages 
revised in the Industries, Labour and Co- 
operation Department Notification No. 911 
of 1961, dated 22nd February, 1961, published 
in the Fort St. George Gazette, dated 151 
‘March, 1961: The said Notification was 
published in the Tamil Nadu Government 
Gazette, dated 28th July, 1976. 


2. . Though several grounds have been urged N 


in the affidavits filed in support. of these writ 
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petitions, to challenge the validity of the 
aforesaid notification, since we are allowing 
these writ petitions on a very short ground, 
it is unnecessary to refer to all thosé grounds. 
Section 3 of the Act provides for the appro- 
priate Government fixing minimum rates of 
wages for various employees as well as re- 
vising those rates from time to time. Sec- 
tion 5 of the Act deals with the procedure 
for fixing and revising minimum wages. 
Section 5 (1) of the Act provides that in 
fixing minimum rates of wages in respect of 
any scheduled employment for the first time 
under this Act or in revising minimum rates 
of wages so fixed, the appropriate’ Govern- 
ment shall either— 


"(a) appoint as. many committees and sub- 
` committees as it considers necessary to-hold 
enquiries and advise it in respect of such 
fixation or revision, as the case may be, or 


(b) by notification in the Official Gazette, 
publish its proposals for the information 
of persons likely to be affected thereby and 
Specify a date, not less than two months 
from the date of the notification, on which 
the proposals will be taken into considera- 
tion”. 
Sub-section (2) of this section states that 
after considering the advice of the Commit- 
tee or Committees appointed under clause (a) 
of sub-section (1), or as the case may be, all 
representations received by it before the date 
specified in the notification under clause -(b) 
of that sub-section, the appropriate Govern- 
ment,shall, by. notification in the Official 
Gazette, fix,.or.as the case may be, revise 
the-minimum rates of wages in respect of 
each scheduled employment and unless such 
notification otherwise provides, it shall come 
into force on the expiry of three months 'from 
the date of its issue. The proviso to sub- 
section (2) of section 5 states .that where 
the - appropriate Government proposes to 
revise the minimum rates of wages by the 
mode specified .in ‘clause (b) of sub-section 
(1), the appropriate Government shall con- 
sult the Advisory Board also. Section 9 
deals with composition of the committees, sub- 
committees and Advisory Board and that sec- 
tion states— : MORES 
“Each of the committees, sub-committees 
and the Advisory Board shall consist of 
',. persons to be nominated by the appropriate 


5; 


1] 
Government representing employers and em- 
ployees іп the scheduled employments, 

-who shall be equal in number and inde- 
pendent persons not exceeding -one-third of 

. its total number of members; one- of such 


independent persons shall be appointed the 
Chairman by the appropriate Government.” 


There is no dispute that the rice niill-indus- 
try is one of the scheduled employments 
because it is item 2 in Part I of the Schedule 
to the Act. | 


3. Proceeding to act - pursuant to these 
statutory provisions, the Government issued 
a notification in G.O. Ms. No. 1696;-Labour 


ter of revising the minimum rates- of wages 
for employment’ in any dhall mill, rice- mill 
or flour mill. · The ‘notification gave eight 
persons as the members of the Committee: 
The first and the second members were the 
Special Deputy Commissioner of -Labour, 
Madras-5, who was also designated as Chair- 
man, and: the Assistant Director of ‘Statistics 
(Market Intelligence), Madras-6. . Mem- 
bers:3 to 5 were the representatives of em- 
ployers, the third member being the Honorary 
General: Secretary, District Rice Flour and 
Oil, Mill Owners’ Association, Manjakuppam, 
Cuddalore N.T., South Arcot District, the 
fourth member being the Secretary, Century 
Flour ‘Mills Ltd., Madras-1, and the fifth’ 
member being Thiru A.S:K.R. Rabindran, 
nominee of A.S.K. Ramaswami Nadar and 
Sons, Dhall Factory, Virudhunagar. Mem- 
bers 6 to 8 were the representatives of em- 
ployees, the sixth: member being Thiru T. 
M. Varadarajulu, nominee of Tamil Nadu 
Oil, Flour Mills and General Workers' Union, 
Madras, the seventh member being the Secre- 


fary, Coimbatore District Generál Workers: 


Union, Tiruppur, and the eighth ‘member 
being the President, Madurai General Work- 
ers Union, Madurai. After the constitution 
of the Committee, two représentatives of the 
employers, namely, thé third and the fifth 
members ceased to be members of the Com- 
mittee, the former having died and the latter. 
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having failed to attend three consecutive 
meetings. The Government issued G.O. 
Ms. No. 993, Labour, Employment and 
Housing Department, dated 9th October, 
1974, appointing two other members in the 
places of Nos. 3 and 5 already referred to. 
The Committee finally submitted its report, 
dated 31st October, 1975. It is on the basis 
of the said report, that the Government issued 
the impugned notification. The learned 
Government Pleader admits that the Govern- 
ment accepted: the recommendations of the 
Committee and only on such acceptance the 
Government Order in question was issued. 


4. .One of the complaints of the petitioners 
herein was that the fourth member, a repre- 
sentative of the employers, had ceased tc 
function, after a certain stage, that the said 
membership fell vacant and the Govern- 
ment. did not fill up the vacancy and that 
consequently the proceedings of the Com- 
mittee. were vitiated which in turn vitiated 
the -final -notification issued by the Govern- 
ment. For the purpose of understanding 
this argument, it is necessary to refer to 
certain facts. ` Аз we have already pointed 
out, the fourth member was the Secretary, 
Century Flour Mills Ltd., Madras-1. Thus 
it will be seen that the person who was ap- 
pointed as a member of the Committee was 
not any person by name but one holding ‘a 
particular position in the Century Flour Mills 
Ltd., Madras-1. In its letter dated 17th 
January, 1972, the Century Flour Mills Ltd., 
Madras-1, requested that instead ef its Secre- 
tary, its Personnel Officer might be nominated 
as member of the Committee. This request 
of the Century Flour Mills Ltd., Madras-1, 
was accepted by the Government and G,O. 
Ms. .No. 1123, Labour and  Employinent 
Department, dated 15th July, 1972 was 
issued. By this Government Order, the 
nomenclature .of the fourth member was 
changéd from ‘Secretary’ to ‘Personnel Offi 
cer. Thus, it is clear that the Personnel 
Officer ‘of the Century Flour Mills Ltd., 
Madrás-l, became a member of the Com- 
mittee representing the employers. ^ Such 
Personnel Officer was оне Thiru К. B. 
Krishnan, The said Thiru R. B. Krishnan, 
attended’ the meetings of the Committee till 
31st --May, 1975 оп which date he sent a 


ieler to the Chairman of the Committee sta- 
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ting that as he Lad left the services of Cen- 
tury Flour Milis Ltd., Madras, he would Бе 
no longer able io serve on the Committee and 
consequently requesting that his resignation 
from the membership of the Committee 
might be accepted. The file produced 
by the learned Government Pleader . shows 
that even after Thiru R. B. Krishnan .had 
written this letter, a notice of the meeting, 
dated Znd June, 1975 convening the meeting 
of the Committee to be held on 18th June, 
1975 at Salem and on 19th July,.1975 at 
Coimbatore, was sent to him by name. We 
also find from the file that on 29th July, 
1975, a notice convening the meeting of the 
Committee to be held on 12th August, 1975 
at Madras, was sent to the Managing Direc- 
tor, Century Flour Mills Ltd., 
Thereafter we find from the file that on 16th 
August, 1975 the Chairman of the Commit- 
tee has sent a communication to the Mana- 
ger, Century Flour Mills Ltd., Madras-1, 
Stating that he would like to draw his atten- 
tion to the earlier letter, dated.9th July, 1975, 
and requesting that he might be informed, 
if in view of the Secretary of the Century 
Flour Mills, having resigned, the Mill was 
wiling to continue its representation on the 
Committee by making suitable alternative 
arrangements. Tt is stated that there was no 
response from the Mills in question. Sub- 
sequently on 12th September, 1975, the Chair- 
man of the Committee addressed the Govern- 
ment intimating the Government of ihe fact 
of the resignation of his membership of, the 
Committee from 31st July, 1975 by Thiru 
R. B. Krishnan and the steps he had taken 
to contact the Century Flour Mills and re- 
commending that one Thiru R. Thangaswanii, 
B.Sc., B.L., of Coimbatore, who was legal 
Adviser of the Tiruppur Rice Merchants 
Association, might be appointed as a member 
in the vacancy of Thiru R. B. Krishnan. 
However, the Government did not take any 
action immediately and as we have pointed 
out. already the Committee itself submitted 
its report on 31st October, 1975. There- 
after the Government wrote a letter to the 
Commissioner of Labour on 11th December, 
1975 stating tha& since the Committee had 
submitted its report, the question of filling up 
the. vacancy in the Committee did not arise, 
and that therefore, no further action was 
necessary in that regard. 
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5. It is on the basis of these facts that the 
contention was advanced before us that there 
was no proper constitution of the Commit- 
tee as contemplated by section 9, in view of 
the vacancy of one of the representatives 
of the employers not being filled up, and that 
therefore the ultimate order of the Govern- 
ment revising the minimum rates of wages 
on accepting the recommendations of the said 
Committee was also vitiated. From the facts 
stated above one thing is clear and that is, 
after 31st May, 1975, Thiru R. B. Krishnan 
did not participate in the meetings. of the 
Committee. Notwithstanding the resignation 
letter received from Thiru R. B. Krishnan, 
the Chairman of the Committee sent a notice 
of the meeting to Thiru R. B. Krishnan and 
also sent one notice to the Managing Director 
of the Century Flour Mills Ltd., Madras-1. 
This procedure on the part of the Chairman 
was not really warranted and in fact was 
misguided. As we : have pointed out al- 
ready, no individual belonging to or con- 
cerned with the Century Flour Mills Ltd., 
was appointed to the Committee by name 
and the person who was appointed to the 
Committee was a particular Officer of the 
Mills, namely, originally the Secretary and 
subsequently the Personnel Officer. Conse- 
quently whoever happened to be the Person- 
nel Officer for the time being would be a 
member of the Committee and the fact that 
Thiru R. B. Krishnan ceased to be the Per-. 
sonnel Officer would not cause any vacancy 
in the committee, because the successor Per- 
sonnel Officer would automatically become, a 
member of the committee. ', Unfortunately, 
this position was not realised by the Chair- 
man of the Committee, and that was the rea- 
son why he went on sending notice to Thiru 
R. B. Krishnan himself as if he was per- 
sonally a member of the Committee and sub- 
sequently to the Managing Director of the 
Century Flour Mills Ltd.; Madras-1 as if he. 
was а member of the Committee, and there- 
after requested the Manager of the Mills to 
nominate a successor as if the nominee of 
fhe Century Flour Mills Ltd., should be a 
member of the Committee. From what we 
have pointed out above, it is clear.that the 
Personnel Officer of the Century Flour Mills 
Ltd., was a member of the Committee, as 
representative of the employers, and that 


iij 


member did not function after 31st May, 
1975. ; 


6. The next question for consideration is, 
what is the inference to be drawn from the 
non-functioning of the said member. If that 
member had merely abstained from attend- 
ing the meetings of the Committee, the peti- 
tioners herein cannot have any grievancé 
and no blame can be attached to the Gov- 
ernment, From what we have stated above, 
once Thiru R. B. Krishnan ceased to be the 
Personnel Officer of the Century Flour Mills 
Ltd., Madras, the succeeding Personne] Offi- 
cer should have automatically taken his place 
in the committee and the notice of meetings 
should have been sent to him. But, admit- 
tedly no such notice was sent to the Person- 
nel Officer of the Company as such. Ac- 
cording to rule 12 of the Minimum Wages 
(Tamil Nadu) Rules, 1953, ‘the Chairman 
shall fix the date, time and place of every 
meeting and notice in writing containing the 
aforesaid particulars along with a list of 
business to be conducted at the meeting shall 
be sent to each member by registered post 
at least 15 days before the date fixed for 
such meeting, provided that in the case of an 
emergent meeting, notice of atleast seven 
days shall be given to every member’. Con- 
sequently, an obligation has been cast on the 
Chairman of the Committee to issue a notice 
for the meeting of the Committee to its 
members, and in this particular case, as we 
have pointed out already, after 31st May, 
1975, though there were many meetings of 
the Committee, even for a single meeting, 
no notice was issued to the then Personnel 
Officer of the Century Flour Mills Ltd., 
Madras. Of course, this has resulted on 
account of the misapprehension on the part 
of the Chairman of the Committee that it 
‘was Thiru R. B. Krishnan by name who 
was a member of the Committee and that 
therefore, in his place the Century Flour 
Mills had to substitute another person, but 
that misapprehension cannot obliterate е. 
fact that one of the representatives of the 
employers was not given the opportunity ` to 
participate in the meetings of the Committee 
subsequent to 31st May, 1975. The result 
is. that the recommendations made by the 
Committee which were accepted by the Goy- 
ernment were those by a committee which 
was not constituted and did not function in 
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accordance with section 9 of the Act read 
with rule 12-of the Minimum Wages (Tamil 
Nadu) Rules, 1953. 


7. The next question is, what is the conse- 
quence of this position in law? -Mr. M. R. 
Narayanaswami, learned counsel for some of 
the petitioners, contended that the conse- 
quence is that the entire notification which 
was issued by the Government has become 
vitiated, and therefore, is hable to be quash- 
ей. .The learned Government Pleader on 
the other hand, sought to contend that there 
had been no failure on the part of the Gov- 
ernment, that if a particular member did not’: 
participate in the meetings of the committee, 
the Govermnent could not be blamed and that 
therefore, the ultimate notification issued by 
the Government carnot be challenged. This 
argument is misconceived, in view of the 
fact that there was no failure on the part of 
the Personnel Officer for the time being of 
the Century Flour Mills Ltd., to. participate 
in the meetings after 315% May, 1975, because 
no notice of any meeting whatever was 
admittedly sent to such Personnel Officer 
after 31st May, 1975. 


8. Mr. K. V. Sankaran, representing Mr. 
Ganesan, who appears for the Coimbatore 
District General Workers Union, represented 
by its President, impleaded as a party to 
W.P. No. 3714 cf 1976, contended that the 
recommendations of the Committee are only 
in the nature of advice given to the Govern- 
ment that the Government are not bound to 
accept the advice and that conseqdently any 
contravention of szction 9 in the constitution 
of the Committee or any irregularity in tha 
functioning of tke Committee contrary to 
rule 12 of the Minimum Wages (Tamil 
Nadu) Rules referred to already will not in 
any way vitiate the ultimate notification issued 
by the Government either fixing the minimum 
wages or revising the minimum wages already 
fixed. We are unable to accept this argu- 
ment. We are of the opinion that any such 
irregularity in the constitution of the Com- 
mittee contrary to section 9 of the Act or in 
the functioning cf the Committee without 
notice to a member of the Committee will 
certainly vitiate the recommendation of the 
Committee and the ultimate order of the Gov- 
ernment based on such recommendation. It, 
should not be forgotten that the Legislature 
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has taken very great care in the composition 
of the Committee, as contemplated by sec- 
tion 9, by providing that the employers and 
employees should have equal representation. 


Once this equality is disturbed, the balance. 


which the Legislature sought to maintain 
between the employers: and employees will 
be lost, and congequently, the sanctity which 
is sought to be attached to this equality of 
membership as between the employers and 
employees will also be destroyed. In such 
à situation, the recommendation by the Com- 
mittee cannot be said to be one as contem- 
plated by the statute and if the Government 
accept that recommendaion and pass an 
order, the said order also will be vitiated. 


9. Mr. K. V. Sankaran, learned counsel 
representing the employees, submitted that 
the decision of the Andhra Pradesh High 
Court in Tiffin’s Barytes Asbestos and Paints 
Ltd. v. Ministry of Labour and Employment, 
Government of India, rep. by its Secrtory, 
New Delh?, the decision of the Orissa High 
Court in M/s. Town Bidi Factory and others 
v. State of Orissa? and the decision of this 
Court in 4. S. D. Badsha proprietor, Bashas 
Snuff Co. v. State of Madras represent- 
ed by Commissioner of Labour and Director, 
National Employment | Organisation, have 
taken the view that the contravention of sec- 
tion 9 of the Act will vitiate the ultimate 
notification issued by the Govérnment under 
section 5, but that there is a direct décision 
of the Kerala High Court in P. Gangadharan 
Pillai v. State of Kerala*, holding that that 
will not be the consequence and that the 
trend of the decisions of the Supreme Court 
also will lead to that conclusion. However, 
Mr. Sankaran admitted that there is not a 
single decision of the Supreme Court directly 
on the point, namely, that if there is contra- 
véntion of section 9 in the composition of the 
Committee contemplated therein, that will 
not vitiate the notification issued ‘by the 
Government under section 5 of the Aci. 
However, what he contended was that the 


approach of the Supreme Court in some of. 


the cases relating to the power of the Gov- 
ernment to fix minimum wages under sec- 


————— nn ———— M ET Oar 


1. LL.R. (1973) A.P. 495. | 
2. LL.R. (1975) Cuttack 308. ' 
3. А.Т.К. 1963 Mad. 138. 
4; А.Т.К. 1968 Ker. 218. 


tion 5 of the Act would lead to such-a-conclu- 
sion. The learned counsel drew our atten- 
tion to the decisions of the Supreme Court 
in Edward Mills Co., Ltd., Bewar v.. State 
of Ajmer, Messrs. Bhikusa Yamasa Ksha- 
triya v. Sangamer Akola Taluk Bidi Kamgar 
Union*; Chandra Bhawan Boarding and 
Lodging v. State of Mysore? and State of 
Rajasthen v. Hariram Nathwani*. We ате 


unable to discern any such trend or approach . 


as contended for by the learned counsel for 
the employees, namely, that the approach of 
the Supreme Court was to ignore all contra- 
ventions of the sfatutory provisions and to 
uphold the ultimate notification issued by the 
Government under section 5 solely on the 
ground that it was the Government which 
had to ultimately decide the matter and that 
the Committees are only fact-finding Commit- 
tees and their advice and recommendation 
are not binding on the Government. In 
view of this, we are of the opinion that these 
decisions are nof of.any assistance to decide 
the present controversy before us. 


10. On the other hand, the following . 


observations of the Supreme Court in Bijay 
Cotton Mills Lid. v. State of Ajmer®, will 
show the necessity for the Government 
complying with the requirements of sec- 
tion 9 of the Act strictly. In that judgment, 
the Supreme Court observed: 


“As regards the procedure for the fixing 
of minimum wages, the ‘appropriate Gov- 
ernment’, has undoubtedly been given very 
large powers. But it has to take into 
consideration, before fixing wages, the 
advice of the Committee if one is appoint- 
ed, or the representations on its proposals 
made by persons who are likely to be 
affected thereby. Consultation with advi- 
sory bodies has been made obligatory on 
all occasions of revision. of minimum 
wages; and section 8 of the Act provides 
for the appointment of a Central Advisory 
Board for the purpose’ of advising the 
: 


1. 1955 S.C.J, 42: (1955) 1 M.L.J. (8.0) 1: ALR. 

1955 S.C. 25. j 

'2. ALR; 1963 S.C. 806. | 
3. (1970) 2 S.C.R. 600: A.LR. 1970 S.C. 2042. 
4.. (1975) 2 S.C.C. 517: (1976) 1 S.CR. 641 : 

A.LR. 1976 S.C. 277. ^ 
5. 1955 S.C.J. 51 : (1955 1S.C.R. 752 : (1955) 1 


M.L.J. (S.C.) 10 :.АЛ.В. 1955 S.C. 33: 
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"Central as well: as the! State Governinent! 


both in the matter of fixing and revision 
of minimum wages. 


Such Central Advisory, body i is. to, ¢ m il 


| às а CO- -ordinating agent’ for co-ordinating 


^ 


the work of ‘thé different advisory bódies. . 


In the committees or the advisory bodies 


the employers and the employees have an., 


equal number of representetives and there 
are certain members besidés them who аге 
. expected to take a fair and impartial view 
of the matter. These provisions, in our 
opinion, constitute ап adequate safeguard 
against any hasty or capricious decision’ by 


4 


the appropriate Goverüment";« ^». 


In our view, ‘the above observations will only” 
indicate that the procedure for the appoint-- 


ment. of a committee,, 
safeguards against any hasty. | 


constituting adequate, 
or. capricious. 


decision by the Government must be оешу, 
followed. and complied with. 


` That leavés out only the ‘decision af ‘the 


Kerala High ‘Court ‘in Gangadharaiin Pillai’ 


State of Kerala; airéady referred фо, oni 


` which reliance has been placed by the feared 


counsel for the employees. 


That is! a’ deci- 


sion of a single ‘Judge of that High Court 


and in Paragraph 5 of ‘that judgment, iti is’ 


stated ;— 


n t 


“The Абон Board. Е ЕА the 


' instant case consisted’ of seventeen’ tepre- 


. and four ‘Government: officials. 


sentatives each of employers апі: “employees, 


‘Among, 


-the representatives of ће. employers, the; 


‘Exhibit P:5) .' 


only one representing the cashew. indus-, 
try was one Sri P. G. Verghese, who died. 
before the Advisory Board formulated its 
recommendations to the ‘Government (vide 
"It was admitted that none 
‘was nominated in^his place‘!and.-that the 


' Advisory Board proceeded with its. 'busi- 


"filled up. These recommendations. 


‘ness’ 


апі sent’ up its « recommeridations 
(Exhibit. P-5)- without: the vacancy being 
were 
not accepted by the! Government, which 
by. its final notification ^ (Exhibit , Pa). 
accepted its ‘draft. ошон ЖЧ. xong 


It is, this - -position “which “ was colisiqer ed’ "by 


the 


learned judgé in paragraph 8 of fiis 
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judgment, | where Ше. 
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armed Judge has 


stated :— 


. “Was there any illegality consequent on the 
3 failure to nominate a member to the, Advi- 


sory” Board on the death of Sri P. G. Var- 


f ghese ?-—is the next question, There is no 


doubt that the fixation or revision of mini- 


mum Wages is to be done in accordance with 
the "provisions of the Act, and that consulta- 
tion with the Advisory Board as contem- 
plated by section 9 of'the Act is a neces- 
sary requirement of such fixation or revi- 
sion. ‘The Advisory : ‘Board with which 
consultations is effected must have the 


_ statutory, personne! and composition enjoin-, 


PN 


"not.vitiate the 


ed by section 9 of the Act. This, at the 
material time it did not have in the instant. 
case. ‘But it appears to me that this does 
ultimate decision of the 
Government in the-Notification, Exhi- 
bit: P-4, issued by it; ^ The function of: 
the’ Advisory . Board was purely advisory ; 
the Government’ was not bound by its 


advice; the ultimate decision had to' be 
_ taken ‘by the Governmient, 


In this view, 


‘I am inclined to think that notwithstanding 


the defect in the composition of the Advi- 
зогу. Board the notification Exhibit P-4 


is| not vitiated, by any illegality”. 


We аге ‘of the- ‘opinion’ that the above obser- 
Vation'is not of any assistance whatever to 
the’ employees in the present-case, for the 
simple reason that the learned’ Judge: i in that 
case was dealing with a situation where the 
recommendation of the Advisory Board was 
not accepted by ihe Government and the 
Govermment took its own decision in fixing 
the minimum wages. As a matter of fact, 
the learned Judge bimself in paragraph 9 of 
the judgment has observed :— 


"It may be that if the constitution of the 
Advisory Board was in total disregard of 
the provisions of section 9 and its advice 
was accepted and acted upon by the Gov- 
ernment, the proceedings might become 
illegal—vide N. K. Jain v. Labour Commis- 
sioner, Rajasthant. But such was the posi- 
tion here, and as to this I need not express 
any opinion”. 


pt pena POE 
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But, Ше position that was not before the 
learned Judge of Kerala High Court.. who 
decided the above case is here before | us. 
Therefore, it i$ utinecessary to expréss ‘any 
opinion’ ‘about the correctness or otherwise ,of 
the view taken by the learned’ ‘Judge of 
Kerala High Court, even with regard to a 
сазе where the advice of the committee’ had 
not been accepted ‘by the Government. 
However, “even on: the basis of the Obsérya- 
tion ‘of thé learned Judge extrácted „above, it 
must bé Held that since the constitution 'and 
the functioning of the committee in the pre- 
sent case was not,in accordance with the 
statutory provisions in that behalf, ifs advice 
which was'accepted by the ‘Government was 
vitiated, and consequently the’ notification of 
the "Governiüent "has become illegal. 


12. We-have already referred-to the impor- 
tancei which the Legislature;has attached ta 
ithe equality of representation for:the emplo- 
yers and employees in the, Advisory Commit- 
teé. -When that equality:is not available 
and the balance sought to be maintained. by 
the Legislature is disturbed, that will -consti- 
tuté' a serious disregard of the конон of 
section 9 of the. Act. 


13. Having régard to all the dave’ circum- 
stances, we hold^that the impugned notifica- 
tion of the Government is illegal and ;allow 
these. writ, petitions and issue writs .of, 
certiorari quashing. Һе . said —fiotification. 
There, will be noorder as to costs. .,. 

8; J AC —H—— Pélitions allowed. 
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IN THE HIGH COURT OF eee 
TURE, AT MADRAS. 


Present :—V. Sethuraman, J.’ 


Regional Director, Employees’ State 
Insurance Corporation, "Madras-34 
^. Appellant* 


i ed 
v. ' 
M. M. Rubber 'Co., (P.), Ltd., Madras 

; Respondent. 


i i . ít 
Employees State Insurance Act (XXXIV 
of 1948), section 2 (22)—Production .bonus, 
if “wages” as defined in section 2 (22)—To 
be. taken into account in computing the emplo- 
yers contribution under the Act. 


Under-à memorandum of Бае betten 
the employer and the employees under sec- 
tion 12 (3) df the Industrial Disputes Act, 
1947, production bonus became payable ќо 
workers., Though the management was 
taking the production bonus as wages for the- 
purpose ,of contribution under the Employees’ 
State. Insurance Act, for some time, subse- 
quently. the management , wrote to the Emplo- 
yees’ State Insurance Corporation stating that 
the bonus paid. to the workers would be 
excluded for the purposes of’ computing the 
contribution under the Act. As the corpora- 
tion did-not accept this the management 
approached the Employees’ State Insurance 
Court ‘which held that the production bonus 
need not be taken into account in compüting 
the employer's contribution: On appeal by 
fhe: Regional Director! of Employees: State 
Тазйгайсе Corporation, ye A ae 


», 


| най: The question as to. sibl a pap 


cular amount,paid constituted, ‘wages’ ‘or - not 
had to bé decided with reference to, the 
particular facts ‘of: each case. In order to 
fall. within the scope of, Part I of the defini- 
tion (of . ‘wages’ ‘in. section 2 (22) ofthe 
Act), it should be remuneration payable to an 
employee -under the terms of a contract of 
employment, ! express сог implied., The 
amount payable. should:.be capable: of. being 
demanded as a matter of right. The employer 


` should not be in a position to withdraw, from 





* AA.O. No. 252 of 1976, - ' Gth October, 1978, 


ji) 


the agreement at his discretion. 
nothing preventing, an agreement betweer the 
employer and the employee being. traced to 
more than one document. 


ment between the parties did not provide for 
the payment of productivity or 
bonus in the present case, the amount became 
payable as a result of a memorandum . of 
settlement entered into before the Labour 
Officer. It had thus all the elements -of 
a contract of employment between the emplo- 
yer and the employee. This was not a case 
where the employer could withdraw from the 
agreement as his will. Thus the payment 
fell within the first part of the provision. 


[Para. 9.] 


So long as production had increased beyond 
the minimum fixed and so long as the emplo- 
yee had thus become entitled. to the bonus 
in accordance with the terms of the agree- 
ment, then the amount paid by him would 
fall within the scope of, section 2 (22) and 
would thus be ‘wages’. [Раға.` 10.] 


Cases referred to:— 


Braithwaite and Co: v. Employees State 
Insurance Corporation, (1968) 2 S.C.J. 
858: (1968) 1 S. C. R. 71. (1968) 1 
Lab.L.]..550: A. І. К. 1968 S.C. 413; 
Bengal “Potteries Ltd. v. Employees State 
Insurance. Corporation, (1975) 47 F.J.R. 
428; Employees State Insurance 


F.J.R. 434; Carborundum Universal v. 

Employees State Insurance ‚Corporation, 
(1976) 3 Lab.L.J. 17: 1975 K. L.T. 842: 

49 F.J.R. 361; Employees State Insurance 
Corporation v. ‘Andhra Pradesh Paper Mills 
Ltd., (1977) 51 F.J.R. 388: 1977 A.L.T. 

509: 1978 Lab.I.C. 19: (1978) 1, Lab.L.J. 

469: A.I.R. 1978 A. P. 18; 
State Insurance Corporation v. Vazir Sultan 
Tobacco Co., Lid., (1972) 2 Lab.L.J. 602; 
Employees State Insurance Corporation v. 

Hyderabad Asbestos Cement Products Lid., 

(1976) 49 F.J. R. 365. - 


Appeal against the ade of the Employecs’ 
State Insurance Court, Madras in E. 1. О.Р. 
No. 14 of 1974. 


S. M. Ali Mohamad, for Appellant. 


REGIONAL DİRECTOR, É.sl. CORPN. о. M. M. RUBBER CÓ. (P. LTD. (Sethur aman, 3) 
There was. 
[Para. 8.]. 
Even though the original contract of employ- 


incentive | 


Corpora- . 


tion v. Mysore Kirloskar Ltd., (1975) 47- dent wrote to the Employees’ State Insurance 


‚ Corporation stating that the bonus paid to 


‚ ble under the Act. 


Employees l 


25 
M.:R. “Narayanaswami, for Respondents. . 
The Court made. the following 


ORDER.—This is an appeal against the judg- 
ment in E.I.O. P. No. 14 df 1974, dated - 
26th November, 1975, of ,the Employees’ 
State Insurance Court, Madras. The judg- . 
ment came to be delivered, on a petition under . 


+ section 75 of the Employees’ State Insurance 


Act, praying for a declaration that the produc- . 
tion bonus paid to the employees in accord- , 
ance with the provisions of a settlement dated. 


-13th April, 1970, was not wages às defined 


under section 2 (22) of the Employees' State 
Insurance Act, 1948. The respondent is a 
factory in Madras where, foam rubber, 
articles are manufactured with the help of 
150 workmen. . The employees are insured 
under section 38 of the Act. Contribution 
as contemplated by the provisions of the Act 
was recovered from the wages cf all the 
insured persons. and the amount so recovered 
along with the employers contribution was 
remitted to the Corporation by the respon- 
dent. On 13th April, 1970, there was a 
memorandum of settlement under section 12 
(3), of the Industrial Disputes: Act, 1947. 
Under the said settlement, production bonus 
became payable to the workers. The res- 
pondent was deducting the contribttion even 
on the amount paid as producticn bonus 
treating it as wages, and was also making its 
own contribution on that basis upto July, 
1973. On 17th August, 1973, the respon- 


the workmen would be excluded for the 
purpose of computing the contribution paya- 
As the Corporation did 
not accept the interpretation and insisted upon 
the, respondent paying the contribution, the 
petition was filed under section 75 of the 
Act. 


2. Before, the Employees’ State Insurance 
Court, the ‘contention taken on behalf of 
Regional Director, Employees’ State Inst- 
rance Corporation, was that the memorandum 
of settlement was only a revised’ bonus, 
scheme which was already in. force, that it 
was a bilateral act, on the part of the 
employer and the employees and that , the. 
production bonus had therefore to` be 


76 
included in the ‘wages’ ‘as defined under 
the Act for the purpose of computing 


the contribution payable by the employees. 
The Insurance Court went into the question 
whether the amount paid-to the employees 


as production bonus in: accordance with the’ 


settlement, dated 13th April,'1970, fell within 
the term ‘wages” under section’ 2 (22) and 


whether the’ Corporation : was''justified іп 
demanding the” contribution in respect of 
production bonus. ^ After considering’ the 


respective contentions, the Court below held 
that the production’: bonus had поё to be 
taken into consideration in calculating the 
employees’ contribution or the employer's 
contribution under the Act.- The Regional 
Director has now filed the present appeal 
contending that the construction placed under 
section 2 (22) of the Act by the Court below 
is wrong.' 


whether the ш bonus 
comés within the scope of section 2 (22) of 
the Act. "Before proceeding to consider the 
scope of the said provision, “reference may 
now be made to a few of the terms of the. 
memorandum of settlement eritered into under 
section 12 (3) of the Industrial Disputes 


Act, 1947, before the Labour Officer on 13th. 


April, 1970. The employees placed a charter 
of demands | by their 
November, 1968 addressed to the Company. 
The charter of demand not having been met, 


n dispute was referred to the Labour Officer, : 


Madrds, and in the: gourse . .of the said 
eee а settlement came to be 
into. Annexure I to. the agreement deals 
with the production bonus, scheme. The 
bonus scheme is based on the tótal number 
of ‘cures’: produced ‘free ‘of defects over the 
minimum ‘cures’ fixed for each ‘box’. The 
minimum ‘cures’ fixed’ for each ‘box’ would 
not earn any production bonus, but when the 
production. exceeded the minimum сигез, 
production bonus was payable. If produc- 


tion.was less than the minimum prescribed ' 
"production ' 


` for any reason whatsoever, no 
bonus ; would be payable. Production sche- 
duling was, entirely at the discretion of the 
management. The production, schedule, the 
number and: the choice and the ‘combination 
and the arrangement of, moulds to be fed into 
the vulcanisers were all’ entirely at the discré- 
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letter "dated ' 21st ' 


entered, 


11978: 


tion of the management. The question аз 
to whether the amount paid under the above ' 
scheme can be called ‘wages’ falling within 
the- scope of section:2 (22) of ‘the Emplo- 
yees’ State Insurance Act has now to be gone 
into. L2 ^q 


' Section 2 (22) of. the Act viliich is the- 


pe relevant provision to be noticed runs as ' 


follows: 


*2. In this Act, unless there is anything , 
repugnant in the subject or context —(22) 
‘wages’ means all remuneration’ paid, от. 
payable in cash to an employee if the terms 
of the contract of employment, express, 
or implied, were fulfilled and includes: 
any payment to an employee in respect of 
any period of authorised leave, lockout, 
strike, which is not illegal or lay-off and 
other additional remuneration, if any, paid’: 
at intervals not exceeding two months, Биё. 
does not include. 


(@) any contribution paid by the employer 
to any pension fund or provident fund, or 
under this Act; 


(b) any travelling allowance ór thé value 
of any кешр concession ; 


(c) any sum paid to the person employed’ 
to defray special expenses entailed on him ,- 
by. the. nature of his employment ; or. Ж T 


(d) any gratuity payable on disctiarge.” 


It шау. be seen ‘that the inain’ part of sec- 
tion 2 (22) of the Act forms into three parts:. 

(i) all remuneration paid о? payable in cash: 
to’ the employee, if the terms of the. con: ` 
tract of employment, express "or implied, 

were fulfilled ; (ii) any payment to ай ‘emplo- 
yée.in respect of any period ,of authorised, 
leave, lockout, strike ‘which is not illegal: or. 
lay-off; ' and’ (i#i) other additional remune- 
ration, , if. any, paid at the intérvals not 
eXceeding two months. There’ are certain pay- 
ments set out in (а), to (d) above which are 
excluded from the concept of wages. It is 
uiinecessary to go into the provisions relating ` 
to the exclusion, as in the ‘present case it is 
not-the contention of either side that it falls 
within: clauses (a) to (d) of the provision.. 

Even with reference to the main part of sec- 
tion 2 (22) of the Act, the present case does 
not fall within the scope of thé second part 


ij 


of the provision. The question has thus to 
‘be considered in the light of the language 
‘that’ have been earlier described as items (1) 
and (i). 


5. '[he TE Court in Braithwaite 
and Co. v. Employees State Insurance Cor- 
poration!, had to deal with a somewhat simi- 
lar question. In that case, the workers were 
given what was called “пап”: The payment 
of inam was. dependent upon the employees 
exceeding the target of output appropriately 
applicable to him. Though the right to 
receive the inam is dependent on the efficient 
working of the employees, there was & 
clause in the agreement which laid down that 
if the target were not exceeded due to lack 
of orders, lack of materials, break-down of 
machinery, lack of labour, strike, etc., then 
no inam would be awarded. If the employer 
did not receive sufficient orders for the sale 
of the output or there was shortage of raw 
materials or breakdown of machinery as a 
result of which it became impossible for the 
employee to reach the minimum target fixed, 
there was ло liability on the employer te pay 
inam. It was also made clear to the work- 
men in that scheme that the payments of re- 
ward or inam were in no way connected with 
or part of wages. The Calcutta High Court 
in the appeal before it, held that the inam 
paid under the scheme was covered by the 
word ‘remuneration’ used in the definition of 
‘wages’ and before the Supreme Court the 
counsel appearing for the company did not 
challenge the correctness of the view. The 
only contention that was urged was that the 
payment had not become a term of contract 
of employment with the employees. It. was 
held that the terms on which the inam was 
pavable were inconsistent with the scheme 
having become a part of the contract of em- 
ployment.: It was pointed out by the Sup- 
reme Courf that the company had reserved 
the right to withdraw the scheme altogether 
without assigning any reasons and that the 
payment of the inam was dependent on vari- 
oùs other factors. ‘With reference to the 
terms of that agreement at page 417, it was. 
pointed out— 





1. (1968) 2 3.8.7. 858 ; (1968) ] S.C R, 771: 


ALR, 1968 5.0. 413, 
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"In fact, in this case, there was no ques- 
üon of offer by the appellant (company) 
and acceptance by the employees as a con- 
dition of their service. The employees 

` were already working in accordance with 
the terms of their contract of employment 
when the employer decided to make this 
extra payment 11 the employees did suc- 
cessfully what they were already expected 
to do under that contract. It cannot, 
fherefore, be held that this payment of 
inam ever became even an implied term 
of the contract of employment of the 
employees of the appellant," 


The scheme was considered to be 'a one- 
sided promise’. Therefore, the decision of 
the High Court holding that the amount 
came within the scope of section 2 (22) was 
set aside. It is also clear from the judg- 
ment of the Supreme Court that it dealt with 
only the first part of the definition of the 
term ‘wages’ as analysed above. The real 
test employed by the Supreme Court was 
whether the payment of inam was enforce- 
able as one of the terms of the contract of 
employment, whether implied or express. 
As.it was held that the payment of inam did 
not even become zn implied term of the 
contract of employment, the payment in that 
case wholly fell outside the scope of section 
2 (22). I do not find that this decision of 
the Supreme Court covers the facts here. 
That decision has to be understood in the 
light of the terms of the agreement. 


6. My sitention wes drawn to the decision 
of the-Calcutta High Court in Bengal Pot- 
teries Ltd. v. Employees! State Insurance 
Corporation, In that case also, a provision 
for payment of incentive bonus came to be 
considered. In the scheme it was agreed to 
between the parties that it was not paid as 
part of the terms of employment to any work- 
man. Though such & provision may not һе 
conclusive on the question whether the pay- 
ment forms part of the terms of the employ- 
ment or not, it was certainly an indication 
which the Court was entitled to and did take 
into consideration. With reference to the 
terms of this agreement it was held that it 
fell within -the scope of the decision of the 





1, (1975) 47 F.J-R. 428, 
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. Supreme Court considered above and that the 
amount did not form part of wages. ‘Simi- 
larly in Employees State Insurance. C orfora- 
tion, Bangalore v. Mysore Kirlosker Ltd a 
there was an incentive payment made volun- 
tarily by an employer and he had a right to 
withdraw or revise the scheme. It was held 
following the decision of the Supreme Court 
and also of the Calcutta High Court considered 
above that it did not form part of the wages. 
It can be seen that these cases also depend- 
ed on the nature of the contract between the 
employer and the employees. 


7. The Kerala High Court in Carborun- 


dum. Universal у. Employees’ State Insu- . 
dealt with a similar `. 


rance Corporation?, 
‘problem., In that case also, there. was а 
settlement between the parties. Тһе em- 
‘ployer had no right to withdraw ihe scheme 
without the consent of the other party or with- 
out reference to the proceedings warranted 
by law. The workmen would not earn the 
incentive bonus if the performance fell below 
the prescribed norm, but once their perform- 
ance exceeded the norm, they got the remu- 
‚ neration as a matter of right. On these facts, 
it was held that the amount paid fell within 
the term ‘wages’ as defined in the Act. A 
Full Bench of the Andhra Pradesh High 
Court in. Employees State Insurance Corpo- 
vation, Hyderabad у. Andhra Pradesh. Paper 
Mills Lid.*, considered the iücludibility of 
an incentive bonus or production bonus in 
the concept of wages. There were two deci- 
sions of the said High Court which apparent- 
ly appeafed to be inconsistenf and hence the 
reference to the Full Bench. In Employees 
State Insurance Corporation v. Vazir Sultan 
Tobacco Co., Ltd.*, the employees were 
eligible for an annual bonus provided the 
maximum target of ten.hour was reached. 
Bonus was however paid in advance but was 
finally adjusted. .It was held that the bonus 
paid by the company to its employees did not 
fall within the scope of section 2 (22) of the 
Act. In another decision of the same High 
Court in Employees State Insurance Corpo- 
1. (1975) 47 F.].R. 434. 
2. (1976 3 LLJ. 17: 
FJ.R 361. 
3. (1977( 51 F.J.R. 938: (1977) A.L.T. 509 : (1978) 
I L.L.J. 469: (1978) Lab, I.C..19: ALR, 1978 A,P, 18. 
4. (1972) 2 L.L.J. 602. 


(1975) K.LT. -842 : 49 
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ration v. Hyderabad Asbetos Cement Pro- 
ducts Ltd, the management introduced a 
scheme to pay some incentives fo the work- 
men. The bonus was payable every month 
if the production exceeded a minimum tar- 
get. There was no clause ' enabling the 
management to withdraw or modify the 
scheme at its discretion. It was on these 
facts held that the amount paid came within 
the scope of ‘wages’. After noticing these 
two decisions and several others: the Full 
Bench held that the incentive bonus paid by 
the company constituted ‘wages’ within the 
scope of the Act. The principle of the 
decision was set out as follows: 


“The result of the above discussion is that 
in order to fit into the definition of ‘wages’ 
so far as the incentive bonus or prodktic- 
tivity bonus scheme is concerned, the terms 
of the scheme must be examined and it 
must be ascertained whether the bonus paid 
under the scheme is part of the terms of 
the contract of employment as was the case 
in Hyderabad Asbestos Cement Products 
Ltd.’s case’, before Chinnappa Reddy and 
Punnayya, JJ. and before the Kerala High 
"Court in: Carborandum Universal Ілі? 
case?, and as is not the case before us, or 
whether it is an additional remuneration 
within the meaning of the third part of 
section 2 (22) of the Act.. If it does 
not fall either in the category of Part I 
or Part III, then only it can be said not 
` to be wages and hence only then contri- 
.bution will’ not be payable on the amount 
‘of bonus paid by the employer to the em- 
ployees in such a scheme. If as happened 
in Brathwaite and Со? case?, or in Vazir 
Sultan Tobacco Co.'s caset, the bonus is paid 
at the discretion of the employer and can 
be withdrawn at any time without imple- 
menting it, then it would not be wages 
within section 2 (22).” 


| 
8. The real principle applicable can be set 
out as follows: The question as to whether 


a a mori c rs 
1. (1976) 49 F.J.R: 365. 
2. (1975) K.L.T. 842 : 49 F.].R. 361. 
8. (1968)2 S.G J. 858 : (1968; I S.C.R. 771 
1 1..7 .520 : ALR. 1968 S.C. 413, 
4. (1972) 2 L.LJ. 602, 
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à particular amount paid constitutes ‘wages’ 
or nob has to be decided with reference 'to 
the particular facts of each case. In order 
to fall within the scope of Part I of ihe defi- 
nition, it must be remuneration payable to an 
employee under the terms of a^ contract ‘of 
employment, express or implied. ‘The 
amount payable must be capable: of: being 
demanded as'a matter of right. Thé-emi- 
ployer should not be in a position to witli- 
draw from the agreement at his” discretion’. 
There is nothing ‘preventing an ‘agreement 
between the employer and the employee be- 
ing traced to more than one document.' B 


9. "Even though the original contract of 
employment between the parties did not pro- 
vide for ‘the payment of productivity ог 
incentive bonus, in the: present case, the 
amount .became payable as:a result of а 
memorandum: of. settlement entered. into 
before the Labour Officer.. -It has thus all 
the elements of a contract of employment 
[Шз the employer and the employee. 
This is not: a case where ‘the employer can 
withdraw from the agreement ‘at! his, will. 
Thus the payment falls within the first'part 
of the provision. In this view, it is unneces- 
Mary to see whether the payment falls witbin 
the third part of the provision. 

10., Мг. M. R: Narayanaswami, the learn- 
ed counsel for the .respondent, drew my 
attention 0 the fact that the production 
scheduling was. entirely at the: discretion of 
the management. He pointed out that if the 
production is so scheduled as not to make the 
labour eligible for the payment, then it would 
be a case of ‘unilateral withdrawal’ of the pay- 
ment of such a bonus. It is not possible. to 
accept this submission. Even in the case, of 
such re-scheduling of production so long as 


= 


the employee, is in .a position to earn the ' 


bonus, the amount will fall within the scope 
of section 2 (22) of the Act. If no' bonus 


is paid, then there was no question of апу, 
contribution and therefore no need to consi- _ 


der any amount as “falling. within section; 2 
. (22)... He referred also to the fact that the 
production bonus was not payable where the 
shortfall in production was .due, to circum- 
stances wholly traceable to the | employer. 


, Even such a provision does not "have the , 1975 
“effect of inaking it a unilateral offer ‘of pay- 


ment of ‘incentive bonus: which couldibe with- 
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drawn at the discretion of the employer. So 
long as production has‘ increased beyond the 
minimum fixed and so long as the employee 
has thus become entitled to the bonus in ac- 
cordance with the.:erms of the agreement, 
then the amount paid by. him will fall within 
the scopé of section 2 (22) and would thus 
be ‘wages’. The contention to the contrary 
is without force. 


l.ccTwo unreported decisions of N. 5. 
Ramaswami, J:, were brought, to my notice. 
In Employees’ State Insurance С orporation v. 
English Electric Co. of India Ltd., Pallava- 
ram}, the question was whether good atten- 
“dance bonus came within the scope of the 
definition of ‘wages’ under section 2 (22). It 
was held that the bonus payable was part of 
the terms of the agreement between the 
“management and the employees and it is not 
an ex gratia payment.: This case supports the 
‘case of ‘the appellant. In Regional Director 
for Employee's State Insurance Corporation 
v. «Foundry ‘and Engineering service’, the 
-employer and, employee entered into an agrée- 
ment under; which an incentive bonus was to be 
paid to:the employee under certain conditions. 
‘Tt was. however specifically. provided that it was 
open to the employer fo withhold, the said 
incentive bonus at his , discretion without 
assigning any reasons. This case therefore 
fell within.the scope of the case reported in 
Braithwaite Go., Ltd. ч: Employees’ State 
Insurance’ Corporation®. .This decision is not 
-ofi any assistance to the respondent as this 
‘is а case of a. right to ‘unilaterally, withdraw 
from the scheme at the instance of the emplo- 
yer. The result is, the appeal is’ allowed. 
‘There will be no’ order as to costs. i 

Se ett Appeal allowed. 


oe 
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IN THE. HIGH COURT, ОЁ. JUDICA- 
TURE AT MADRAS. 

(Special Original Jurisdiction.) - 
PRESENT: —G. Ramanujam, J. , 


G. Ramasubbu ‘Pillai and others 
Petitioners* 


v. ; : ртм 


=n: 


The ‘Government of India, by the Under 
Secretary, Ministry of Home Affairs, 
(Grih Mantralaya), New Delhi and ‘others 


` Respondents. 


Constitution of India: (1950), Article 226— 
Natural justice—Freedom Fighters’ Pension 
"Scheme of: 1972 — Pension. granted—With- 
drawn later without show cause notice—With- 
drawal violative of principles of natural jus- 


tice—Writ. of certiorari issued, А 


The ‘Government of India granted pension 
under the Freedom Fighters’ Pension Scheme 
of 1972. ` All/an a sudden, without any prior 
noticé the' ‘petitioners: réceived a communi- 
cation, dated 30th November, 1976 from the 
‘Government of India, the first réspondent, 
sfating that the pension given to them might 
be treated as cancelled and that the amounts 
paid to them as pension would be recovered 
Бу taking necessary action by the State Gov- 
‘ernment’ The petitioners’ challenged the 
order, dated 30th November, 1976 of the first 
respondent by filing petitioris praying for the 
issue of ‘writ of certiorari on-the-ground that - 
the 'cansellation violated" ‘the principles of 
natural justice. 
ў ; 

Held: Admittedly, the petitioners were in 
receipt of.the benefit under the scheme and . 
before that benefit was withdrawn, they should 
be given notice of the intention to withdraw 
the same and they should also be given an 
opportunity to put forward their objections 
before the proposed withdrawal of the bene- 
fit was given effect to. Since no show-cause 
notice had been issued to the petitioners and 
the petitioners were not aware of the basis 
.on which the first respondent had proceeded 
to cancel the pension, fhe order of сапсеПа- 


> 


* W.P. Nos. 197 to 202, 512 to 519, 525, 1319, 1328, 
‚2955 and 2956 of 1978, 


30th Fanugry, 1979. 
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tion. was violative of the principles of natu: 
ral justice. | [Para. 11.] 


Cases referred to:— 


Union of oe Y. Anglo Afghan Agencies, 
(1968) 2 S.C.R. 366: (1968) 2 S.C.J. 
889: А.Т.В. 1968 S.C. 718; A. K. Krei- 
pak v. Union of India, (1970) 1 5.С.7. 381: 
(1970) 1 S.C.R. 457: А.Т.К. 1970 S.C. 
150; Keshay Mills Ltd. v. Union of India, 
(1973) 3 S.C.R. 22: (1973) 1 S.C.C. 380: 
A.I.R. 1973 S.C. 389; D. F. O., South 
Kheri v. Ram: Sanehi, A. I.R. 1973 S.C. 
205; State of Orissa v. Dr. (Miss) Dina- 
pant Dei, (1967) 2 S.C.J. 339: (1967) 2 
S.C.R. 625: A. I. R. 1967 S. C. 1269; 
Mohinder ‘Singh v. Chief Election Commis- 
sioner, (1978) 2 S.C.J. 441: (1978) 2 S. 
С.Е. 272: (1978) 1 S.C.C. 405: А.Т.К. 
1978 S.C: 851; Schmidt v. Secretary of 
State for Home Affairs, (1969) 2 Ch. 149: 
(1969) 1 AIL E.R. 904. 


Petitions under Article 226 of the Constitu- 
tion of: India, praying that in the circumstan- 
ces stated therein, and in the respective affi- 
davits filed therewith the High Court will be 
pleased to issue writ of certiorari, calling 
for thé records. of the first respondent in 
all the petitions relating to his order, dated 
30th. November, 1976 and. made in No. 29/1/ 
Genl. /76/FF/EZ/II along with all connect 
ed records and quash the said order cancel- 
ling the Freedom Fighters' Pension in so far 
as the petitioner , in each of the petitions is 
concerned. 


C: R. Pattabhiraman, for M. Kalyandsun- 
daram and'S. N. | Gopalakrishnan, for Peti- 
'foners. ^"^ i 


U. №. R. Rao, Senior Central Government 
Standing , Counsel and N. R. Chandran, for 
Government ‘Pleader, for Respondents. 


The! Court made the following 


ORDER. —-Аз the point involved in all the 
above writ petitions is the same, they are 
“dealt with together. The facts involved in 
all the matter are also substantially the same 
and as such it is sufficient to deal with ‘the 
facts in the first case, i.e., W.P. No. 197 
of 1978. 


2. ‘The first respondent herein had proposed 
a scheme for réhabilitation of those persons 


Pu an 
who participated in the National Freedom 
Struggle and sacrificed: the prospects of all 
livelihood and who were actually without any 
means of substance. The said Scheme for- 
mulated by the Government of India is known 
as the Freedom Fighters’ Pension Scheme of 
1972. The said Scheme laid down the class 
of such freedom fighters Who will be covered 
by the Scheme and also prescribed certain 
conditions and procedure, for. the applications 
to be made and for the grant of pension 
thereunder. Fora person to become eligible 
for. the grant of pension under the said 
Scheme, he should have suffered imprisorment 
of not less than six, months prior to 15th 
August, 1947 the date on which the country 
attained Independence. A person claiming 
the benefit of pension under the Scheme has 
to produce the records of, the jail or the cri- 
minal Courts to prove that he has in fact 
suffered imprisonment during the relevant 
period. But if such records are, not availa- 
ble, a certificate from в co-prisoner who is 
either a sitting M.L.A: or М.Р. or former 
M.L.A. or M.P. has to be produced in 
evidence of such imprisonment. 


1 


3. All the petitioners herein applied for the 
grant of pension under the said Scheme on 
production of, co-prisoner’s certificats as 
required under the Scheme. Their applica- 
tions were considered and. pension under the 
` said Scheme was actually. sanctioned, by the 


President of India for life on various dates- 


in 1972 and they wére being paid. pensior: from 
the date of. sanction by the President of 
India. All on a sudden, without any prior 
notice the petitioners received a, communica- 
ition, dated 30th November, 1976 from the 
Government of India, the first respondent 
herein, stating that the pension given’to them 
may be treated as cancelled and .that the 
amounts alreadv paid to them as pension will 
be recovered by taking necessary action bv the 
State Government. Subsequently, proceed- 
ings under the Revenue Recovery. Aci have 
been initiated against the petitioners for re- 
covery of the amounts of pension paid to them 
before the said order of.cancellation of pen- 
sion was issued. It is at that stage. the peti- 
tioners have come before this Court seeking 
the issue of a writ of certiorari from this 
Court to. quash the order of the first respon- 
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the pension granted to the petitioners and 
others had been cancelled апі a direction has 
been given to the State Government to tecover 
the pension are paid by taling ey 
action. 


4. ‘The R advanced on behalf of 
the petitioners are two-fold. ‘One is that 
the pension to freedom fighters' having been 
sanctioned in pursuance of the provisions of 
the Freedom Fighters’ Pension Scheme of 
1972 after scrutiny and local enquiry as 


regards the factum of the petitioners suffer- 


ing an imprisonment for a period of six 
months, there is no question of the first 
respondent going back on the findings given 
at that stage and withdrawing the pension 
earlier granted.” The second point urged is 
that.in any event, the itipugned order, dated 
30th November, 1976 cancelling the pension 


granted to the petitioners and directing reco- 


very of the amounts already paid is clearly 
violative of the principles of natural justice, 
in that all the petitioners herein Rave in 
fact been’ condemned unheard and that no 
show-cause notices have ‘been given to them 


before the benefit of pension granted to them 


is withdrawn. 


5.. As against these contentions, the learned 
Central: Government Standing Counsel, 
Mr. U. N. R. Rao. appearing for the first 
respondantecontends that the conferment of 
benefit ‘under the Scheme to the petitioners 
is purely ex grat and, thérefore, the first 
respondent is entitled to withdraw the bene- 


fit'at any time it likes if thev felt that the 


petitioners һай been wrongly granted the 
benefit under the Scheme, and that the erant 
of pension, to all of them was onlv provisional 
subiéct to cancellation on further scrutiny of 
materials. It is next pointed out bv the 


earned counsel for the first respondent. that 


the imnuened order is onlv. administrative 
in nature and! therefore. there is no апёё- 
tion, of following the principles of natural 
justice. before passing the same. 


6. Та this case їс appreciate the rival conten- 
tions the provisions of the Freedom Fighters’ 
Pension Scheme, 1972, under which the peti- 
tioners have been ‘granted ' pension have to 
be looked into. The said Scheme came into 
force on 15th August, 1972. That Schéme 
provided for the grant of- pension to living 
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freedom fighters, their families if they are 
no more alive, and to the families of martyrs. 
The minimum pension under the scheme is 
Rs. 200 per month if the freedom fighter 
is alive. In the case of families, i£ will vary 
from Rs. 100 to Rs. 200 per month, but not 
more than one member of the family can 
be granted pension under the said:Scheme. 
That..Scheme also covers persons 'whottook 
part in the freedom struggle in the former 
French and Portugese territories. in India 
and.also the persons who participated in the 
I.N.A. movement and in the Independence 
League. For ‘eligibility of this pension 
under the Scheme, a person should have 
suffered a minimum imprisonment of six 
months in the mainland jails before indepen- 
‘dence.. However, ex-I.N.A. or ex-Military 
persons will be: eligible for pension if the 
imprisonment. ог detention suffered by them 
was outside India.: For the purpose of 
determining the minimum period of imprison- 
ment of six months, the broken periods of 
imprisonment will have to.be totalled up and 
counted as one. The procedure for claim- 
ing the benefit under the Scheme js also. set 
out therein. As per the procedure set out, 
an applicant should furnish the following 
documents along with his. ‘application. 
(1) Certificates from the concerned. jail 
authorities, District Magistrates or the State 
Government to the effect that the:.applicant 
has Suffered imprisonment as required under 
the Scheme; (2).In case of non-availability 
of such' certificates, co-prisoner . ,certificate 
from a sitting М.Р. or' M.L.A. or from an 
ех.М:Р. or an ex.M.L.A. specifying the 
jail period; (3) In the case of persons remain- 
ing underground or ex-I.N.A. person, a diffe- 
rent certificate is required: On production 
of such certificates along with the' applica- 
tions, the applications will be scrutinised by 
the Góverriment'and ‘sanction will be issued 
if the applications aré found to be in order 
‘and the applicants are found to be entitled 
to the benefit of the Scheme. The Scheme 
also deals with the mode of payment and 
-duration etc. 


7. The petitioners in all these cases applied 
for pénsion under the said Scheme and they 
produced along.with their applications certi- 
‚ ficates from their co-prisóners. After scru- 
tiny of the petitioners’ applications and ço- 
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prisoner certificates produced by them, the 
pension has been sanctioned to.them after . 
15th August, 1972. Subsequently by the 
impugned order, the first respondent has 
chosen fo cancel tlie order granting pension 
and to direct the State Government to 
recover the pension amounts already paid to 
the petitioners. No reason for cancellation . 
has been given in the impugned order and it 
merely says that in view of the State Govern- 
ment’s recommendation the pension already 
granted to the petitioners will stand cancelled. 
The impugned order does not indicate as ` to 
what is the nature of the recommendation 
of the State Government and what are the 
reasons for cancelling the pension Which had 
already been, granted to the petitioners. 
However, in the counter-affidavit filed on 
behalf of the respondents, it has been stated 
that the  co-prisoner certificates produced 
by the pensioners along with their applica- 
tions are found to be false and that apart 
from.those false certificate there іѕ`по mate- 
rial or records to indicate that the petitioners 
were in fact in jail for a period of six 
months as contemplated by the Scheme. 
Though the first respondent has set out the 
grounds, for cancellation of the pension grant- 
ed to the petitioners in the counter-affidavit 
the petitioners were not told as to what 
are the materials on which. the respondents 
came.to the conclusion that the co-prisoner , 
certificates given by. them were false or that 
the. petitioners were not in jail for the requir- 
In these circum- 
stances, the petitioners complain that the 
impugned order is vitiated for the two reasons 
set out above. E oto. SUPR 
8. "There cannot be any doubt that the grant 
of pension under the said scheme is, not statu- 
tory. ; Though the petitioners have: alleged 
in the affidavits filed in support of their writ 
petitions that the grant of pension is statu- 
tory, in fact no statutory basis .has been 
suggested and. no statute has been referred 
to by the learned counsel for the petitioners 
as forming the basis for the grant of pensión 
in these cases. Therefore, the ‘Court has 
necessarily to proceed on the basis that it 1 
a mon-statutory Scheme under which ‘the 
petitioners have been granted pension. 
Learned counsel for the respondents would 
say that the'grant of pension is not only non- 
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statutory, but purely ex gratia and, there- 
fore, the petitioners cannot claim a right to 
get the pension especially when the Scheme 
itself contemplates the payment of pension 
being provisional subject to verification’ of 
the fact whether the petitioners have in fact 
suffered imprisonment for the. relevant period. 
A perusal of the provisions of the Scheme 
indicates that the pension is sanctioned under 
the Scheme on scrutiny of the applications 
and the certificates produced by tha peti- 
tioners. In these cases, the petitioners were 
granted pension only after scrutiny of the 
applications and co-prisoner certificafes pro- 
duced by them. "Though the payment of pen- 
sion is referred to as provisional, the Scheme 
does not set out. the circumstances under which 
the pension could be cancelled. But the 
actual orders of sanction of pension by the 
President clearly retain the power of cancel- 
lation if it is found that the petitioners are 
not entitled to the grant of pension under 
the Scheme on a further enquiry and scru- 
tiny of the records. Therefore, the actual 


orders granting pension to the petitioners ` 


and others under the said Scheme actually 
contain a power of revocation or cancellation. 


9. .The question then is whether the power 
of cancellation referred to, in the orders 
sanctioning the pension has properly been 
invoked. It is in this connection, the conten- 
- tion advanced by the learned counsel for the 
respondents that the order of cancellation, 
which has been impugned in these writ peti- 
tions, is an administrative order and, there- 
fore, the first respondent need not follow 
the principles of natural justice, has to Бе 
considered. 


10. Mr. Pattabhiraman learned counsel for 
the petitioners contends that the distinction 
between an administrative order and a quasi- 
judicial order no longer exists with refe- 
rence to the requirement or necessity to 
follow the principles of natural justice and 
that in fact with reference to the application 
of the Principles of natural justice, the judi- 
cial opinion is uniform that there is practically 
no difference as on date between the adminis- 
trative orders and quasi-judicial orders. 
Learned cotmsel in support of his submission 
that even in respect of administrative orders, 
the principles of natural justice have to be 
followed if the order is likely to affect the 


RAMASUBBU PILLAI v. GOVERNMENT OF INDIA (Ramanujan, 7.) 
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interests of the person concerned, referred 
to the various decisions of the. Supreme 
Court. After considering the . observations 
of the Supreme Court in the said decisions, 
I am clearly of the view that even treating 
the impugned order as an administrative 
order, the principles of natural justice should 
have ‘been followed. In Union of India v. 
Anglo-Afghan Agencies, dealing with’ the 
provisions of the Export Promotion Scheme 
for woollen textiles and woollen goods promul- 
gated by Central Government, the Supreme 
Court; after holding the Scheme to be non- ` 
statutory, expressed its view that the Court 
can grant relief to the person affected even 
though the relief is based on a non- statutory 


Scheme. In 4. К. Kraipak v. Union of 
India, the Supreme Court had specifically 
pointed out that even an administrative 


authority is bound to follow the rules of 
natural justice. In that case, the Supreme 
Court pointed out that the dividing line be- 
tween an administrative order and a quasi- 
judicial order is quite thin and is being gra- 
‘dually obliterated and that the concept of rule 
of law would lose its vitality if the adminis- 
trative authorities are not charged with the 
duty of discharging their functions in a fair 
and just manner. In Keshav Mills Limited v. 
Union’, the Supreme Court observed that the 
concept of natural justice cannot be put into 
а straight,jacket, that it is futile to look for 
definitions for ‘standards of natural justice, 
that the only essential point that has-to be 
kept in mind in all cases is that Һе. person 
concerned should have a reasonable ‘ oppor- 


tunity of presenting his case ‘and that {һе 
administrative authority concerned should 
act fairly, impartially and reasonably. In 


D. F. O., South Kher v. Ram Sanehi, 
it was pointed out that an administrative order 
affecting the rights of 8. ‚рагу has to be 


,made in a manner consonant with the rules 


of nafural justice. .In that case, a contract 
awarded to a forest contractor by the Forest 
Officer was cancelled by a higher authority 
When a complaint of 





1. (1968)2 S.C.J. 889: (1968) 2 S.C.R. 366 
A.I.R. 1968 S.C. 718. 

2. (1970) 1S.C.J. 381 : 
1970 S.C. 150. 

3. (1973) 3S.C.R.22 : 
1973 S.C. 389 


4. A.LR. 1973 S.C. 205, 


(1970). 1 S.G.R, 457: A.LR. 
(1973) 1 $.C,C. 380° A.LR. 
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violation of the principles of natural -justice 
was made, the Supreme , Court held that the 
cancellation order is in violation of the 
principles of natural justice., The Supreme 
Court referred to the arguments advanced 


on behalf of the ' State, that the order of | 


cancellation of the contract was an adminis- 
trative order and, , therefore, the principles 
of natural justice ‘need mot be followed. 
Rejecting that contention, the йен Court 
observed: : 


lescent after A. K. Kraipok’s case’, ii ‘India 
and Schmidt v. Secretary of State for 
Home Affairs, in England. ` 


The aim of the rules of natural justice 
is to secure justice or to put it negatively 
to prevent miscarriage of justice. These 
‘rules can operate only in areas not covered 
by any law validly made. In other words 
they do not supplant the law of the Тапа 
but 1 supplement it”. 





“Granting that the didus was: administra- 
tive and not quasi-judicial, the order had 
-still to be made in a manner consonant 
with the -rules of natural. justice when it 
affected the respondent’s rights to property. 
This Court in the case of State of Orissa 
v. Dr. (Miss) Dinapani Рей, held in 
dealing with:.an administrative order that 
“the rule that a party to whose prejudice 
the order is intended to be passed. is entitl- 
ed to a hearing ' applied alike to judicial 
tribunals and bodies of persons invested 
with authority to adjudicate, upon tatters 
‘involving civil consequences.: It is one ‘of 
` the fundamental rules of our: constitutional 
set-up that. every citizen is protected 
against exercise of arbitrarv authority by 
the State or its -officers”., The Divisional 
Forest Officer ‘in. the present case set ‘aside 
the proceeding of a subordinate authority 
' and passed an order which involved the 
‘respondent in considerable loss. The order 
involved civil consequences. Without 
considering whether the order ‘of. the 
Divisional Forest Officer. was , vitiated 
because of irrelevant considerations,’ the 
"order must be set aside on the simple 
` ground that it was nassed contrary to the 
-basic rules of natural justice”. 


In а recent decision in ‘Mohinder Sinah v. 
Chief Election Commisstoner?, ` the matter 
has been put beyond any doubt. Tn that 
case, it has been stated as follows :— 


“The dichotomy between administrative, 
quasi judicial ‘functions vis-a-vis the doc- 
trine of natural justice is presumably obso- 


1. (1967) 2 S.C.J.339: (1967) 2 S.C.R. 625: 


A.J.R..1967 S.C. 1269. 


2. (1978) 2 S.C.J. 441 : (1978) 2, S.C.R. 272; 
(1978) 1 S.C.C, 405 : ALR. 1978 5.0. 851. 


Dealing with the recent and fresh зое 
on the subject of principles of. natural justice, 
the Court observed that though natural justice 
involves the, irritating inconvenience for men 
in authority, óf having to hear both sides, 
since notice and opportunity. are its very 
marrow and this principle is so integral to 
good Government, the onus is on him who 
urges exclusion to make out why. Their 
Lordships of the Supreme Court also. refer- 
red to; the following observation. of нею 
Denning in ап earlier case: 


*Tustice must be rooted in ЕЛ, and 
confidence is destroved when right-minded 
people go away thinking ‘the Tudge was 
biased". Justice must be felt to be iust 
by the community if democratic legality 
is fo animate the rule of law. And if the 
invisible audience sees a man’s case dispos- 
ed of unheard, a chorus of ‘no-confidence’ 
, Will be.heard fo sav, ‘that: man had по 
chance to defend his stance'", 


11.. The above decisions. of the Supreme 
Court clearly lay down that even administra- 
tive tribunals are bound to follow.the princi- 
ples of natural justice if the ultimate order 
to be passed by them is likely to affect the 
property and personal rights of the indivi- 
duals. ' In this case. rightly or wronelv, a 
benefit has been conferred on the .petitioners 


‘under the said Pension Scheme. On the 


basis of the materials produced bv them, the 
petitioners were able to satisfv the authori- 
ties in the first instance that they are entitl- 
ed to the benefit of the Scheme;.and.it is 
only after such satisfaction, they got the 


t 





1. (1970) 18.С.]. 381: (1970)1 S.G.R. 457: 
A.LR. 1970 S.C. 150. 


‚2. (1969) 2 C.H, 149 : (1969) 1 AIL E.R,-904, 
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benefit of the scheme. 
so granted to the petitioners under the 
Scheme is'withdrawn, the petitioners are: 
entitled to know as to what, are the grounds; 
on the basis of which the pension is sought 
to be. cancelled and the benefit given to them 
. earlier is being. withdrawn, and they are. also 
entitled to be put on notice of the materials 
on the basis of Which the pension earlier 
granted to them is being withdrawn. They 
aré also entitled to make their .representa- 
tions: In this case, admittedly, no notice has 
been given to the petitioners prior to Ше 
impugned order of. cancellation and the peti- 
tioners were not even made aware of the 
reasons why the pensions given to them are, 
being withdrawn. Admittedly, the petitioners 
are in receipt of the benefit under the Scheme. 
and before that benefit is withdrawn, they 
must. Бе given notice of the intention ' to 
withdraw the same and they must also be’ 
given an opportunity to put forward objec- 
tions before the proposed withdrawal of the 
benefit is given effect to. Since no show- 
cause noticd has been issued to the‘ petitioners 
and the petitioners ate not aware of the basis’ 
on which: the first respondent has proceeded 
to'caiicel the pensión, the order of cáricellation' 
is" violative of the  principlés of natural 
justice. Those rules clearly · require that 
the ‘petitioners should be given show-cause 
notice and their objections should Бе heard 
before a decision to cancel the pension already 
granted is ‘taken by the first respondents. 
As a matter of fact, from the records produc-’ 
ей Љу the learned Senior Central Government 
Standing Counsel, it appears that since 1976 
Show-cause notices are uniformly given ` to 
persons whose'pénsions are sought to be with- 
drawn and іп ће said show-cause notices 
reasons for such cancellation have been set out 
in detail dnd the persons concerned are being, 
given opportunity to make their representa- 
tions. There 18 no reason as to why such 
show-cause notices have not been given to the 
petitioners in 'his'case. І therefore, feel. 
that the impugned order is defective, in that, 
the cancellation of the pension granted to the. 
petitioners bad. been made without any prior 
notice to the petitioners and, without giving 
any opportunity to them,to put forward their 
objections for such withdrawal or cancellation 
of the pension. DAL - 


" 


Before the pension 
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12. Learned counsel for the respondents 

submits that the pension granted to the peti- 
tioners being an e+, gratia payment, it can be 
withdrawn at any time. But so long as the 
payment: of pension is in pursuance of the 
provisions of a Scheme, the cancellation 
cannot be arbitrary and without reference to 
the provisions of the Scheme. Even if thei 
pension. granted to the petitioners under the 
Scheme is taken to be ex gratia, still the first 
respondent’ is under duty to give notice. to. 
the petitioners and consider their representa- 
tions before the benefit granted to them even 
it be ex gratia, is withdrawn. In fact in a 
case. arising out of a refusal of a pension 
to a Canadian Police Officer obliged to resign, 
the Court.held that the power to refuse pen- 
sion could be validly. exercised only after а 
fair hearing of the party adversely affected. 

Dealing with a case of ёх gratia payment, 
Wade in his Administrative Law, Fourth 
Edition, at page 540 points out that even in 
cases of ex gratia payments, certiorari will 
lie to quash a decision of the Board refus- 
ing ex gratia payments if such a decision is’ 
not in accordance . with the rules. It is 
thus clear that even-if the payment of pension 
is considered to be ‘ex gratia, still the autho- 
rity, before it stops ex gratia payments already 
sanctioned or recovers the amounts paid’ 
earlier аз ex gratia, must give notice to the’ 
persons affected and ‘consider their’ "repre" 
sentations. In any view of thé mátter, the 
respondent cannot avoid following the basic 
principles of natural justice before the bene- 
fits conferred on the petitioners are with- 
drawn.: : The impugned orders in so far as 


they have been passed without following the 


principles of.natural justice, should be held 
о е bad. .The writ petitions are therefore, 
allowed, and. the impugned orders, so far as 
they relate to the. petitioners, are set aside. 


13. The first resporident ‘is, however, “at 
liberty to issue show-cause ‘noticés to each 
of the petitioners and hear the petititioners’ 
before taking decision to’.cancel the pension 
granted to them earlier arid seeking recovery 
of the. amounts already paid. ‘No costs. - 
SJ. 1+, ————— Petitions allowed. 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PRESENT zu И Sethuraman, J. 


M. S. Mani Petitioner", 
0. v | 
K. М. Velayudham Chettiar 

e Ё Respondent. 


Court-fees and Suits Valuation Act (VII of 
1870), section 69— Suit for recovery of 
money — Ex parte decree — Some amount 
realised in execution—A pplication to set aside 
ex parte decree—Ex parte decree set aside 
—Suit settled out of Court—Application for 


refund of court-fee paid—Rejection. by trial, 


Court — Revision — Realisation in execution 
—Effect—Refund ordered. 


The, plaintiff filed a suit, for recovery of 


Rs. 86,000 and odd and paid court-fee of 
Rs. 6,455-25. He obtained an ex parte 
decree. He filed execution and there was 


realisation of Rs. 19,855. However, the ex 
parte dectee was set aside. After setting 
aside the €x parte decree, when the case came 
up for hearing, it was dismissed аз settled 
out of Court. The plaintiff-petitioner pray- 
ed for refund of court-fee paid in accordance 
with section 69 of  Court-fees and Suits 
Valuation Act. This,was rejected on the 
ground that there, has ‘been a recovery of a 
sum of Rs. 19,855 in execution. On revi- 
sion to the High Court, 


Held: As a result of the setting aside of the 
ex parte decree, realisation in execution would 
lose its validity. If necessary, the petitioner 
might have been ordered to bring back the 
said amount to the credit of the suit-as there 
can be no realisation in execution of a decree 
which had ceased to exist. The fact that 
there had been execution of the decree would 
be of ‘no consequence, :and after the decree 
was set aside the parties would be restored 
to the position which they occupied prior to 
the passing of the decree. On the facts 
before the High Court, the petitioner “had 
clearly made out a case for a refund of the 


* C.R.P. No. 1612 of 1976. 
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court-fee in accordance with the provisions of 
section 69 of the Act, and the refund was 


accordingly ordered. [Раға.. 3.] 
Case referred to:— 
Eswaramurihi v. (1974) 2 


Ramakrishna, 
M.L.J. 137: 87 L.W. 898. 


Petition under section 115 of Act V of 1908, 
praying the High Court to revise the order 
of the Sub-Court, Nagapattinam dated 25th 
September, 1975 in I. A. No. 735 of 1975 in; 
O.S. No. 6 of 1972. | 


"V. Ratnam, for Petitioner. 


The Additional Government for 


Respondent. 
The Court made the following 


Pleader, 


Orver.—This civil revision petition is to 
revise the order of the learned Subordinate’ 
Judge, Nagapattinam, in I.A. No. 735 of 
1975 in O.S. No. 6 of 1972, dated 25th 
September, 1975. The plaintiff is the peti- 
tioner herein and was also the applicant in 
the Court below. He filed a suit against the 
defendant for recovery of a sum of | 
Rs. 86,000 and odd and paid court-fee to the 
tune of Rs. 6,455.25 under section 22 of 
the Court-fees Act. Не obtained an ex 
parte decree. In pursuance of the said 
decree, E.P. No. 67 of 1974 was filed and 
there was a realisation of Rs. 19,855.- How- 
ever, the ex parte decree came to be set aside, 
by an order in I.A. No. 613 of 1974, dated 
16th April, 1975. After setting aside the 
ex parte decree, when the case came up’ for, 
hearing, it was dismissed as settled out of 
Court on 28th April, 1975. "The petitioner 
prayed for a refund of the Court-fee paid in 
accordance with the provisions of section 69 
of the Court-Fees and Suits Valuation Act. 
The Court below has held that the petitioner 
was not entitled to the refund of the court- 
fee, and that is how the civil revision 
petition came to be filed in this Court by the 
plaintiff. 


2. The only шей: is whether the peti- 
tioner is entitled to refund of the court-fee 
paid under section’ 69 of the Act. Section 63 
of the Act is as ‘follows: 


“Whenever any suit is ` dismissed as settled 
out of Court before any evidence has been 


. recorded on the: merits of the claim, half 


the amount of all fees paid in respect of. 


‘the claim or claims in the suit shall be 


. ordered by the Court to be refunded to the. 
rgs- 


parties by whom the same haye been 
pectively paid.” - e 


There is an explanation to this provision and 
it is unnecessary for our present purpose to 
extract the same. The case of the petitioner 
before the Court below was, and here is, that 
this is a case which has been settled out of 


Court before evidence had been recorded on’ 


the merits of the claim as -contemplated by 


the provision extracted above, and that there- 


fore, he is- entitled to a refund ‘of the court- 
fee ‘paid. The Court below has taken the 
view that as there’ has been a recovery of a 
suri of Rs. 19,855 in execution, the petitioner 
is not entitled to the refund under section 69. 
The correctness of this view is to be con- 


“ 


sidered now. ; 


3. In. Eswaramurthi v. Ramakrishna’, N.. 
S. Ramaswami, J., considered a somewhat 
similar question. In that case also, there was 
an cx. parte decree and before passing the 
€x parte decree, some evidence had also been 
recorded. . After referring to certain deci: 
sions, the learned Judge observed as follows:, 


П 


“All these decisions proceed on the foot- 
ing that the ex parte evidence should be 
treated as non est once the ex parte decree 
is set aside. І respectfully agree with that 
view. If the ex parte decree is set aside, 
the parties would be in the same: position 
as they were before recording of ex parte 
evidence. If the suit is settled out of 
Court after the.ex parte decree is set aside, 
such settlément is clearly before ‘any evi- 
«dence has been recorded’, for, the ex parte 
evidence _ originally recorded had been 
wiped out, as it were, by the setting aside 
, of the proceeding. , When the settlement 
was reported there was no evidence Оп 
record. That means that section 69 of 
the Court-fees Act is applicable to this case 
, and the plaintiff is entitled to refund of 
„half the court-fee.”. ер 
147019742 NLL AJ, 137: 87 L.W.. 898. 
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The.only way in which this decision is sought ` 
to be distinguished by the respondent is that 
there has been an execution in E.P. No. 67 
of 1974, as a result of which a sum of 
Rs..19,855 was recovered and thaz this makes 
a vital change so that the principle of that 
decision cannot be applied here. I do not 
consider that there is anything it principle 
which ‘renders the principle of that decision 
inapplicable to the facts of this case. As a 
result of the setting aside of the ex parte 
decree, the realisation in execution would lose 
its validity. If necessary, the petitioner 
might have been ordered to bring back the 
said amount to the credit of the suit as there 
can be no realisation in execution of a 
decree which has ceased to exist, The fact 
that there has been execution of the decree 
would be of no consequence; and after the 
decree was set aside the parties would be 
restored to the position which they occupied 
prior to the passing of the decree. I consi- 
der that on the facts before this Court the peti- 
tioner has clearly made out a case for a re- 
fund of the court-fée in accordance with the 
provisions of section 69 of the Act, and the 
refund is accordingly ordered. The civil 
revision petition is allowed. There will be 
no order-as to costs. | 
Sce? Petition allowed.. 


i ` da * The 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


(Appellate Jurisdiction. ) 


PRESENT :—T. ales dani Бад, CI. and 


VV.’ Ratnam, J.. 


Ramaswami Naidu 
Е Appellant* 
7а 5 | ram i 
. M. еррор and others 
: `.. Respondents. 


Deed — Cordon — Will or settlement 
—[ mportant tests to be applied. 


While interpreting an instrument, particularly 
to find out whether it is of a testamentary 
‘character, which will take effect after the 
lifetime of the éxecutant or whether it is‘ an 
instrument creating a vested right in praesenti 
in favour of a person, the question has to be 
examined with care, after looking into the 
substance of the document, the treatment of 
. the, subject by the settlor, the intention 
appearing both expressly i in the instrument or 
by necessary implication, and avowed ‘intention 


of the settlor not to revoke the settlement 


‘at any time, making it also ‘public by regis- 
. tering the docuinent, under the appropriate 
' law of the country. Some of the important 
tests laid down in the decided cases appear to 
be; 


(i) the nomenclature used by the settlor in 
styling thg document. 

(€) the express dispositive words used which 
touch upon the time when the vested inte- 
rest is created. 

(ùi) the reservation of the power of revo- 
cation in the instrument ; 

(iv) the effect of the reservation of a life 
estate in favour of the executant under the 
instrument ; 

(v) registration of the document- under the 
appropriate law. 


In the instant case, the document itself is 
styled as a settlement deed. It has been 
registered. The right to enjoy the proper- 


L.P.App. No. 113 of 1975. 


Meath s.p hoor оз rete ‘7 w 
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ties and secure the benefits and the. temple 
honours as trustees under it had becomé в 
fait accompli even during the lifetime of the 
executani of the document “М”. One other 
factor which has a great impact upon the 
facts and circumstances of this case is that 
n instrument is expressly made not revoc- 
able. 


The accepted definition of a will is that it is 
an,insirument whereunder a person makes a 
disposition of his properties to take effect 
after his death and which is in its own 
nature ambulatory and revocable during his 
lifetime. So far as the other condition which. 
is also thought of while interpreting an instru- 
ment for the purpose of deciding whether it 
is а will or а settlement, namely, whether it 
is intended not to take effect until after 
the death of the donor, reference may be 
made to section 19, of the Transfer of Pro- , 
perty Act. Though the disposition may be 
postponed till the lifetime of the settlor and 
though prima facie it may appear that the dis- 
position consummates only after his death yet, 
such postponement not being illegal, if in a 
given instrument there is a present disposi- 
tion and vesting of right iw praesenti and if 
such a conclusion can be arrived at reason- 
ably by reading the' instrument as .a whole 
then,'a'mere ambulation: of interest during 
the lifetime of the settlor would not make it 
à testamentary one. Uam. 21.] 


Held, that the document in question was a 
settlement and not a will, , pi 
Cases referred to:— 


П D 


Sellayya Pillai v. Devaraja. Pillai, ( 1972) 1 
M.L.J. 297: 85 L.W. 152: А.Т.К. 1972 
Mad. 309; Thakur Ishri Singh. v. Thakur 
Basdeo Singh, (1884) I.L.R. 10 Cal. 792: 
11 І.А. 135; Reference. by the. Col- 
lector ‘and Superintendent о]. Stamps, Bom- 
bay, (1896) I.L.R. 20 Bom. 210; Rajam- 
mal v. Auihiammal, (1910) I.L.R. 33 Mad. 
304: 20 M.L.J, 519; Venkatachalam у. 
Govindasamt, (1924), 46 M.L. J. 288: 19 L. 
W. 434: A.I.R.. 1924 Mad. 605; Ganga- 
raju v. Somanna, A.I.R. .1927 Mid. 197; 
Md. Abdul Ghani v. Fathir John Begum, 43 
M.L.J. 453: A.I.R. 1922 P.C. 281; Ignatio 
Britt v. Rego, (1933) 64 M.L.J.: 650: 37 


4] 
L.W. 716: A.I.R. 1933 Mad. 492; Veera- 


badrayya v. Seethamma, A:I.R. 1940 Mad. | 
.236; Thimmi Chetty у. Govindan’ alias Muni- , 


appa Gounder, (1978) 91 L.W. 570. 


-Appeal under clause 15 of thé Letters Patent 
against the decree of Mr. Justice Sethuraman, 
-dated 12th September, 1975 and made in the 
exercise of the Ordinary Original jurisdic- 
-tion of. the High Court in S.A. No. 81 of 
1973 preferred to the High Court against the 
decree of the Court of the Subordinate Judge, 
Madurai in A.S. No. 129 of 1972 (O.S. 

"No. 965 of 1971 District, Magistrate Court, 
Madurai Town). 


К. Venkataswami, for Appellant. 
y. Krishnan, for- Respondent. ' 
‘The Judgment of the Court was delivered by 


-Ramaprasada Rao, CJ.—This Letters Patent 
Appeal comes up before us, after leave has 
“been granted by Sethuraman, J., permitting 
‚ ап appeal to be filed against his judgment 
in S.A. No. 81 of 1973. In the second 
appeal the learned Judge also considered an 
:application filed by the plaintiff to amend the 
‘plaint, whereunder the plaintiff soúght for 
-posseśsion of the, suit properties. We shall 
‘feserve consideration of this part of^the 
Judgment of the learned Judge, relating to 
the allowancé of the application for amend- 
ment of the plaint, at a later stage. 


2. The relevant facts which led to, this 
appeal may briefly be stated. Alagiriswami 
‘Chettiar was the original owner of tke suit 
"properties. -Under a will, dated 20th August, 
1929 (Exhibit B-8), he bequeathed the suit 
‘properties in favour of his daughter, Kup- 


'pammal. Kuppammal, after she became 
"the owner of the properties made a will, 
Exhibit B-9, dated 2nd August, 1933; in 


"favour of her mother, Meenakshi Ammal. 
Meenakshi Ammal .executed Exhibit А-1, 
-dated 14th October, 1946, the terms and tenor 
of which are the subject-matter of this appeal. 


"Under Exhibit A-1, Meenakshi Ашта, 
while styling the instrument as a ^ “settle- 
ment deed", inter alia, provided  that.'.she 


-should enjoy the properties during her lifetime 
‘and that thereafter’ the: propérties shöúld 
-devolve upon Velappan, the first plaintiff; in 
"the suit for life. 
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ilie immediate provocation which, prompted 
her to settle tlie properties on the first; plain- 
tiff, Velappan. ` Kuppammal, the: daughter of 


the settlor under Exhibit A-1 brought up one 
Muniammal, who-was the daughter of Kup- . 


‘pammal’s co-widow and, according to Meena- 

kshi Ammal, Kuppammal , had expressed a 

desire that she should benefit "Vélappan, who' 
had married Muniammal. It was to ‘pro- . 
pitiate Kuppammal, who had bequeathed the 

property to her that Meenakshi Ammal pur-. 
ported to settle the properties on Velappan, . 
the first plaintiff in the suit, In the course | 
of our judgment, :we shall refer: to:the speci- `` 
fic recitals in Exhibit A-1, to. bring ,out its 
.true import and intendment. It appears that 
Meenakshi Ашта], just two days before her 
death, revoked the settlement, 'deed,. Exhibit 
A-1, which was, not, revokab:e as per its 
terms, and: executed. a ‘will, Exhibit B-13, on 
26th April, 1970., Under Exhibit,B-13 she 
bequeathed. the suit. properties to. the first 
defendant. ` Тһе first plaintiff would . aver 
that by virtue of the, recitals in Exhibit A-1, 
he is entitled-to the suit properties, that. he 
„was, performing the charities, as per. the reci- 
tals in the deed, along: with, Meenakshi Ammal, 
when she was alive, thereafter by ,-, himself, 
that he leased. out the suit lands, to the second 


plaintiff and that because of interference by” . 


:defendants 2 to 5, who alleged that. they had. . 
“secured a lease of the, suit p: roperties. from 
the first defendant, the first plaintiff, implead- 
ing also the second. plaintiff, has filed the 
present suit for a declaratior of ‘the first 
plaintiff's title to the suit properties and for 


‘an injunction restraining the defendants from 


interfering with ‘their possessicn and enjoy- 
ment of the suit’ properties. 


3. The first defendant redai the action on 
the ground that Exhibit A-1 was only a sham 
and nominal document, that, in any event, 

the said instrument, though styled as a settle- 
ment, was only a will, and tha: as. Meenakshi 
Ammal revoked the ‘said will under Exhi- 
1970,. the later 
will, Exhibit B-13, would prevail as the last 
will and . testament of Meenakshi Ammal. 

Regarding the possession of defendants 2 io 
5, the first defendant. and. the other defen- 
dants would contend ‘that. the suit properties: 
had been leased out to the second defendant 
as well as the fifth defendant's ' husband, 
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that the fifth defendant continued in posses- 
sion in that capacity on the death of her 
husband, that defendants 3 and 4 were the 
pannayals of the second defendant; that theré- 
fore the. suit for injunction was not main- 
tainable and. that, even so, the suit for decla- 


' ration of title in favour of the first. решна 


> 


-for declaration of title, 


was not sustainable. 


4: . The learned District Munsif, who tried 
the suit, held that-Exhibit A-1'was a settle- 
ment deed and ‘not a will and that therefore 
Meenakshi -Ammal had no capacity or right 
to execute Exhibit B-13, as the settlement 
deed, Exhibit A-1, was valid and binding and 
was -in force, and could not be superseded 
by a later: will, ‘as the settlement deed was 
expressed to. be not revokable, besides being 
registered. The learned District Munsif 
also held that the provisions in: Exhibit А-1 
restricting the-absolute and vested interest in 
favour of the’ plaintiff could not impinge 
upon the othér provisions in the instrument 
under which thé first plaintiff was given an 
absolute right in the properties and that there- 
tore the restrictions contained in Exhibit А-1 
interfering with the absolute proprietorship 


‘of the first plaintiff in the suit properties 


were void. Не accordingly granted a decree 
but dismissed the 
suit in so far as it related to the relief of 
injunction, on the ground that defendants 2 
to 5 were in possession of the suit properties, 
end that the first plaintiff had not proved such 
possession ‘on the date of the action. 


5; The plaintiffs preferred an appeal to 


the Subogdinate Judge of Madurai, in so far. 


as they were denied the relief of injunction. 
The first defendant filed a subsidiary appeal 
questioning the judgment and decree of the 
learned District Munsif granting a decree 
for declaration of title in: favour of the first 
ee А 

. The learned Subordinate Judge posed 
dic following points for consideration: 


“1. Whether the document, Exhibit А-1, 
is a settlement, deed or a will? 


2. If Exhibit A-1 is construed as a settle- 

ment deed, whether it is valid' in law? 
_ 3. Whether the will, Exhibit В-13, execu- 
. sted Бу Meenakshi Ammal in favour of the 
г first defendant is true and valid? 
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4. Whether the plaintiffs, namely, ће 
appellants in A.S. No. 129 of 1972, are 
entitled for the relief of permanent injunc- 
tion? 


5% Whether de defendants 2 to 5 are 
entitled for costs as claimed by them in 
their cross-objections in A.S. No. 129 of 
1972?" 


7. The learned Subordinate Judge came to 
the conclusion that Exhibit A-1 was a will, 
and, confirming the finding of the trial Court. 
on the question of possession, set -aside the 
judgment of the trial Court. 


8. In second appeal Sethuraman, J., set 
aside the judgment and decree of the appel- 
late Judge and -restored that of the  triak 
Court. He allowed the second appeal and 
while'so doing granted leave to appeal against 
his judgment. 

9: Тһе main point for consideration іѕ.- 
whether Exhibit A-1 is a will or a settlement.. 
It.is convenient at this stage to refer to the 
terms of Exhibit A-1. Meenakshi Ammal 
was aware of the difference’ between a will 
and settlement for she has’ referred to the- 
two wills of Alagiriswami Chettiar and her 
daughter Kuppammal. She also referred to 
the pious wish of Kuppammal, that she 
(Meenakshi Ammal) should bring up her 
foster daughter, Muniammal, after her- death. 
This was borne in mind by Meenakshi Ammal, 
when she executed Exhibit A-1. Tndisput- 
ably Meenakshi Ammal became the owner of 
the suit properties under Exhibit B-9. But, 
in order to propitiate the soul of hér husband 
and the wishes of her daughter Kuppammal, 
she, during her life time, charged the suit 
properties with the performance of certain: 
trusts, incorporating a clause in Exhibit A-I° 
as to the amount to be spent towards such a 
dharma or trust, which she started to propi-- 
tiate the souls of. her husband and daughter .- 
It is appropriate to quote from the document- 
the following relevant portion from Exhi- 
bit A-1: 
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With the background specifically .refer- 
red to:in Exhibit A-1, touching upon the 
wishes of Kuppammal,. who apparently want- 
ed to provide for her foster daughter, Muni- 
ammal, and contemporaneously some spiritual 
benefit to her kith and kin Meenakshi Ammal 
executed Exhibit A-1. . She would refer to 
the very important provision, apart from the- 
performance of the charity, wherein she 
admits that the first plaintiff was also involved. 
in the performance of the said charity and. 
that he, along with her, was enjoying the 
benefits of temple honours as such trustee 
even during her lifetime. ‘Such an involve- 
ment and right given to the first plaintiff. 
even during the lifetime of Meenakshi Ammal,. 
coupled. with the fact that the suit properties. 
were directed to vest in the ‘first plaintiff and 
his heirs absolutely after the lifetime of 
Meenakshi Ammal, only with an obligation: © 
to perform the trust as delineated in Exhi- 
bit A-1, clearly gives out the unambiguous. 
intention of Meenakshi Ammal to create a 
vested interest in Velappan, though it was 
postponed for her life, so far as the actual 
enjoyment of the proprietory irtefest was 
concerned. 


11. Another element which has to be looked 


into for the purpose of interpreting the instru- 
ment is that Meenakshi Ammal, by her own 


‘voluntary statement, made it irrevocable. It 


is in the conspectus of such recitals that the 
restriction on the power of alienation of the 
property by’ Velappan, after it is vested in 
him, has to be considered, and its legal effect 
examined. : 

12. Mr. Venkataswami, learned counsel for 
the first defendant-appellant, laid stress upon 
the fact that, as the operative portion of the 


"instrument appeared to take effect only after 


the lifetime of Meenakshi Ammal and as 
there was a prohibition in Exhibit А-1, itself 
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against Velappan and his heirs alienating the 
properties, the instrument should be read as 
& wil or an instrument which was primarily 
of à testamentary character arid that, in the 
absence of a disposition in praesenti -under 
the same, the conclusion of the learned Judge 
was incorrect. 

13. On the other hand, Mr. у. Enim 
learned counsel for- the respondent-plaintiffs, 
would urge that the later clauses in the settle- 
ment deed, restricting the absolute vested 
right in praesenti in Velappan could not 


conceivably be operative, and that they would - 


be void, since the later interdict in the matter 
- of the alienation of the property, which had 
been. absolutely ‘settled on . Velappan even 
‘during the lifetime of the settlor, the vested 
interest merely being postponed during the 
lifetime of the settlor, was inoperative ab 


initio. КЧ 


14. While А an instrument, paiti- 
-cularly to find out whether it is of a testamen- 
tary charater, which will take effect after the 
lifetime of the executant or whether it i is,an 
instrument creating a vested interested in prae- 
senti in. favour ofa person, the question has 
to be examined with care, after looking into the 
substance of the document, the treatment of 
the subject by the settlor, the intention appear- 
ing both expressly in the instrument and by 
necessary implication, and the avowed inten- 
tion of the settlor not to. revoke the ‘settle- 
ment at any time, making it also public by 
registering the document, under the appro- 
-priate law of the country. In Sellayya Pillai v. 
Devaraya Pillai, Raghavan; J., after referring 
to a series of decisions to wit; Thakur Ishri 
Singh v. Thakur Basdeo Singh?; Reference 
Фу the Collector ‘and | Superintendent of 
Stamps, Bombay? ; Rajammal v. Authiammalt ; 
Venkatachalam v. Govindasami®; Gangaraju 
v. Somanna®; Md. Abdul Ghani v. Fakhir 
Johan Begum"; Ignatio Britt v. Rego®. and 


1, (1972) 1 M.L.J. 297 : 85 L.W. 152:A.LR. 1972 
Mad. 309. 

2. (1884) LL.R. 10 Cals792 

3. (1896) LL.R. 20 Bom. 210. 

4. 20 M.L.J. 519 : (1910) LL.R. 33 Mad. 304. 


211 LA. 135. 


5. (1924) 46 M.L.J. 288 : 19 L.W. 434: ALR. 
1524 Mad. 605. 
6. ‘A.J.R. 1927 Маа. 197. 


7. 43 МІ]. 453 : (1922) PLR. 44 All, 301 (Р.С): 


S 1922. P.C. 281. 
(1938) 64 M.L.J. 650 : 37 L.W. 716 : 
1933 Mad. 492. 
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Veerabadrayya ү. S eeihammna?, summarised , 
the acceptable tests laid down in those cases, - 
to determine whether a document is a will 
or a settlement. Some of the important tests 
laid down therein appear to’ be— . 


| (9) the nomenclature used by the settlor 
in styling the document; 


(iù) the express dispositive words used 
which touch upon the time when the vested 
interest is created; 


(їй) reservation of the power af revoca- 
tion in the instrument; ` 


(w). the effect. of the reservation of a life 
estate in favour of the executant under the 
instrument ; 


(v) registration of the document under the 
appropriate law. ~ 


15. We may also add that it is the subs 
tance of the instrument and the generous 
impulses which prompted a person to execute 
the document, and not the form adopted, 
which should determine the real nature of the 
instrument. ` 


16. It is convenient at this stage to consider 
the question whether the interdict created on 
the right of the first plaintiff to alienate the. 
property is by itself sufficient to make Exhi- 
bit A-1 a testatmentary instrument. Sec- 
tion 19 ‘of the Transfer of pooper yd Act, 
reads as follows:— .. г 


“Section 19. Vested interest code on. 
a transfer of property, an interest therein 
is created in favour of a persoti without 
specifying the time when it is to take effect 
-or in terms specifying that it is to take 
effect forthwith or on the happening of an 
event which must happen, such interest is 
vested, unless a contrary intention appears . 
from the terms of the transfer. 


17. A vested interest in not defeated by 
the death of the transferee before he obtained 
possession. 


“Explanation :—An intention that an interest 
shall not be vested in not to. be.inferred 
merely from a provision whereby: the enjoy- 
ment hereof is postponed or whereby “a 





1. ALR. 1940 май. 236, ~ ^'^ ^ 


П] 


prior interest in the same property is given 
or reserved to some . other persons, or 
whereby income arising from the property. 
is directed to ће: accumulated until the 
. time of enjoyment arrives, or from a 


provision that if a particular event shall 


happen the interest shall pass -to another 
person”, ү ak GE Oe 


In Thimmi Chetty у. Govindan alias 
Muniappa Gounder!, a Division Bench ef this 
Court (to which one of us was a party) had 
to consider the question in a case where a 
vested interest was created under an instru- 
ment, whether the follow-up recitals, which 
militated against «such ‘vesting of absolute 
title, would belittle the force: and legality 
of such entitlement. No doubt, in that case, 
the deed provided that on and from the date 
of the instrument the settlee should enjoy the 
property absolutely arid that possessicn of 
one half of the property. was also delivered 
over to the settlee, since'the settlee’ was 
already in posséssion of the other half.. ‘This 
-Cotirt expressed the view that the terms used 
in a deed should be interpreted in their strict 
and primary acceptation and should: not ‘be 
viewed with reference .to the secondary 
motives referred to by the settlor in an instru- 
ment of settlement. - The Bench also reiterat- 
ed the well known principle of interpret&tion 
that, when ‘the terms  of.the deed were 
unambiguous and clear, the intention of thd 
executant need not be searched for and that 
the Courts were bound to accept the primary 
words deployed by the donor of the execu- 
tant, without any further probe into the 
motive for the execution of such instruments. - 


18. In the instant case the first plaintiff 
was already in charge of the propertes as 
trustee to, perform the obligations created 
under it and continued them after the life- 
time of Meenakshi Ammal: There are also 
positive words whereby it was made clear that 
the properties should be vested in Velappan 
and his heirs for them to enjoy the same 
absolutely. The words used are: 


'* Gaye) LLI eir 
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These two dispositive clauses create an 
interest in- praesenti. The question is whe- 
ther the postponement of ‘such proprietory. 
rights- already vested in Velappan and his 
heirs, to the lifetime of Meenakshi Ammal, 
would make any difference. The Explana- 
tion to section: 19 of the Transfer of Property 
Act, providing that a vested interest is not 
defeated by the death of the transferee 
before he obtains possession, makes the legisla- 
tive intent clear that such a vested interest, 
merely for the reason that it becomes vested 
after Ше lifetime ‘of the settlor, would not : 
make it a settlement not being im praesenti. 
We are therefore unable to agree with the 
contention that the interest that Velappan, the 
first plaintiff, obtained: under the instrument 
is not a vested one and that it could be defeat- 
ed because it is postponed till after the life- 
time of Meenakshi. Ammal. ` i 


19. ` In the instant case the document itself 
is styled as a settlement deed. It ‘has been 
registered. The right to enjoy “the proper- 
ties and secure the benefits and the temple 
honours as trustee under it have become a 
fait accompli even during the lifetime of 
Meenakshi Ammal. -There is therefore 
no ambulation in the: matter of the 
vesting of ‘the interest in the first plaintiff 


«oo, after my lifetime both of you 


the income”. 


a ——————————————9-— 


1. (1910) 20 MLL.J. 519 : LL.R. 33 Mad. 304. 
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The Division Bench (consisting of Sir Ralph 
Benson, Officiating Chief Justice and Krishna- 
swami Iyer, J.), held that the instrument was 
a settlement and not a will. While dealing 
with the question, the learned Judges were of 
the view that the use of the futuré tense 
was not a conclusive test, when the intention 
was otherwise clear, nor even the reserva- 
tion of a life estate would render a settlement 
the less so. They also held that one of the 
invariable tests for determining the question 
whether an instrument is testamentary or not 
is to see whether it is revocable. They refer- 
red to the ancillary requirement to find out 
whether an instrument is a will or a settle- 
ment and expressed themselves to the effect 
that the form of the instrument and the fact 
that it was registered, though matters to be 
taken into account, are not їп themselves 
conclusive as to determination of the charac- 
ter of the instrument. - i 


20. The decision of the Division Bench of 
this Court in Venkatachalam Chetty v. 
Govindaswami Naicker!, is different. There 
the document itself was styled as a deed of 
gift and it purported to dispose of a part of 
& house to which the donor was entitled in 
the following terms: 


"You (donee) shall yourself, after my 
lifetime, use, and enjoy the two- rooms 
EARN I shall myself enjoy the rent in 
respect of the two-rooms as long: as І may 
be alive. You shall yourself'use and 
enjoy after my lifetime that rent.and the 
two rogms from son to.grandson with 
power of sale etc. To this effect is the 
gift deed executed and given in respect of 
the aforesaid two rooms”. 


The learned Judges held that the document was 
in fact a will, as it was purely a declaration 
of the intention of the donor and as there was 
no disposal of any immediate right of posses- 
sion or any immediate interest in the pro- 
perty. This is distinguishable from the facts 
‘of our case, because an immediate interest in 
the property was already given to Velappan, 
the first plaintiff, since he was acting as a 
co-trüstee of the praperty, besides there being 
a recita] that after the lifetime of Meenakshi 





1. (1924)46 M.L.J. 288 :19 L.W. 434: ALR, 1994 
Mad. 605. . 
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Ammal the property should vest in him. We 
are therefore of the view that in the instant -` 
case there has been a vesting of the property 
on the death-of the settlor and even during 
her lifetime an interest in praesenti has 
become vested in the first plaintiff as trustee 
for the performance of the obligation of the 
trust as set out in the instrument. 


21. One other ‘factor which has a great 
impact upon the facts and circumstances of 
this case is that the instrument is expressly 
made not revocable. The accepted definition 
of a will is that it is an instrument wheré- 
under a person makes a disposition of his 
property to take effect after his decease and 
which is, in its own nature, ambulatory and 
revocable during his life. So far as the 
other condition which is also thought of while 
interpreting an instrument for the purpose 
of deciding whether it is a will or a settle- 
ment,’ namely, whether it was intended not 
to take effect until after the death of the 
donor, we have -already referred to sec- 
tion 19 of the Transfer of Property Act. 
Though the disposition may be postponed till 
the lifetime of the settlor and though prima 
facie it may appear that the disposition consum- 
mates only after his death, yet, such post- 
ponement not being illegal, if in a given instru-| 
ment such as Exhibit A-1, there is a present | 
disposition and a vesting of right in praesenti | 
and if such a conclusion can be arrived at 
reasonably by reading the instrument as a 
whole, then a mere ambulation of interest 
during the lifetime of the settlor would not 
make it a testamentary one. Above all, the 
instrument is a registered one. Taking all 
the circumstances into consideration, Sethu- 
raman, J., was right when he said that 
Exhibit А-1 was a settlement and not a will. 
Undoubtedly Meenakshi Ammal desired that 
the document Shall be effective from the date 
of the instrument. She was aware of the 
distinction between a will and a settlement. 
She caused the instrument to be registered. 
She would specifically impose а ` restriction 
on herself that she had no power of revoca- 
tion of that instrument, and, as we have been 
already, even during the lifetime of Meenakshi 
Ammal, Velappan, the first plaintiff had 
secured a benefit under the instrument. For 
all these reasons we uphold the judgment of 
the learned Judge in so far as it relates to 


ЕТ] 


the relief of declaration- sought by the first 
plaintiff as-owner of the properties. 


22. At the second appellate stage the learn- 
ed Judge allowed the application of the first 
plaintiff, permitting him to seek for the relief 
of possession of the suit properties and for 
the consequential reliefs arising therefrom. 
"While doing so the learned Judge observed: 


“T think it proper to accept the petitions here 
directing the amendment of the plaint and 
restoring the suit for disposal on the ques- 
tion of the relief for possession in the trial 
Court". 


‘What the learned Judge apparently meant was 
that; as the plaint had been amended at the 
second appellate stage and as a fuller enquiry 
was necessary as to the quality and quantity 
of the right of possession, to which the first 
plaintiff would be entitled, he directed the 
restoration of the suit for disposal on the 
question of the relief of possession. As we 
have accepted the first plaintiff's title to the 
suit properties and as the relief of injunc- 
tion was refused, og the ground that the first 
plaintiff was not in possession of the. suit 
properties, if appears to us that the suit has 
to be tried again by the trial Court on the 
entitlement for possession as Claimed by the 
plaintiffs at the second appellate stage "by 
seeking an amendment of the pleadings.” 
As the defendants did not have an  oppor- 
tunity to meet this part of the claim for 
possession, it is necessary that a fresh trial. 
has to be held. But as the suit is of the 
year 1971, we are not inclined to remand 
the suit for fresh trial on the same pleadings. 
The plaintiffs shall be granted refund of the 
court-fee, if any, paid by them for securing 
the relief. In order to render justice, ‘the 
plaintiffs are given liberty to file an indepen- 
‘dent suit for securing possession from the 
defendants or those at present in possession 
of the properties, on the basis of the declara- 
tion of their title as per the judgment of 
this Court. 


23. With these observations this Letter 
Patent Appeal is dismissed. But, in the 
circumstances, there will be no order as to 
costs. 


R.S. Appeal dismissed. 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PRESENT: ~V. Rainam, J. N 


Ramu Nadar and. others ^ . . 
i . `.. : Appellants* 
v. | AD 


Sundararaja Iyengar and others 
Respondents.” 


Tamil Nadu Incom Estates (Abolition and 
Conversion into Ryotwari) Act (XXVI of 
1963) — Othi by inamdar of kudiwaram 
rights—Suit for védemption by , inamdar 
— Application of provisions of ‘the Act — 
Effect on the right of the  inamdar to seek. 
redemption of the property othied.. 


The point -in controversy "was whether the 
application of the ‘provisions of Act. XXVI 
of 1963 will have any effect on the rights of 


‘an othidar to seek redemption of the property 


in question. · It was common ground that the 
kudiwaram in the property sought to be re-. 
deemed was .othied by the inamdar. . This 
question no longer survived in yiew-of the. 
two Bench Divisions of the High Court 
reported in Kuttachi and others. v. Muhammed 
Sultan Rowther, 1975 T.L.N.J. 451 and 
L.P.A. No. 1 of 1979. and Шеге was no 
substance in the secand appeal. ‚The othidar 
can seek redemption. [Paras. 2, 3.] 


Case referred to:— ·. t 
Kuttachi and others v. Muhammed Sultan: 
Rowther, (1975) T.L.N.J. 451. . 


Appeal against the decree- of the Court of. 
the Principal Subordinate Judge, Ramanatha- 
puram at Madurai in Appeal Suit No. 107 
of 1973 preferred against the decree of the 
District Munsif cf Paramakudi in O.S. No. 
506 of 1970. 


T. R. Srinivasan and К. Ramamurthi, for 
Appellants. Р 


Р. 5. Srisailam, for Respondents. 
a = ЗАРЕ ЬЕР 


* S.A. No. 1798 of 1975. 16th February, 1979. 
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The Court delivered the following 


JUDGMENT.—Defendants 1, 3, 6, 13 Bud 18 
are the appellants in this second appeal, which 
arises out of a suit for redemption instituted 
by one Sundararaja Iyengar,’the ‘first respon- 
dent herein, and one Soundaralakshmi, who 
figured as the first plaintiff in the suit and on 


whose death, the first respondent herein was: 


recorded as her, legal representative, 


. The only question that had been serious- 
b raised and strenuously contended before 


the Courts below has lost.much of its sub- ` 
stance in view of'two judgments of this Court, 
The’ 


to which I shall refer a little later. 
point in controversy is whether the applica- 
tion, of. the provisions of .the Tamil Nadu 


tion of thé provisions of the Tamil Nadu Act | 
XXVI of 1963 will have any effect’ on the’ 
It is com-, 


tion of the property in question: 
mon ground that under Exhibits A-1 to A-5 
the kudiwararn in the properties was’ othied 
[Ьу the ‘ inatndat which ‘is 
deemed, 


becausé under’ the ‘vesting: section, thé! iriam- 
dar had lost ‘his! riglit, and coriseqdently cóuld 
nof maintain a 'suit for redemption. ' 


hence’ the secónd appeal. 


3. I шау. point ‘éut’ that this question no 
longer, survives in View of two Bench deci- 


sions of“ this Court reported-in Kuttachi 
and others v. Muhammed Sultan Rowther*, 
disposed of on 8th July, 1975 Ъу`а Division 
Bench consisting of Veeraswami, CJ., and 
Natarajan, -J.; wherein . it was held that. 
though the hypotheca is situate in a part inam 
village notified and taken over under the 
Tamil: Nadu Act XXVI of 1963, still for 
purposes of redemption the jural relationship 
between the mortgagor and‘ the mortgagee 
remained unaffected. In L.P.A. No. 1 of 
1979 another Division Bench of this Court, 
consisting of Kailasam, CJ. and Balasubrah- 
manyan, J., took the same view though there 
is no reference to the judgment referred to 
earlier by me. 
provisions of Act 


the XXVI of 1963, 





1. (1975) T.L.N.J. 451. 
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sought to be re’, 
It was ‘contended’ by the appel- 
lants tiat the right, of redemption wás lost 


This: 
had been negatived by the Courts below and 


On a consideration of the, 


[1979 


. particularly the scope of the vesting section; 


under section 3. (b) and the other related. 
provisions for the grant of patta, the Bench. 
obsergad: 


"The mortgagors' suit for redemption can-- 
-not be resisted on the ground that the estate 
had been taken over by the Government. 
under Act XXVI of 1963. The relation- 
ship of mortgagor and mortgagee continues. 
and there can be no legal objection'to the 
mortgagors redeeming the property and? 
getting: possession from. the usufructuary: 
mortgagee: ” 


Dealing with the proceedings for the grant: 
of patta, the Bench observed that the mere- 
fact that patta had been either applied for or- 
granted to the mortgageés will not.in any 
manner affect the situation. It was further 
stated by the Bench that the question whether: 
a'person' is entitled to: redeem the property or 
not is totally outside the scope of the provi- 
sions of Act XXVI of 1963 апі this in-the 
view of the Bench was one good reason as 
to why the jural relationship shoüld be held 
to have been left in tact to be: dealt with by: 
the; ‘civil Court. 


In view of. these judgments referred to,. 
VE is'no substance.in this second. appeal, 





which fails and is dismissed. There will 
be no order as to costs. T 
R.S. Appeal dismissed- 


П] 


ІЧ THE HIGH COURT OF JUDICA- 
TURE AT MADRAS: 


Present —M. M. Isniail and У. Sethuraman, 
JJ. i 29 


Stanmore Estate, Yercaud and others | 
Petitioners* 


v. 


The Commissioner of Labour, Madras and 
others Respondents. 


(A) Minimum Wages Act (XI оў 1948), sec- 
tion 4 (1) (i) and (5)—Fixation of mini- 
mum wages in respect of tea estates and 
coffee, estates — Government Notification 
inter alia fixing revised minimum wages, whe- 
ther illegal — Alteration either upwards or 
downwards, «whether: permissible and not 
confined to particular direction—“Variation”, 
"alteration", “adjustment” and "form", memm- 
ing of. i А 

(В) Constitution of India (1950), Article 226. 


The instant writ petition concerned the inter- 
prétation of section 4 (1): (i) of the Mini- 
mum Wages Act and the ‘Government Notifi- 
cation made in G.O: Ms. No. 1016, Labour 


and Employment in exercise of powers under. 


sections 3 (1) (b) and 5 (2) of the Act, dated 


18th November, 1976, inter -alia fixing revised. 


minimum rates of wages in respect of employ- 
ment in the tea estates and coffee estates in 
Shevaroy and Palani Hills. After referring 
to the prescribing’ of the basic rates of wages 
and the rate of dearness 
С.О. proceeded to’ state: 


“The rates of dearness allowance noted 
above are linked to 1693 points of average 
consumer price index for’ Coimbatore Centre 
1936-100 in respect of all estates other than 
those in Kanyakumari District. The rates 
of dearness allowance for tea and rubber 
estates in Kanyakumari District are linked to 
1934 points of consumer price index for 
Nagercoil Centre (1930-100). `` | 


(b) Further adjustment of dearness allow- 
ance. Future adjustment of dearness allow- 


a 


` *WLPs Nos. 293, 1119, 1120 and 1254 of 1978. 
І 28 th September, 1978. 
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ance will be made at the following rates for 
variations in the average consumer price: 
index for Coimbatore ‘Centre (1936-100) 
from the level of 1693 points for all estates. 
in areas other than Kanyakumari District. 
and from 1934 points of consumer index for 
Nagercoil Centre (1939-100) in respect of 
tea and rubber eszates in Kanyakumari -Dis- 
trict”. The С.О. also gave the rates of 
variation for every unit of 5 points and 
directed adjustments to be made on the Ist. 
January, 1st May and Ist September. | 


Section 4 (1) (#) of the Minimum Wages 
Act states: : 


“Any minimum rete of wages fixed or revis- 


ed by the appropriate Government in respect 


of scheduled employments under section 3. . 
may consist of— . 


(i) a basic rate of ‘wages and а special 
allowance at a rate to. be adjüstéd, at such. 
intervals and in such manner as the appro- 
priate Government may direct, to, accord as. 
nearly as practicable with the variations іп 
the cost of living index' number applicable to- 
such workers (hereinafter referred, to as the 
“cost of living allowance”). 


On the consumer price index going down to. 
1420 points the petitioners started paying the 
minimum, wages as рег the Government: 
Notification giving effect to the adjustment 
as provided for in the G.O., The second 
respondent thereupon directed that the dear- 
ness allowance fixed in the G.O. should not 
be.reduced even if the price-index fell below: 
1693 points (Coimbatore Centre)” and 1934- 
points (Nagercoil) and that the arrears of 
wages may be paid to the workers immediately. 
The directions were issued based on à memo- 
randum of the Commissioner of Labour, dated: 
21st September, 1977. The petitioners 
thereupon filed writs to quash the memoran-- 
dum of the.Commissioner of Labour. 


Held:' The words used in section 4 (1) 
(i), Minimum Wages Act are: "a special 
allowance at a rate to be adjusted, 
at such intervals and in such manner as. 
the appropriate Government may direct; to: 
accord as nearly as practicable with variation 
in the cost of living index, number applicable- 
to such workers". The words “to be adjust- 
ed" and “to accord........ with,the varia— 
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tion on the cost of living index” clearly con- 
template an alteration or change in general 
without confining the alteration or change 
Чо only one way, namely increase. The 
ordinary dictionary meaning of the words 
‘adjustment’ or variation will mean an altera- 
tion or change without confining that altera- 
‘tion or change to only one direction. Conse- 
quently, simply as a matter of construction 
Oi the words used in the- section which are 
simple words whose meaning is clear, the 
contention that the variation and adjustment 
contemplates only one direction, namely up- 
wards and not downwards cannot be upheld. 
[Para. 4.] 
As a matter of fact, section 4 (1) of the Act 
gives an option to the Government to fix or 
revise the minimum rate of wages in any 
one of the methods mentioned in that sub- 
‘section, namely clauses (i), (i) or (iii). 
Further the statute itself contemplates two 
rates; a basic rate of wages and a_ special 
allowance at a rate to be adjusted. In such 
a context it is impossible to hold that simply 
"because the Act was one. dealing with the 
‘fixation or revision of minimum rates of 
wages, it has to be concluded, that the words 
“adjustment’ and ‘variation’ must be given a 
‘limited or restricted meaning connoting 
“adjustment’ only upwards and not down- 
"wards. A variation either upwards ог 
‘downwards will have to be with reference to 
:a fixed position, or a fixed point and that is 
exactly what is contemplated when the Gov- 
ernment Notification used the words from the 
level of 1693 points and there is no question 
-of the word “from” conclusively showing 
‘that the variation contemplated is only 
upwards and not downwards because even 
if the variation is to be downwards, it will 
be а decrease or coming down from 1693 
points, and it is only a question of increase 
"from' or going up from 1963 points. "There- 
fore the use of the word ‘from’ does not 
afford any support to the contention put 
forward on behalf of the employees. In 
‘these circumstances the Memorandum of the 
Commissioner of Labour dated 21st Septem- 
ber, 1977, is contrary to law and beyond his 
jurisdiction. [Para. 5.] 


Petitions under Article 226 of the Constitu- 
tion of India praying the High Court to issue 
a writ of certiorari calling for the records in 
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Z1.4220/77-16 ‘dated 21st September, 1977 
Memorandum issued by the first respondent 
in all the writ petitions and quash the-same 
in so far as it relates to the petitioner in 
each of the petitions. | 


V. Ratnam, for Petitioners. ` 


V. Sundar Anand, for Government Pleader 
and W. S. Sivasankar, for Respondents. 


The Order of the Court was made by © 


Ismail, J.—This batch of writ petitions raises 
a common question relating to the interpreta- 
tion of section 4 (1) (i) of the Minimum 
Wages Act, 1948 hereinafter referred to as 
the Act, and the Government N otification, 
dated 18th November, 1976 made in G.O. 
Ms. No. 1016, Labour and Employment, in 
exercise of the powers. conferred by clause 
(b) of sub-section (1) of section 3 and sub- 


section (2) of section 5 of the Act, inter alia: 


fixing revised minimum rates of wages (sic) 
In respect of tea estates and coffee estates in 
Shevaroy and Palani Hills. ^ The Govern- 
ment Order stated that the Government^Was: 
revising’ the rates of wages specified in 
columns 2 and'3 of the Schedule in ‘respect 
of the employment in question which is a 
scheduled employment and having‘ prescribed 
the basic rate of wages and the rate of dear- 


ness allowance, the order of the Government | 


proceeded to state— 


“The rates of dearness allowance  notéd: 


above are linked to 1693 points of average 
consumér price -index for Coimbatore 
Centre 1936-100 in respect of all estates 
other than those in Kanyakumari District. 


The rates of dearness allowance for tea and‘ 


rubber estates in Kanyakumari district are 
Inked to 1934 points of consumer price 
index for Nagercoil centre (1939-100) 


(b) Further adjustment of dearness allow- 


ance: future adjustment of dearness allow-, 


ance wil be made at the following rates 
for variations in the average consumer price 
index for Coimbatore centre (1936-100) 


from the level of 1693 points for all estates ` 


in areas other than Kanyakumari District 


and from 1934 points of consumer price: 


index for Nagercoil centre (1939-100) in 
respect of tea and rubber. estates in Kanya- 
kumari District." 


~ 


` 


il] 


The Government Order gives the rate of 
variation for every unit of 5 points and states 
that the adjustment shall be made on :he 1st 
January, lst May and 1st September of each 
year based on the four monthly averages of 
the second previous four months prior to the 
date of revision. This Government Order 
is fully in accordance with the terms of the 
statute in section 4 (1) (7) which states— 


"Any minimum rate of wages fixed or re- 
vised by the appropriate Government in res- 
pect of scheduled employments under sec- 
tion 3 may consist of— 


(2) a basic rate of wages and a spécial 
allowance at a rate to be adjusted, at such 
intervals and in such manner as the appro- 
priate Government may direct, to accord as 
nearly as practicable with the variation in 
the cost of living index number applicable 
ito such workers (hereinafter referred to as 
ithe ‘cost of living allowance") .” 


"The petitioners in these writ petitions were 
paying their employees the wages as pres- 
cribed by the said Government Order. The 
consumer price index had gone down to 1420, 
points, and therefore, the petitioners started 
paying minimum wages as per the notifica- 
tion giving effect to the adjustment as pro- 
vided for in the Government Order. 
these circumstances, the petitioners received 
a communication from the Inspéctor of Plan- 
tations, Yercaud, the second respondent, dated 
30th December, 1977 stating that the dear- 
ness allowance fixed in G.O.Ms. No. 1016, 
Labour and Employment, dated 18th Novem- 
ber, 1976 should not be reduced even if the 
consumer price index falls below 1693 points 
(Coimbatore centre) and 1934 points (Nager-, 
coil) and that the arrears of wages may be 
paid to the workers immediately. This 
instruction given by the second respondent 
was based upon a memorandum issued by the 
Commissioner of Labour, Madras, dated 21st 
September, 1977. The Commissioner of 
Labour by that memorandum pointed out that 
representations had been received from the 
‘Trade Unions connected with the employ- 
ment in plantations and from certain Inspec- 
tors of Plantations also seeking clarification 
in the matter of payment'of dearness allow- 
ancé even if the consumer price index goes 
‘below the points at which the dearness allow- 


Under, 
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ance has been linked to in the notification 
while revising the minimum rates of wages 
for the employment in any -plantation. The 
memorandum proceeded to state— 


“The Inspector of Plantations and the 
Labour Officers are informed that the Gov- 
ernment have instructed that the dearness 
allowance notified in the С.О. Ms. No. 1016. 
Labour and Employment, dated 18th 
November, 1976 should not be reduced, 
even if the consumer price index falls below 
1693 points (Coimbatore) and 1934 poinis 
(Nagercoil). In view of the above, 
the question of notification of dearness 
allowance periodically on the basis of the 
consumer price index as mentioned in the 
Government Order cited will not arise un- 
less and until there is variation in the con- 
sumer price index over and above the level 
of 1693 points (Coimbatore) апа 1954 
points, (Nagercoil) , and then goes below 
that rise upto the level of 1693 points and 
1934 points as stated above. Hence the 
planters have to pay the notified dearness 
allowances even if the consumer price index 
goés below 1693 points (Coimbatore): and 
1934 points (Nagercoil) and there ‘is no 
need to issue a notification by the Govern- 
ment in this regard." ^ <- | 


2. The petitioners in these writ _ petitions 
pray for the issue of a writ of certiorari to: 
quash the memorandum of the ‘Commissioner 
of Labour, dated 2151 September, 1977 


referred to above. 


е 

3. According to the learned counsel for the 
petitioners, the memorandum of the Com- 
missioner giving the instructions referred to 
above is illegal and contrary to law. The 
contention is that both section 4 (1) (#) of 
the Act and the order of the Government 
fixing the minimum rates of wages contem- 
plate adjustment of special allowance so as to 
be in accord as nearly as practicable with the | 
variation in the cost of living index number 
applicable to such workers and the adjust- 
ment or variation cannot be only. one way, 
namely, by way of increase of the special 
allowance, but it ought to be both ways, namely 
either increase or decrease, depending upon 
the cost of living index nümber going up or 
coming down. 


‚100 


4. Similarly as a matter of construction of 
section 4 (1) (i) which we have already 
extracted and with which the Government 
Order already referred to is fully in ‘accord, 
we have to hold that the contention of the 
learned counsel for the petitioners is well- 
founded. The words used in the statute are: 


\ «в special allowance at a rate to be adjusted, 
at such intervals and in such manner as 

‚ the appropriate Government may direct, to 
accord as nearly as practicable with the 
variation in the cost of living index num- 
ber applicable to such workers.” . 


We have already referred to the fact that the 
Government Order has fixed the -rate of 
adjustment for every 5 points and also at 
what intervals the revision has to be made. 
The only question that falls for consideration 
is whether there ,is anything in the language 
of section 4 (1) (1) of the Act or the Gov- 
ernment Order: to hold that the adjustment 
and variation contemplated is only adjustment 
and, variation upwards апі not downwards. 
We are clearly of the opinion that the words 
the variation in the cost of living index’ clearly 
contemplate an alteration or change in general 
without confining the alteration or change to 
only one way, namely, increase, The ordinary 
dictionary meaning of the words ‘adjustment’ 
or variation will mean an alteration or change 


without confining that alteration or change to 


only. one direction. Consequently, simply as 
a matter ‘of construction of; ће words used 
in the section which are simple words whose 
meaning is clear, we cannot uphold the con- 
tention’ of the Commissioner of Labour that 
the variation and . adjustment contemplate 
only one direction, namely, upwards and not 
downwards. "n 

5. "Ihe learned counsel for the Workers! 
Union which has been impleaded as a party 
to the writ petitions contended that since 
what was fixed by the Government is the 
minimum rates of wages, there cannot be 
anything below what was actually fixed by 
the Government as dearness allowance, and 
therefore there can be only an upward revi- 
sion and there cannot be a downward revi- 
sion. We are unable to accept this argu- 
ment. As a matter of fact, section 4 (1) of 
the Act gives an option to the Government 
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to fix or revise the minimum rate of wages. 
in any one of the methods mentioned in that. 
sub-section, namely, clauses (i), (i) or (#i).! 
Further the statute itself contemplates ~ two 
rates, a basic rate of wages and a special 
allowance at a rate to be adjusted. In such 
a context it is impossible to hold that simply 
because .the Act was one déaling with the 
fixation or revision of minimum rates of 
wages, we must conclude that the ` words: 
‘adjustment’ and ‘variation’ must be given a. 
limited or restricted meaning’ ‘connoting 
‘adjustment’ and ‘variation’ only ‘upwards and. 
not downwards. The learned counsel fur- 
ther contended that the G.O., states that 
‘future adjustment of dearness allowance will: 
be made at the following rates for variation 
in the average consumer price index for 
Coimbatore Centre (1936-100) :from the level! 
of 1963 points......." and stressed the word 
“from” occurring in the above extract for 
the purpose of contending that the - word| 
‘from’ denotes that the variation contemplat- f 
ed is only upwards and пої downwards. Wef 
аге unable io accept this argument. А varia- 
tion either upwards or downwards. will have 
to be with reference to a fixed position or | 


Se 


fixed point, and that is exactly what is contem-; 
plated. when the Government Notification used; 
the words.*from the level of 1693 points’ 
and there is no question of the word ‘from’ 
conclusively showing. that the variation]. 
contemplated is only upwards and: not down- |" 
wards, because even if the variation ‘it to bel. 
downwards, it will be a decreasé or coming 
down ‘from’ 1963 points, and it is not only. a 
question of increase ‘from’ ог going-up ‘from’ 
1963 points. Therefore, the use.of the word. 
‘from’ does not afford any support to the} 
contention put forward on: behalf. of the 
employees. In these circumstances, we are|. 
clearly of the opinion that the Memorandum 


of the Communication of the Commisioner off © 


Labour, dated 21st September, 1977 is con-| 
trary to law and beyond his jurisdiction and 
therefore, we allow these writ petitions and 
issue a writ of certiorari quashing the same. 


6. We must record with regret that even 
though the action was taken by the second 
respondent only at the instance of the 
Commissioner of Labour and the Commis- 
sioner of Labour himself has stated. in .his . 
communication that the Government had 
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instructed that.the dearness allowance notifi- 
ed in G.O. Ms. No. 1016, Labour and 
Employment dated. 18th November, 1976 
should not be seduced, even if the consumer 
‘price index falls below 1693 points (Coimba- 
tore) and 1934 points (Nagercoil), still ‘he 
‘had not chosen.to file a countér-affidavit in 
апу of these. writ petitions to make it clear 
to the Court on what grounds the Govern- 
‘ment instructed him as stated above and 
‘how ‘he could support either the instructions 
‘of the Government or the memorandum issued 
by him. Even the records relating to the 
' issue of the memorandum were’ not produced 
before the Court. There will be no order 
as to costs. © — р i 


R.S.. Writ petitions 


. - dilowed. 
IN THE HIGH COURT OF JUDICA- 
‘TURE AT MADRAS. 


‘PRESENT: —T. Ramaprasada Rao, CJ. and 
V. Ratnam, J. | 


Arimuthu' айа others Appellants* 
v. е2 XC 
Latchoumanpoulle Respondent. 


(A) Hindus Law of former French: Indian 
Territory-—Gift ‘to son for life with gift over 
to donee’s unborn sons—Son proving ungrate- 
ful to donor—Revocation of gift in favour of 
son—Decree also obtained by donor—E ffect 
of judgment — Donor subsequently devising 
property concerned to the defendants—E fect. 


(B) Code Civil, Articles 899 and 1048. 


Under Article 899 “of the French Code Civil 
a disposition inter vivos or by will whereby 
the usufruct is given to one and the bare 
ownership to another is also. good": Under 
Article 1048 “a father or mother may give 
the whole or part of the property, which the 
law permits to be freely disposed of, to one 
or more of their children for life, subject 
to a proviso that it shall reyert to such child's 
_ or children's child or children, but the pro- 
-perty ‘cannot be tied up further". These 
two Articles are special provisions. Though 


‚ * LP. А. Noi 119 of 1975. 
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a double gift in the sense of a gift in the 
first instance and a gift over to another is 
generally prohibited the question is whether 
a gift to an unborn child is a valid опе. 
Article 1048 is the direct answer. Though 
the parties are Hindus, they did not cease 
to be French’ Citizens. Therefore the 
French Civil Code would apply to. them, and 
if the conclusion is reached, Article 1048 of 
the Code would apply to them as an excep- 
tion to the general doctrine of ban on double 
gifts. If this were so, the plaintiff would 
be the ultimate remainderman, entitled to the 
suit property as donee under the gift. There- 
iore the vesting of the property having thus 
become effective on the date when' the plain- 
tiff was born, and he having become the abso- 
lute owner of the property by reason of the 
gift, it follows that the donor did not have 
any тоге right over the property for him to 
execute a will. ` avi [Para. 4.] 


Under Article 1048 of the'Code there is 
an exception in the matter of the creation 
of double gifts, and as it is operative in the 
insfant case, the judgment having been ren- 
dered at a time when the plaintiff was not 
born it would not be binding on him nor 
would it be effective so as to divest the vested 
interest in the plaintiff on.the date when he 
was ‘born. Even otherwise, as under Arti- 
cle 1048 a gift over to a grandson is valid, 
and as it does not affect, the rule of perpe- 
tuity either as hinted in Article 1048 what- 
ever effect and consequences the earlier judg- 
ment might have on the gift, it will not in 
any way devitalise or affect thé completed 
gift in favour of the son, the plaintiff herein, 
for the reason that, on the date when the 
plaintiff was born, he secured an indefeasible 
right in the suit property by virtue of the 
double gift made pursuant to Article 1048. 

| [Para. 5.] 


Cases referred to:— 


Tagores case, (1872) I. A. ‘(Supp.) 47 
(P.C.); Raman Nadar v. S. Rasalamma, 
(1970) 2 S.C.J. 738: (1970) 2 S.C. R. 471: 
A.I.R. 1970 S.C. 1759. . 


Appeal under clause 15 of the Letters Patent 
against the judgment of Mabarajan, J., dated 
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10th December, 1974: in: Special 
No. 279 of 1969 (Civil): -< 


V. Narayanaswamy, for Appellants. ` 


Appeal 


А. Balapazanoor, R. Gopalakrishnan and 
R. Thyagarajan, for Respondent. : 
‘The Judgment of the Court was delivered 
by : c 
Ramaprasada Rao, CJ.—This Letters Patent 
Appeal is directed against the judgment of 
Maharajan, J., in Special Appeal No. 279 
of 1969 (Civil) agreeing with the Court of 
First Instance, Karikal, and dismissing the 
appeal before him. The appellants before 
him were, the defendants in the action. One 
Arunachala had six sons, one of whom was 
Subràmania, who: died and. who was not a 
party to this action. His Son, is the’ plain- 
tiff in the action.  Defendants 1 to 3 are 
the sons of the fourth defendant, and defen- 
dants 4 to 8 are the sons of Arunachala. By 
a gift deed, dated 27th April, .1936, Aruna- 
chala ‘bequeathed the usufruct/over the suit 
property fo Subramania and gave the remain- 
der to апу `ѕоп born to Subraniania thereafter 
to be enjoyed’ by him absolute. It. appears 
that Subramania was adopted to a different 
family. For reasons not very clear, Aruna- 
chala filed a suit and sought for the cancella- 
tion of the-gift deed.as above and impleaded 
therein Subramania as a party defendant. 
Subramania rémained ex parte, and- Aruna- 
chala theréfore got a decree on 5th Augtist, 
1939 in,his favour whereunder the gift deed, 
according to the defendants, was cancelled in 
every perspective “which had’ a bearing on it. 
After the judgment so rendered as above, the 
plaintiff ‘was born to Subramania on 29th 
October, 1941. ` The defendants’ case is that 
Arunachala, in and: by a will -dated 30th 
December, 1960; bequeathed the suit properties 
to them, apparently gaining his privilege to 
execute such a will by reason of the concel- 
lation of the gift deed under the judgment 
and decree, dated 5th August, 1939. Aruna- 
chala died on 6th February; 1961, and a writ 
of summons was taken by the plaintiff in or 
about 1964 seeking for a declaration that, as 
remainderman under the gift deed of 27th 
April, 1936 he was entitled to the suit 
property, and that the will of Arunachala 
‘executed on 30th December, .1960, which 
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would effectively defeat his rights secured by 
him under the gift deed, was void’ and 
unenforceable. The Court of first instance 
found, in the light of the law adopted by 
residing in Pondicherry, that 
the cancellation of the gift deed by the judg- 
ment, dated 5th August, 1939. or the. will of 
Arunachala dated 30th December, 1960 could. 
not divest the vested interest secured by the 
plaintiff under the gift deed as above. 
Maharajan, J., agreed with the Court of 
first instance, and hence this Letters. Patent 
Appeal. Я 


2. Learned counsel for the ,appellants- 
defendants, would say that Arunachala did 
have the power to cancel the gift in toto so 
as to divest the interest of the plaintiff which: 
he is now projecting under the same, and 
that, Arunachala being fortified by the judg- 
ment and decree, dated 5th August, 1939, the 
will, dated 30th December, 1960 becomes 
operative and that in this respect the judg- 
ment of Maharajan,-J., ought to be inter- : 
fered with. He would: refer to certain 
privileges of the citizens of Pondicherry, 
who adopted as their personal law, the law 
of the Hindus which was obtaining in the rest 
of this country, and would say that'a gift to 
an unborn son would be ineffective and that ' 
therefore the gift by Arunachala to 
plaintiff, who was not born on the date when 
the giff was made by him as also on the date 
when he secured the judgment on 5th August, 
1939, would not vest in him any -enforceable 
right to enable him to file the. present action. 
Contending, contra. learned counsel for the. 
respondent-plaintiff. would refer to some 
provisions of. the French Civil ‘Code, -touch-' 
ing upon the subject-matter under discussion 
and would contend that the gift deed contem- 
plates a double gift. which is permissible- under 
the French law adopted by the Hindus-and 
that such a double gift could only be revok- 
ed in the case of ingratitude of the donee, 
that, as the plaintiff was not born on the date 
when the judgment was sécured on 5th 
August, 1939, the second gift to the “plaintiff 
as, the son Subramania under the gift dated 


27th October, 1936 -should be deemed to ' 


have remained untouched and that therefore 

the plaintiffs prayer for a. declaration.. that 

the will of Arunachala dated 30th December, 
| . 


the . 


Ed 


ці 


1960 is void, is a valid request made by him 
in the circumstances of the case. 


3. It'may not be necessary for us to consider 
the impact of the well-known Tagore's case’, 
in the light of the observations of the Supreme 
Court in Raman Nadar v. S. Rasalamma’, 
referred to by counsel for the 
It is no doubt true that, though the Supreme 
Court held that there is no authority in Hindu 
Law to justify the doctrine that a Hindu 
cannot make a gift or bequest for the benefit 
of an unborn person, yet they were not 
inclined to disturb the decision of the Judicial 
Committee in Tagore caset, which had stood 
the test of time. We are not pursuing. this 
line of thought, though learned counsel for 
the appellants was.inclined to take us through 
the judgment of the Supreme Court as above, 
for the reason that,we are here concerned 
with the Hindus in Pondicherry who adopted 
the Hindu Law  as-was practised in that 
territory. It is common ground that the 
French Courts functioning in Pondicherry 
used to refer , difficult questions of , Hindu 
Law to experts from time to time, so.that 
the community in Pondicherry, particularly 
Hindus, may be benefited by such expert 
opinion... But this discussion need not detain 


us any .longer, because the law which is | 


3 


applicablé to both the plaintiff and the defen- 
dants in the instant case is the French Civil 
Code, which contains various articles to treat 
their subjects, one of. which is the poser 
before us. : | 


4: The main: point to be considered there- 
fore is the nature of the gift made by Aruria- 
chala on 27th April, 1936. Under Arti- 
cle 899, “a disposition inter vivos or by will 
whereby the изиїгисї is given to one and 
the bare ownership to’ another is also good". 
Under Article 1048 “a father or mother may 
give the whole or part of the property, which 
the law permits to. bé freely disposed of, to 
one or more of their children for life, subject 
to a proviso that it shall revert to’ such 
child’s or children’s child or children, . but 
the property canhot be tied up further”. 
These two Articles are special provisions. 
Though a double gift, in the sense a gift_in 





1. (1872) I. A. (Ѕирр.)'47 (P.C.). : 
2. (1970) 2 5.0.7. 738 : (1970) 2 5.0... 471 : 
A.LR. 1970 8.0. 1759. 
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-parties are Hindus, they did not cease to be 


^ October, 1941. 
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the first instance and a gift over to another,, 
is generally prohibited, the question is whe-| 
ther a gift to an unborn child, like the sonf 
of Subramania, is a unborn child, like the son 
is the direct answer. Learned counsel for; 
the appellants fairly concedes that, if Arti-, 
cle 1048 were to be applied to the facts of! 
this case, then the will made by Arunachala 
would become inoperative. Though Ње 


French citizens. Therefore the French Civil 
Code would apply to them, and, if we come}, 
to this conclusion, Article 1048 of the Code 
would apply to them as an exception to the 
general doctrine of ban on double gifts. If 
this were so, Subramania’s son, namely, the’ 
plainti£ would be the ultimate remainderman, | 
who is entitled to the suit property as donee’ 
under the gift deed of Arunachala, as the 
absolute owner thereof. The vesting of the 
property thus having become effective on 
the date when the plaintiff was born, naniely, 
29th October, 1941, and he having become 
the absolute owner of the suit properties by 
virtue of the earlier gift of Arunachala dated 
27th April, 1936, it follows that Arunachala 
did not have any more right over the property 
ду him to execute а will on 30th December, 
60. 








5. So far as the judgment obtained by, 
Arunachala on 5th August, 1939 is concern- 
ed, the attempt made. by Arunachala to cancel 
the gift was on the hypothesis that Subra-| 
mania did not pay back the gratitude to him. 
No doubt, Subramania remained ex parte," 
when Arunachala obtained the judgment on 
5th August, 1939. But, as in our view under 
Article 1048 there is ап exception in the 
matter of the creation of double gifts, and as 
it is operative in the instant case, the judg- 
ment having been rendered at a time when 
the plaintiff was not born it would not be 
binding on him, nor would it be effective s> . 
as to divest the vested interest in the plain- ` 
tiff on the date when he was born on 29th 
It is not disputed by learn-, 
ed counsel for the appellants in this case that: 
the donor can secure a judgment and decree; 
so as to cancel a gift, only in a case where: 
the donee is guilty of ingratitude. But, as: 
the plaintiff was not even born on the date: 
when the judgment was obtained, it is in-Ẹ 
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‘conceivable to think of. any act of ingratitude 
iby an.unborn.. person. Even.otherwise as 
under: Article, 1048: a. gift over to a grandson 
‘fis valid, and. as it does not affect the rule of 
perpetuity either, as hinted in Article 1048, 
4W€ are of the view that, whatever effect and 
consequences judgment of 5th August, 1939 
might have on the giff in favour of Subra- 
[mania, it would not in any way devitalise or 
aifect the completed gift in favour of the 
son, namely, the plaintiff herein, for the 


reason that, on the date when. the plaintiff . 


was born, he secured an indefeasible right 
in the suit property by virtue.of the double 
jgift madé pursuant to Article 1048. 
“¢£ 


6. For the reasons stated above, we -agree 
with the conclusion of Maharajan, J. The 
Letters Patent Appeal fails and is accordingly 


dismissed. There will be no, order as to 
costs. | 
R.S. — — — Appeal dismissed. 
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IN THE HIGH COURT ОЕ 
TURE AT. MADRAS. 


PRESENT :—P. R. Gokulakrishnan and A. 
Varadarajan, JJ. | 


А. К. A. CT. V. CT. Meenakshisunda- ` 


JUDICA-- 


ram Chettiar Petitioner* 
v. j . 

A. K. A. CT. V. CT. ‘Venkatachalam 
Chettiar Respondent. 


(A) Tamil Nadu Court-fees and Suits Valua- 
tion Асі (XIV of 1955), section 35 (1)— 
Suit for rendition of accounts of all transac- 
tions made by the defendant as plaintiff's 
agent—Suit valued at Rs. 12,000 tentatively 
for court-fee and jurisdiction—Objection by 
defendant regarding valuation of the suit and 
payment of court-fee—Swit dismissed by the 
trial Court, the valuation however of the suit 
and the court-fee paid being held correct and . 
proper—Appeal by plaintif — Petition to 
amend plaint on the question of valuation — 
Petition for amendment filed under section 151, 
Civil Procedure Code—Amendment whether 
can be allowed. . 


(B) Civil Procedure Code (V of 1908), 
Order 6, rule 17 and section 151—Petition for 
Amendment of plaint by resorting to sec- ` 
tion 151, not maintainable. 


The petitioner-plaintiff in the present сазе 
is, no doubt, not seeking. by the amendment 
to put forward a new or inconsistent cause 
of action and there is no case of depriving 
the respondent-defendant by the amendment 
of any right which might have accrued to : 
him under the law of limitation. But the 
petitioner has to satisfy the requirements of 
Order 6, rule 17 of the Code of Civil Proce- 
dure, before he could be allowed to make the 
amendment in the plaint. In the affidavit 
filed in support of the’ petition for 
amendment, the petitioner, after referring 
to what had happened in the trial Court 
regarding the question of court-fee paid on 
the plaint and what was submitted before: оп 
the question of the: sufficiency: of court-fee 


* C.M.E:No. 11929 of 1978 in App. No. 408 of 1972: 
- 7.77 22nd ‘December, 1978. 


iij 


paid during the hearing of the appeal and 
after setting out the amendments prayed for, 
has stated that the proposed amendments do 
not in any manner change the complexion of 
the suit or the cause of action, that the 
respondent will not in any way be prejudiced 
by the amendments being allowed, that the 
amendments would not cause any prejudice 
to the revenue as the petitioner will be bound 
to pay the court-fee in the trial Court on 
the amount that may ultimately be ascertained 
as due to him from the respondent and that 
the petitioner may, therefore, be permitted 
to amend the plaint as prayed for. The 
petitioner has not given any explanation for 
making the statements in the plaint which are 
now sought to be omitted, or how the amend- 
ments are necessary for the purpose of 
determining the real questions in controversy 
between the parties. The petitioner will 
not be entitled to have the plaint amended Фу 
merely alleging that the amendment will not 
cause any prejudice to the respondent or the 
revenue. It is clear that the amendment 
has been prayed for only to make it appear 
that the court-fee already paid on the relief 
claimed is sufficient without at the same time 
giving up any portion of the relief claimed 
in the plaint. In these circumstances, it is 
not open for the petitioner to have the amend- 
ments made in the plaint. [Paras. 17, 18.] 
Cases referred to:— ' 

Manohar Lal Chopra v. Rai Bahadur Rao 
Raja Seth Hiralal, (1962) 1 S.C.R. (Supp.) 
450: A.I.R. 1962 S.C. 527; Arjun Singh 
v. Mohindra Kumar, (1964) 5 S.C.R. 946: 
A.I.R. 1964 S.C. 993; Ramkarandas Radha- 
vallabh v. Bhagwandas Dwarakadas, (1965) 
2 S.C.R. 186: A.I.R. 1965 S. C. 1144; 
Venkatanandam, In re, 64 M.L.J. 122: 141 
I. C. 602: 37 L. W. 106: 56 Mad. 705: 
A.I.R. 1933 Mad. 330; Faizullah Khan v. 
Mauladad Khan, 57 M.L.J. 281: 117 I.C. 
493: 30 L.W. 104: А.Т.К. 1929 P.C. 147; 
Ganesh Prasad v. Narendra Nath, А.Т.К. 
1953 S.C. 431; Sathappa Chettiar v. Rama- 
nathan Chettiar, (1955) 2 M.L.J. 408: 68 
L.W. 659: I.L.R. (1956) Mad. 341: АТ.К. 
1955 Mad. 682; Ramayya v. Ramaswami, 
(1922) 24 M.L.J. 233: 18 Т.С. 363; Aruna- 
chalam Chetty v. Rangaswamài Pillai, 28 
M.LJ. 118: LL.R. 38 922: 28 I.C. 79; 
. Narayana v. Periappan, LL.R. (1938) Mad. 
` 1031: (1938) 2 M.L.J. 557: 48 L.W. 454: 178 
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I.C. 159: А.Т.К. 1938 Mad. 887; Ganesh 
Trading Company v. Moji Ram, (1978) 2 
S.C.J. 98: (1978) 2 S.C.R. 614: (1978) 
2 S.C.C. 91: A. I. К. 1978.S.C. 484; 
Sathappa Chettiar v. Ramanathan Chettiar, 
1958 S.C.J. 407: (1958) 1 An. W. R. 
(S.C.) 148: (1958) 1 M.L.J. (S.C.) 148: 
1958 S.C.R. 1021: A.I.R. 1958 S.C. 245. 
Petition presented to order an amendment 
of the Plaint in O.S. No. 83 of 1969 on 


the file of the Court of the Subordinate 
Judge, Devakottai as follows :— 
(а) In paragraph 8 of the Plaint the last 


three words namely "and nothing more" may 
be omitted ; 


(5) In paragraph 9, the following words at 
the end of the para “and pay the plaintiff 
the amounts that are still with him less the 
amount already paid" may be mentioned; 


(c) In paragraph 12, the words occurring 
after the second sentence in the para "much 
more will be due" may be omitted; 


R. Kesava Ayengar, for D. Peter Francis 
and B. G. Umakanthan, for Petitioner. 


M. R. Narayanaswami and К. Subra- 
manian, for Respondent. 


The Order of the Court was delivered by 


Varadarajan, J.—This petition under Order 6, 
rule 17 read with section 151 of the Code of 
Civil Procedure is by the Appellant for 
amendment of the plaint by omitting the 
words (1) “and nothing more” occurring in 
paragraph 8; (2) “and pay the plaintiff the 
amounts that are still with him" less the 
amounts already paid" occurring in para- 
graph 9; and (3) "much more will be due" 
occurring in paragraph 12 of the plaint. 


2. The petitioner’s suit before the Sub- 
Court, Devakkottai was for directing the 
respondent-defendant to render account of 
all the transactions made by the defendant 
as the plaintifffs agent from 22nd January, 
1965 and also for all the amounts received 
by the defendant on the plaintiff's - behalf 
as his agent including the amount received 
from one Alagappa and to pay the petitioner 
whatever may be found to be due to him. 
According to the plaint the plaintiff, the defen- 
dant and their two brothers Alagappa and 
Annamalai were partners of A. K. A. CT. 
V. Firm carrying on business at Kula 


106. ns Y ec. 


Lumpus each of them having one-fourth. 


share. ..Qn .22nd January, 1965 the plaintiff 
executed .a_general .powér of. attorney at 


Karaikudi.in Tamil Nadu. authorising - the. 


defendant to:.transact -all:his business, sell 
his, properties: and receive the sale price and 
other. monies etc. The plaintiff and. the 
defendant have retired from. the. partnership 
on 2/th.;March, 1965 leaving, their other two 
» brothers, Alagappa. and, Annamalai to carry 
on the business, in consideration of Alagappa 


paying the plaintiff and the defendant 6,50,000: 


dollars each equivalent to Rs. 16,12,000 
at Rs. 248 per 100 dollars for taking théir 
shares and all the assets in the.firm. The 
defendant received from Alagappa as the 
plaintiffs agent-a sum of 6;50,000 dollars 
equivalent to Rs. 16,12,000 on or about 13th 
April, 1965 and: remitted to the plaintiff at 
Kottaiyur four sums, namely Rs. 
25th October, 1965, Rs..1,30,50. on 7th 
February, 1966 and Rs. 25,311-65 on 7th 
February, 1966 and Rs. 4,56,340 on lith 
August, 1967 aggregating to Rs. 6,37,401.65 
“and nothing, more". The ` defendant i$ 
bound to render an account of the monies 
received from Alagappa and pay the plain- 
tiff the amounts that are still. with him “less 
the amounts . paid”.. 


3. The ' plaintiff has valued .the suit for 
court-fee “and -jurisdiction tentatively at 
Rs. 12,000' under section 35 (1) of the 
Court-fees Act XIV of 1955 and paid a 
court-fee of Rs.. 900.50, and added in para- 
graph 12 of the plaint that'much “more will 


be due" and that if on taking accounts more. 


is found due by the defendant, he will pay 
the court-fee оп: ће excess found due to 
him. 7 

4. ‘The defendant; has contended, inter alia, 
in‘ his written statement that the suit is not 
properly valued and- proper. court- fee has 
not been.paid. 


5. The learned: Subordinate Judi Bana 


the. suit. with: costs on 13th December, . 1971: 
is nof entitled to - 


holding that the plaintiff 
the relief of accounting prayed for. On 
issue’. 6 relating to valuation. and court-fee, 
he ‘had given а. finding on’ 21st January, 1971 
that the valuation 
propér. In that finding he has observed :— 
“We cannot expect the plaintiff to know 
what amount the defendant received оп 
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-his behalf even though it-is-admitted Ьу- 
-the parties that the share ‘of the. plaintiff’s~ 
assets in the firm was valued at Rs. 6;50,000- 
dollars and taken over by -his elder brother“ 
-Alagappa Chettiar. In these circumstances: 
‘the plaintiff has filed the suit as‘-one for 
. rendition of accounts and: valued: the same’ 
at. Rs. 12,000. As Һе plaintiff:cannot be 
expected to know the amount received by- 
-the defendant on his behalf, the frame of: 
the suit and its valuation for the- purpose * 
of court-fee and jurisdiction: cannot be said 
to be wrong. ‘So I hold that the plaint has’ 
been praperly valued and proper court-feé : 

has been paid". 


. When argumerits in the appeal were advanced ` 


it was submitted by the learned counsel for ' 
the respondent by way of assisting the Court | 
that though under clause (1) of section 35 
of the Court-fees Act, 1955 in a suit for“ 
accounts fee has to be computed oh the 
amount sued for as estimated in the plaint ' 
and clause (2) of that section lays down that 
where the amount payable to the plaintiff as 
ascertained in the suit is in excess of the 
amount as estimated in the plaint, no decree 
directing payment of that amount as SO ascer- 
fained shall be passed until the "difference 
between the fee actually paid and the fee 
that would have been payable had the suit 
comprised the whole of the amount so 
ascertained is paid, and if the additional fee 
15 not paid within such time as the Court 
may fix the decree shall be limited- to the 
amount ‘to which-the fee paid already extends. ' 
and the’ estimate must be an honest’ estimate 
and'it must approximate to the amount alleged 
to be due, and should not be widely discrepant ` 
with the’ amount-alleged' in the plaint to be 
due. It was further submitted that though. 
no revision has been filed against the finding 
of the learned Subordinate Judge on the 
issue relating to-court-fee, under section 12. 
(4) of the Court-fees Act, 1955, it is lawful. 
for the Court hearing the appeal, either ‘of 
its own’ motion or on the application of'any : 


_of the parties, to consider the correctness of 


any: order passed by the lower Court affect- 
ing the. fee payable on the plaint or in any 
other proceeding in the lower Court and deter- 
mine the proper’ fée payable thereon. . Оп 
facts it was submitted that the' allegation in 
the plaint is that the defendant, as the plain- 
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-tiff’s agent, has received from Alagappa a 
sum of 6,50,000 dollars equivalent . to 
Rs. 16,12,000- and: -has remitted.. to the 
plaintiff -only four sumis aggregating to 
Rs. 6,37,401.65 during the period from 25th 
October, 1965 to 11th August, 1967 and 
nothing more and therefore according to the 
plaint'a sum of Rs. 9 lakhs odd is due to 
the plaintiff, and therefore the estimate in 
the plaint at Rs. 12;000 is not an honest 
estimate and court-fee should be paid on the 
amount approximating to the amount alleged 
to be'due. On the other hand it was contend- 
'ed on behalf of the appellant that the defen- 
dant has no locus standi to question the 
correctness of the trial Court's finding on the 
question. of court-fee and that the court-fee 
paid is in accordance with section 35 (1) of 
the Court-fees Act. Orders were reserved 
by us on the question of court-fee. 


6. ; Subsequently the petition for amendment 
of the plaint has been filed without prejudice 
to the submissions already made on behalf 
of the plaintiff-appellant on the question of 
valuation. In the petitioner's affidavit filed 
in support of the petition, it is alleged that 
the object of the defendant is only to coerce 
the petitioner to terms by resort to technical 
pleas and dilatory tactics, and it is prayed 
that the petitioner may be permitted to amend 
the plaint as stated above. It is further 
stated that the proposed amendment does not 
in any manner change the complexion of 
the. suit or the cause of action, that the res- 
pondent will in no way be prejudiced by the 
amendment being allowed, and that the amend- 
ment will not cause any prejudice even 0 
the revenue in that the petitioner will be 
bound to pay the court-fee in the trial Court 
on the amount which will be ultimately 
ascertained as due to the petitioner from the 
respondent-defendant. D 


7. The.petition is opposed. It-is contend- 
ed in the counter-affidavit of the respondent 
that the petition is thoroughly lacking in. bona 
fides and amounts to abuse of the process of. 
the Court and intended to circumvent the 
provisions of law contained in the Court-fees 
Act, 1965 under the apprehension that this 
Court is likely to hold that the relief has not 
been properly valued. It is further contend- 
ed that even if the amendment prayed' for is 
allowed, it would be clear from the remaining 
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allegations:in the plaint that the value'given 
in paragraph 12-of the plaint 18 not the'cor- 
rect valué and therefore whatever was sub- 
mitted by the  respondent's counsel in the 
course of his submission on the quéstion of 
court-fee and valuation will: still hold - good, 
and that in any case the petition is: belated 
and liable to be dismissed: on that . ‘ground 
also. ` Б СЄ 


8.' In the feply affidavit of the petitioner 
it is denied that the petition is lacking in 
bona fides and it is contended that the res- 
pondent's objection to the valuation is belated 
and lacking in bona fides. It is denied that 
there is any delay in coming forward ‘with 
the petition for améndment of the plaint and 
it is contended that the petition has ` been 
filed at the earliest point of time and that 
the respondent having understood that he 
has no case on merits, is adopting’ dilatory 
tactics and raising technical pleas to postpone 
the decision in the appeal. - | 6 
9. This pétition has been filed under Order 6, 
rule 17 read with section 151 of the Code of 
Civil Procedure. It is contended on behalf 
of the respondent that when Order 6, relates 
to pleadings generally and rule 17 of that 
order to amendment of pleadings, it is not 
open to the petitioner to apply for amend- 
ment of the plaint by resorting to section 151 
of the Code of Civil Procedure which 
reads :— f | 


“Nothing in this Code shall be deemed to 
limit or otherwise affect the inherent power 
of the Court to make such orders as' may 

` be necessary for the ends of justice ог 
to prevent abuse of the process of the 
Court". ie | 


Order 6, rule 17 reads:— 


“The Court may at any stage of the pro- 
ceedings allow either ‘party to alter ог 
: amend his pleadings in stich manner -and 
on such terms as may be necessaty for the 
purpose of determining the real question 
on controversy between ‘the parties’. 


10. In support of the contention that sec- 
tion 151 also can be resorted to, reliance has 
been placed by the learned counsel for the peti- 
tioner on the decision of the Supreme Court 
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in Manohar Lal Chopra v. Rai Bahadur Rao 
Каја Seth Hiralal. In that case, the respon- 
dent before the Supreme Court, ' applied 
under section 151, Code of Civil Procedure, to 
the Court at Indore for restraining the 
appellant from continuing the proceedings in 
the suit filed by him in the Court at Asansol. 
‚Не alleged that the appellant filed the suit 
at Asansol in order to put him to trouble, 
heavy expenses and loss of time and that 
he was taking steps for the continuance of 
the suit filed in the Court af Asansol. The 
submission was that the Court cannot exer- 
cise its inherent powers when there were 
specific provisions in the Code of Civil Proce- 
dure for the issue of interim injunction in 
section 94 and Order 39; There was diffe- 
rence of opinion between the High Courts 
on the point. -One view was that a Court 
cannot issue an order of temporary injunc; 
tion if the circumstances do not fall within 
the provisions of Order 39 of the Code of 
Civil Procedure. The other view was that 
a Court can issue a temporary injunction 
under circumstances which are not covered 
by Order 39-of the Code of Civil Procedure, 
if the Court is of opinion that the interests 
of justice require the issue of the same. The 
Supreme: Court held, Shah, J., as he then 
was dissenting, that section 151 “itself says 
that nothing in the Code shall be deemed to 
limit or otherwise affect the inherent powers 
of the Court to make orders necessary for 
the ends of justice. In the face of such a 
clear statement, it is not possible to hold that 
the provisions of ‘the Code control the inhe- 
rent powers by limiting it or otherwise affect- 
ing it. The inherent power has not been 
conferred ‘upon the Court. 
inherent the Court by virtue of its duty to do 
justice between the parties before it". 
Earlier, in the same judgment, the Court has 
observed :— | Ed 


"No party-has a - right to insist on the 
Court's exercising' its jurisdiction and the 
Court exercises its inherent jurisdiction 
only when :it considers it absolutely neces- 
sary for the ends of justice to do so.....: 
the inherent powers are nof in any. way 
Tm——————M—————— 
$i (1962) 1 S.Q.R. (Supp.) 450; A.LR. 1969 S.C 
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controlled by the provisions of the Code 
as has been specifically stated in sec- 
tion 151 itself. But these powers are not . 
to be exercised, when their exercise may 
be in conflict with what was expressly 
provided in the Code or against the inten- 
tions of the Legislature. The restriction 
for practical purposes on the exercise of 
these powers is not because these powers 
are controlled by the provisions of the 
Code, but because it should be presumed 
that the procedure specially provided by the 
Legislature for orders in certain circum- . 
stances is dictated by the interests of 
justice". 


Shah, J., in his dissenting judgment observ- 


еа:— 


“The powers of Courts other than char- 
tered High Courts in the exercise of their 
ordinary original civil jurisdiction to issue 
temporary injunctions are defined by the 
terms of section 94 (1) (c) and Order 39, 
Code of Civil Procedure. A temporary 
injunction may issue if it so prescribed by 
Rules in the Code. The provisions relat- 

. ing to the issue of temporary injunctions 

. are to be found in Order 39, rules 1 and 
2; a temporary injunction may be issued 
only in those cases which come strictly 
within those Rules, and normally the civil 
Courts have no power to issue injunctions 
by transgressing the limits prescribed 
‚ by the rules........ the power of the civil 
Courts other than Chartered High Courts 
must be found within section 94 and 
Order 39, rules 1 and 2 of the Civil Proce- 
dure Code”. 


11. On the other hand, reliance was placed 
on behalf of the respondent in support of 
the contention that amendment of pleadings 
cannot be made under section 151, if the case 
does not fall within the special provisions of 
Order 6, rule 17 of the Code of Civil Proce-. 
dure on the subsequent decisions of. the 
Supreme Court. The first of those decisions. 
is Arjun Singh v. Mohindra Kumar and 
others’: There, it has been observed :— - 

пышы эзы сша н 

1. (1964) 5 $,C.R, 946; A.LR. 1964 S,C, 993. 


ч] 


‘It is common ground that the inherent 
power of the Court cannot override the 
express provisions of law. In ther words, 
if there are specific provisions of the Code 
dealing with a particular topic and they 
expressly or by necesary implication exhaust 
the scope of the powers of the Court or 
the jurisdiction that may be exercised in 
relation to a matter, the inherent power 
of the Court cannot be invoked in order 
to cut across the powers conferred by 
the Code. The prohibition contained in 
the Code need not be express but may be 
implied or be implicit from the very nature 
of the provisions that if makes for cover- 
ing the contingencies to which it relates.... 
if this provision has been made for every 
contingency, it stands to reason that there 
is no scope for the invocation of the inhe- 
rent powers of the Court to make an order 
necessary for the ends of justice". ` 


In the second decision Ramkarandas Radha- 
оаПа v. Bhagwandas Dwarkadas*, it has 
been observed:— 


“Tt has been observed by this Court іп 
Manohar Lal v. Seth Hiralal, ‘the inhe- 
rent powers are to be exercised by the 
Court in very exceptional circumstances, 
for which the Code lays down no proce- 
dure’. This is a well recognised princi- 
ple. Rule 4 of Order 37 expressly gives 
power to a Court to set aside а decree 
passed under the provisions of that Order. 
Express provision is thus made for setting 
aside a decree passed under Order 37 and 
hence if a case does not come within the 
provisions of that Rule, there is no scope 
to resort to section 151 for setting aside 
such a decree. We, therefore, agree with 
the High Court that the appellate Bench 
of the Court of Small Causes was in error 
in setting aside the ex parte decree in 
exercise of powers under section 151". 


It would appear from the aforesaid later. 
decisions of the Supreme Court that the dis- 
senting view of Shah, J., as he then was, 
expresed in Manohar Lal v. Seth Hiralal’; 


І. (1965)2 S.C.R. 186: ALR. 1965 S.C. 1144. 
2. (1962) 1 S.C.R. (Supp.) 450: A.LR. 1962 S.C. 


^ 


MEENAKSHISUNDARAM СНЕТТІАВ 0. VENKATACHALAM CHETTIAR (Varadarajan, J.) 


109 


referred to above, has come to be accepted 
by the Supréme Court. Therefore, it is not 
possible to agree with the learned counsel for 
the petitioner that resort can be had to sec- 
tion. 151 of the Code if a case is not covered 
by Order 6, rule 17 of the Code for amend- 
ment of the plaint. We agree with the 
learned counsel for the respondent and hold 
that resort cannot be had to section 151 
where the case is not covered by the speci- 
fic provisions made in Order 6, rule 17 of 
the Code for amendment of the pleadings. 
Rule 17 is in Order 6 dealing with pleadings 
generally. - 


12. Learned counsel for the petitioner 
invited ` our attention to some decisions 
which are more relevant to the question 
of the court-feé payable on the relief 


claimed in the plaint rather than to the ques- 
tion of amendment prayed for in this peti- 
tion. In In re, Venkatanandam?, decided 
by a Division Bench of this Court, presided 
over by Ватеѕат and Mockett, JJ., the 
suit was filed for-dissolution of partnership, 
settlement of accounts and recovery of such 
amounts as may be due to the plaintiffs. 
The plaintiffs valued the suit under section 7 
(iv) (f) of the Court-fees Act, 1870 'at 
Rs. 7,500. A decree was passed directing 
defendants 3 to 5 to pay certain sums of 
money with interest at 6 per cent. per annum 
from 1st April, 1924. In the memorandum 
of appeal filed by defendants 3 to 5 the 
valuation was at Rs. 12,770 and odd and the 
court-fee payable was said to be Rs. 847 
and odd but a court-fee of only Rs. 447 
and odd was actually paid on the ground 
that the appellants did not have enough 
money and the idea was to pav the deficit 
court-fde afterwards. In the affidavit filed 
on behalf of the appellants, it was stated 
that the valuation was made at Rs. 12,770 
and odd according to the old practice. The 
oface did not return the memorandum of 
grounds for supplying the deficit court-fee. 
Subsequently, the appellants put in a peti- 
tion to revise the valuation in such а way 
that the court-fee paid: would be adequate 
until the hearing of the appeal, namely at 





1. 64 M.L.J. 122: 1411.C. 602: 


37 L.W, 106: 56 
Mad. 705: A.L,R. 1933 Mad. 330,4 E 
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Rs. 5,500. The learned Judges have obsery- 
ed :— 


“If the only valuation which is possible for 
the appeal is Rs. 12,700 then of course, he 
cannot do this. But it is contended on 
the footing of the Privy Council decision 
in Faizullah Khan v. Mouladad Khan}, that 
even in an appeal relating to the accounts 
of a partnership a tentative valuation can 
be given by the appellant under section 7 
(iv) (f), Court-fees Act. In that case, 
the plaintiff filed a suit on & valuation of 
Rs. 3,000, but the first Court gave a decree 
against him for Rs. 19,991. The plain- 
tiff filed an appeal in which he paid court- 
fees on the said sum of Rs. 19,991. But 
in the memorandum of appeal, he prayed 
that the decree against him should not only 
be vacated but that he should also get a 
decree for Rs. 3,000. The Privy Council 
held that the amount actually paid is good 
enough for covering both the reliefs. In 
the Judgment, Lord Shaw said: 


“Their Lordships find no reason for treat- 
ing that payment either as upon an under 
value or a split value. Their Lordships 
think, with respect to the Judicial Commis- 
sioner, that it was a mistake to treat the 
payment of Rs. 975 as a fee made only 
on the amount of the decree passed against 
the appellants. That amount, as already 
Stated, may not be only in full but largely 
in excess of the true sum of relief at which 
& sound valuation could in the present 
circumetances be said to reach and it covered 
the appeal as a whole, including that sum 
on the one hand and a much smaller figure 
of Rs. 3,000 on the other". 


The view apparently, taken by their Lord- 
ships is that the appellant can pay court-fee 
on a notional valuation as in the first 
Court. Even if some of the sums in res- 
pect of which he was appealing are definite 
amounts, ‘the actual court-fee he pays 
should be supposed to cover any actual 
sums decreed'and any uncertain sums in 
respect of which relief is sought,.......... 
According to the view of the Privy Council 











1. 57 ML. 281: 


] 117 LC, 493: 30 L.w. 
ALR. 1929 P.C. 147,. 
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the appellant whether plaintiff -or defen- 
dant, can give some valuation and one 
cannot complain that the amount in the 
memorandum is not the proper amount, 
the reason being that in suits for accounts 
it is impossible to say at the outset what 
exact amount the plaintiff will recover, and 
they apply this principle to appeals also”. 


It was argued on behalf of the petitioner by 
the learned counsel that this decision would 
show that the petitioner can give any valua- 
tion in the plaint and one cannot complain 
that the amount is not a proper amount. A 
Similar argument advanced оп the question 
of the sufficiency of the court-fee paid, would 
be considered separately in the order ' to 
be made on the question of court-fee, 


13. The next decision relied upon by the 
learned counsel for the petitioner is of the 
Supreme Court in Ganesh Prasad у. Narendra 
Nath'. In that case, it was argued that after 
the Subordinate Judge passed the decree in 
favour of the appellants, the respondent filed 
the appeal before the High Court without 
the necessary court-fees stamp. On the 
appellants’ objection, the matter was discus- 
sed before the Registrar who held that ad 
valorem court-fee must be paid on the appeal. 
The prayer in the memorandum of appeal 
as it stood then was: “The appeal be allow- 
ed and the plaintiffs! suit be dismissed with 
costs throughout". In view of that order of 
the Registrar, the respondents prayed for 
amendment of their prayer by adding the 
following words “except delivery of posses- 
sion of schedules K, Kha, Ga, except lot 
No. 7 of the properties mentioned in the 
plaint. The Division Bench of the High 
Court permitted the amendment at the appel- 
lants’ risk. The matter came thereafter 
again before the Registrar who while doubt- 
ing the prudence of the respondents in mak- 
ing the amendment, held that as the appeal 
memo. stood, court-fee was properly paid 
on the footing that the decree under appeal 
was only a declaratory decree. When the 
appeal came up for hearing, the question of 
maintainability was argued as a preliminary 
objection and the High Court upheld the 





L ALR. 1953 S.C. 43]. 


objection, but allowed the respondents 
(appellants before the High Court) to delete 
һе’ amendment made and’ gave them ‘time 
to pay the requisite court-fee. The argu- 
ment advanced. before the Supreme Court 
that the order of the High Court was wrong 
particularly because it ‘took away’ the valua- 
ble right of the appellants to plead the bar 
of limitation if the appeal was treated as 
filed on the day the requisite court-fee was 
paid in the High Court, was ‘repelled by the 
learned Judges. The Supreme Court has 
observed :—- 


“The contention therefore that by allow- 
ing the amendment, the High Court took 
away the present appellants’ valuable right 
to plead the bar of limitation cannot be 
accepted. It was a matter of discretion 
for the High Court and the materials put 
before us indicate no reason to hold that 
the discretion was exercised so as to violate 
any recognised principles of.law or that 
by granting leave to amend any gross 
injüstice has been done. As pointed out 
by the High Court, the payment of court- 
fees is a matter primarily between the 
Government and thé present respondents 
and that was the whole fight in respect of 
this contention". . i 


On the basis of this decision, it was contend- 
ed on belialf of the ‘petitioner-plaintiff that 
the question of valuation of the relief and 
the sufficiency of the court-fee paid could not 
be questioned. Such an argument advanced 
on: the question of the sufficiency of the court- 
fee already paid’ would be considered in the 
order to be passed about the court-fee. 


14. The third decision brought to our notice 
by the learned counsel for the petitioner is of 
a Bench of this Court consisting of Raja- 
gopalan and Balakrishna Iyer, JJ., in 
Sathappa Chettiar v. Ramanathan Chetitar". 
In that suit which was for partition and 
accounting the plaintiff valued the suit for 
purposes of jurisdiction at Rs. 15,00.000 and 
. the relief of accounting at Rs. 10,000 and 


paid court-fee under Article 17-B of Sche« 





1. (1955) 2 ML.J. 408: 68 E.W. 659: I.L.R. (1956) 
Mad, 341: A.LR. 1955 Mad, 682. 
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dule II, Court-fees Act, 1870, without sepa- 
rately valuing the ciaim to a half share in 
the properties. The High Court decided. on 
28th April, 1954 that ‘court-fee should be 
paid on the memorandum of appeal, not 
under Aiticle 17-B, Schedule II, but under 
section 7 (iv) (b) and directed the plaintiff 
to value the relief claimed in the memoran- 
dum of appeal on that basis. The plaintiff 
thereupon valued the relief he claimed in the 
properties at Rs. 50,000. When objection 
was taken to the valuation, he filed a petition 
to amend the plaint by substituting the figure 
Rs. 50,000 for the figure Rs. 15,00,000 as 
the valuation for purposes of jurisdiction. 
The: learned Judges were of the opinion that 
the amendment should not be allowed. "They 
observed: NEC 


"In Ramayya v. Ramaswami а Full 
Bench of this Court laid down that the 
Court could not reject the valuation made 
by the plaintiff in a suit under section 7 
(iv) even if such valuation was proved to 
be not bona fide but an arbitrary valuation. 
These principles were reaffirmed by two 
other Full Benches in Arunachalam Chetty 
v. Rangaswami Pillai? and Narayana v. 
Periappan®........ In Narayana у. Periap- 
pan’, the learned Chief Justice laid down: 


"In our opinion the scheme of the Act in 
this respect is to allow a plaintiff to value 
his relief at the figure he chooses, but it 
does not allow him to change’ that valua- 
tion. He is allowed to value for the 
purpose of the litigation and when he has 
done so his valuation governs the forum of 
trial and of appeal. There is no objection 
to an appellant abandoning on appeal a 
portion of the relief claimed in the lower 
Court or saying that he does not claim 
relief beyond the figure corresponding to 
the value of the stamp, but unless he does 
this we are of opinion that he is bound by 
the valuation fixed by himself at the 
commencement of the  litigation........ 
whether he could have in the circumstances 





1. (1922) 24 M.L,J. 233: 18 І.С. 363. 


. 2. 28M.L.J. 118: LL.R. 38 Med. 922: 28 L.C. 79. 


3. (1938) 2 M.L.J. 557: 48 L.W. 454: 178 L.C. 159: 
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of the case furnished an arbitrary valua- 
tion for the purpose of court-fee whoily 
unrelated to the itemised valuation he gave 
for purposes of jurisdiction with reference 
to the real value of the properties, does 
not really arise for consideration........ 
Since as we have already pointed out, the 
valuation for the purpose of court-fee 
payable on the memorandum of appeal in 
such a case as this could not differ from 
the valuation of the plaint for the purpose 
of court-fee, we have to hold that the 
plaintiff should value the relief that fails 
in this case under section 7 (iv) (b) of 
the Court-fees Act at Rs. 15 lakhs". 


In this view, the learned Judges held under 

‚ section 12 (2) of the Court-fees Act, 1870, 
that deficit court-fee computed under sec- 
tion 7 (iv) (b) of the Court-fees Act, on the 
valuation of Hs. 15 lakhs furnished by the 
plaintiff himself should Бе Tee by the 
date specified by them. 


15; But the · Supreme Court das taken a 
different view in the matter, when it came 


up before them in Sathappa Chettiar v. 
Ramanathan Chettiar!. There it has been 
observed :— ' 


“The question which still remains to be 
considered is whether the Division Bench 
was justified in directing the appellant to 
pay court-fees both on the plaint and on 
the memorandum of appeal on the basis of 
the valuation for Rs. 15,00,000. In our 
opinion, the appellant is justified in con- 
tending that this order is erroneous in law. 
Section 7, sub-section (iv) (b) deals with 
suits to enforce the right to share in any 
property on the ground that it is joint 
family property and the amount of fees 
payable on plaints in such suits is 
“according to the amount at which the 
relief sought is valued in the plaint or 
memorandum of appeal”. Section 7 
further provides that in‘ all suits falling 
under section 7 (vi) the plaintiff shall state 
the amount of ` which the value of the 
relief is sought. If the scheme laid down 
for the computation of fees payable in 
suits covered by the several sub-sections 





1. 1958 s.C.J. 407: (1958) 1 An.W.R. (с.с) ма. 
(1958) 1 M.L.J. 148: 1958 S.C.R. 1021: A.LR. (1958) 
S.C, 245, 
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of section 7 is considered, it would be clear 
that, in respect of suits falling under sub- 
section (iv), a departure has been made ' 
and liberty has been given to the plaintiff 
to value his claim for the purposes of 
court-fess : 
ЕРЕ In other words, so 
far as suits falling under section 7, sub- 
section (iv) of the Act are concerned, sec- 
tion 8 of the Suits Valuation Act provides 
that the value as‘ determinable for the 
computation of court-fees and the value 
for the purposes of jurisdiction shall be the 
same. There can be little doubt that the 
effect oz the provisions of section 8 is to 
make the value for the purpose of jurisdic- 
tion dependent upon the valüe as deter- 
minable for computation of court-fees and 
that is natural enough. The computation 
of court-fees in suits falling under sec- 
tion 7 (iv) of the Act depends upon the 
valuation that the plaintiff makes in respect 
of his claim. Once the plaintiff exercises 
his option and values his claim for the 
purpose of court-fees, that determines the 
value for jurisdiction. The value for 
court-fees and the value for jurisdiction 
must no doubt be the same in such cases; 
but it is the value for court-fees stated by 
the plaintiff that is of primary importance. 
It is from this value that the value for 
jurisdiction must be determined. ...:..... 
As we have already indicated section 8 of 
the Suits Valuation Act postulates that the 
plaintiff should first value his claim for the 
purpose of court-fee and it provides for 
the determination of the value for jurisdic- 
tion on the basis of such claim. In our ` 
opinion, therefore, е learned Judges of 
the Madras High Court were in error in 
holding that the valuation for jurisdiction' 
showed in the plaint should be taken to be 
the valuation for the payment of court-fees 
on the plaint as well as the memorandum 
of appeel. In view, of their prior deci- 
sions thet the present case fell under sec- 
tion 7 (w) (b), they should have allowed 
the appellant to amend his valuation for 
the payment of court-fees not only on the 
memorandum of appeal but also on йе. 
plaint”. 


16.. The plaintiff in the aforesaid suit- bad 
not separately valued the claim for -his half 


iij 


share in the property. Subsequently, he 
valued the relief in, respect of the properties 
at Rs. 50,000. The question for considera- 
tion was whether in such circumstances, the 
plaintiff was entitled to have the  plaint 
amended by mentioning the relief claimed to 
& half share of the properties for.the first 
time as Rs. 50,000 and whether in view of 
section 8 of the Suits Valuation Act, that 
value should not be deemed to be the value 
for the purpose of jurisdiction, and the 
plaintiff was bound to treat his original value 
for purposes of jurisdiction at Rs. 15 lakhs 
as the valuation for purposes of court-fee 
also. The facts are not similar in the present 
case. ,What is relevant to be noted for the 
purpose of the present case is, what has been 
laid down by the learned Chief Justice at 
page 1039 in Narayana v. Periappan’, viz , 
“the scheme of the Act in this respect is 
to allow a plaintiff to value his relief at 
the figure he chooses, but it does not allow 
him to change that valuation. He is 
allowed to value for the purpose of the 
litigation and when he has done so < his 
valuation governs the forum of trial and of 
appeal. There is no objection to an appel- 
lant abandoning on appeal a portion of 
the relief claimed jn the lower Court or 
saying that he ‘does not claim relief behind 
the figure corresponding to the value of 
the stamp, but ‘unless he does this we 
are of opinion that he is bound by the 
valuation fixed by himself at the commen- 
cement of the Ийжайоп.”................ 


The petitioner-plaintiff in the present, case 
has valued the relief at a particular amount 
and he does not seek to give up or abandon 
any portion of the relief claimed by him and 


he cannot therefore be allowed to make any. 


amendment in the plaint, the effect where- 
of may be to reduce his liability to pay 
court-fee the relief already claimed in the 
plain without abandoning any part of his 
claim. 5 

17. Learned counsel for the petitioner 
lastly relied upon the following ,observation 
of Beg, CJ. and Desai, J., in Ganesh Trad- 
ing Company v. Moji Кат: 





1. LL.R. (1938) Mad. 1031. 
2. (1978) 2 5.8.7. 98: (1978) 2 S.C.R. 614 : (1978) 
2 S.C.C. 91; A... R. 1978 S.C. 484. - 
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-“Procedural law is intended: to -facilitate 
and not to obstruct-the course of substan- 
tive justice. Provisions relating to plead- 
ings in civil.cases are meant to give to 
- each side intimation of the case of the 
"other so'that it may Бе. met, to enable 
Courts to determine what is really in issue 
between parties, and to prevent deviations 
from the course which litigation on parti- 
cular causes of action must take........ 
It is true that if a plaintiff seeks alter the 
cause of action itself and to introduce 
indirectly, through an amendment of his 
pleadings, an entirely new or inconsistent 
cause of action, amounting virtually to: 
the substitution of a new plaint or a new ` 
cause of action in place of what was origi- 
' nally there, the Court will refuse to permit 
it if it amounts to depriving the party 
against which a suit is pending of any 
right which may have accrued in its favour 


„э 


due to lapse of time...... ; 


The petitioner-plaintiff in the present case is, 
no doubt, not seeking by the amendment to 
put forward a new or inconsistent cause of 
action and there is no case of depriving the 
respondent-defendant by the amendment of 
any right which might have accrued to him 


-under the law of limitation. "But the peti- 


tioner has to satisfy .the requirements of 
Order 6, rule 17 of the Code of Civil Proce- 
dure before he could be allowed to make the 
amendment in the plaint having regard to the 
aforesaid decisions of the Supreme Court in 
Manohar Lal Chopra у. Rat Bahadur Rao 
Raja Seth Hirala and Arjun Singh v. 
Mohindra Kumar and others. 


18. In the affidavit filed in support of the 
petitioner for amendment, the petitioner after 
referring to what has happened in the trial 
Court regarding the question of the sufficiency 
of court-fée paid on the plaint and what was 
submitted before uson the question of the 
court-fee during the hearing of the appeal and 
after setting out amendments prayed for, has 
stated that the proposed amendments do not in 
any manner change complexion of the suit or 
the cause of action, that the respondent will not 








1. (1962) LS.C.R. (Supp.) 450. 
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іп any way be prejudiced by the amendments 
being allowed, that the amendments would 
not cause any prejudice to the revenue as the 
petitioner will be bound to pay the court-fee 
for it in the trial Court on ће amount that 
may ultimately be ascertained as due to him 
from the respondent and that the petitioner 
.pmay, therefore, be permitted to amend the 
plaint as prayed for. The petitioner has 
not given any explanation for making the 
Statements in the plaint which are now sought 
to be omitted, or how the amendments are 
necessary for the purpose of determining the 
real questions.in controversy between the 
parties. The petitioner will not be entitled 
to have the plaint amended merely alleging 
that the amendment will not cause any pre- 
judice to the respondent or the revenue. It 
is clear that the amendment has been- prayed 
for only to make it appear that the court-fee 
already paid on the relief claimed is sufficient 
without at the same time giving up any por- 


tion of the relief claimed in the plaint. In ' 


these circumstances, in view of the afore- 
said observation of the learned Chief Justice 
in Narayana у. Periappan', extracted above, 
it.is not open for the petitioner to have the 
amendments made in the plaint. 


19. The proposed amendments do not real- 
ly help the petitioner, for the plaint, in the 
main, would be the same even after the 
amendments are made. According to para- 
graph 5 of the plaint, the general power af 
attorney given to the respondent on 22nd 
January, 1965 is to transact all the petitioner's 
business, sell the petitioner's properties and 
receive the sale proceeds and other monies 
etc., According to paragraph 6 of the plaint, 
the petitioner retired from the partnership 
leaving his own fourth share in, the partner- 
ship including .all its assets to be taken by 
‘Alagappa in consideration of Alagappa pay- 
‘ing him 6,50,000 dollars ^ equivalent to 
‘Rs. 16,12,000. According to paragraph 7 of 
the plaint, the respondent, as the petitioner’s 
agent, received the said 6,50,000 dollars 
from Alagapa on or about 13th April, 1965. 
According to paragraph 8 of the plaint, the 
respondent remitted to the petitioner only four 
sums aggregating to Rs. 6,37,401-65 there- 
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after between the dates 25th October, 1965 

and lith August, 1967. It would appear 
from what the petitioner has stated in his 
affidavit filed in support of.this amendment 
petition that the power of attorney is now 
sought to be confined or restricted to only 
the said sum of 6,50,000 dollars. This 


is clear from paragraph 3 of the affidavit 
where it is stated thus: 


"The respondent as my agent and on my 
behalf received on or about 13th April, 
1965 from Alagappa ,6,50,000 dollars. It 
is in relation to the said transaction 
of agency that I filed a suit against the 
respondent as my agent to render accounts". 


The petitioner cannot be said to have any 
doubt about the quantum of money due to 
him from the respondent. It is Rs..16,12,000. 
less the four sums aggregating to 
Rs. 6,37,401-65 paid to him by the respon- 
dent. This is clear from the aforesaid 
allegations made in the plaint and affidavit 
filed in support of the petition for amend- 
ment. Therefore we agree with the learned , 
counsel for the respondent that the amend- 
ment does not really help the petitioner and 
is unnecessary. | 


20. The petitioner has contended їп Мз 
reply affidavit that there is no delay in com- 
ing forward with the petition for amendment 
and that it has been filed at the earliest point 
of time. The written statement, where it 
has been contended inter alia that the suit is 
not properly valued and proper court-fee has 
not been paid had been filed in June, 1970, 
The petition for amendment has been filed 
only in November, 1978 after Appellant’s 
arguments were concluded in the appeal. 
There can, therefore, be no doubt that there 
is considerable delay in coming forward with 
the petition though the petition could not be 
dismissed on that ground alone. ` 


21. For the reasons stated above, we are of 

the opinion that the petitioner is not entitled 

to have the amendments prayed for made іп ' 
the plaint and we dismiss the petition with, 

costs.  Advocate's fee Rs. 100. ^ > 


R.S. Petition dismissed. 


Wy. 


IN THE HIGH COURT OF .JUDICA- 
TURE AT MADRAS. | 
Present :—T. Sathiadev, J. | 


The Official Receiver, Salem ` | 
| | Petitioner* 
V. Pu й 
C. В. Samanthagam Ammal and others ' 
Respondents. 


(A) Partition Act (IV of 1893), sections 2, 
3, 6-and 7—Plaintiff having a half share in 
property—Ap plication for sale under the Act 
of the shares of the defendants—Court direct- 
ing plaintiff to deposit a sum of Rs. 20,000— 
Three months time granted for depositing— 
Expiry of period fixed — Application for 
excusing delay in complying with the order of 
the Court—Application by Official Receiver 
alleging that creditors in Insolvency. proceed- 
ings were entitled for the defendants share 
and praying for direction to plaintiff to sell his 
half share on receiving Rs. 20,000 — Court 
‘excusing the delay in depositing the amount 
by the plaintiff — Delay excused and time 
extended—Order not contrary to provisions of 
Civil Procedure Code. 

(B) Civil Procedure Code (V of 1908), 
Order 21, rules 84, 85 and 86—Sale under 
Partition Act, if governed by Order 21, rule 85, 
Civil Procedure Code—Code provisions apply 
only for public sale of property and not to all 
sales under the Partition Act. 
The Partition Act, itself contemplates two 
types of sales. Sections 2, 3 and 4 of the 
Act initially enable the sharers for a price to 
be fixed by the Court, to have an internal sale 
with the co-sharers and по question of public 
participation arises. The other type of sale 
is the one where the property is to be sold 
in public auction, when section 6 of the Act 
will become applicable, and the members of 
the public can bid in the Court-auction sale. 
Even in section 6 of the Act, clause (2) 
itself provides for the Court to stipulate 
about “the non-payment of deposit or as to 
setting off or accounting for the purchase 
money or any part thereof instead of paying 
Жаш ылары ee ынан ШНА сы ЛЕС: 


*O.R.Ps. Nos. 2687 of 1978 and C.R.P. No. 2724 ot 
1978 (tor merely numbered as A.O.O. No, 527 end 526 
of 1976 and converted with C.R.P. as per order of 
Court dated 3rd November, 1978 ənd rule in C.M.P. 
No. 11428 and 11429 of 1978 respectively). 

m ce B" 22nd December, 1978. 
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the ‘same into 'Court'". Hence, even the 
Partition Act, itself has contemplated: stipula- 
tion of certain special terms and conditions, 
when sales are eifected under the Act, and 
therefore it cannot be considered that the 
provisions made under Order 21, rules 84, 85 
and 86, Civil Procedure Code, will alone be 
applicable to all types of sales under the 
Partition Act. Section 7 of the Partition 
Act, also is to the same effect by stating 
that "except as otherwise provided under the 
Act" properties can be sold under the Act 
following the procedure as far as practicable, 
which would mean. that certain, types of sales 
under.the Act will come under a special 
category and they cannot be governed by 
sales that may be effected under the Code of 
‘Civil Procedure. Section 7 (6) of the Act 
empowers the High Court to frame Rules. 
Rule 9 in Chapter 3 also states that the 
Rules prescribed in Chapter 9, Part I, supra 
“as far as the same are applicable” shall be 
followed. Rule 200 ‘found as part of . 
Part I, Chapter IX (VII) states · that’ the 
sales of property be conducted in the manner 
prescribed by the Code for the sale of 
attached property. The provisions made 
under sections 6 and 7 of the Partition Act 
and the Rules framed thereunder by the 
(High Court, all go to show that all types of 
sales effected under the Partition Act, can- 
not be governed by the provisions . of the 
Civil Procedure Code. But the Act itself 
contemplates a different mode of sale of 
shares in properties, and the Court has the 
power to decide about the terms as fo non- 
payment of deposit, or setting off, or account- 
ing for the purchase money or part thereof 
instead of paying the same into Court. In 
this case, the Court itself has granted three 
months time for depositing the amount, being 
fully aware of the provisions made under 
Order 21, rule 85, because that would not be 
applicable to the facts and circumstances of 
the case and the sale held under sections 2 
and 3 of the Partition Act. Order 21, 
rules 84, 85 and 86 of the Code of Civil 
Procedure can be applied only for public 
sale of the property. But-sections 2 and 3, 
cannot be invoked. [Para. 10.] 


Even under section 6 (2) of the Act, the 
Court is enabled to make such provisions 
about deposit, and in this case, the Court has 


“11g 


„chosen to fix.a period of three months and 
hence it has the inherent jurisdiction to 
extend the time granted by it without being 
inhibited by Order 21, rule 85, Civil Proce- 
dure Code. [Para. 10.] 


Held, that the order made by the Court below 
cannot be héld. as one made against the provi- 
ER of Order. 21, rule 85, Civil Procedure 
Code. pas 


Cases referred to:— 


M. M. Shah v. Syed, A.I.R. 1954 S.C. 
349; S'ubbammal у. P. C. Thevar, (1974) 1 
M.L.J. 501: 87 L.W. 263: A.I.R. 1974 
Mad. 278; Déebendranath v. Haridas; 15 
C.W.N. 552; Haricharan v. Fakir Chandre, 
40 C.W.N. 955; Durgamma v. Sri L. Rice 
Factory, (1946) 1 M.L.J. 107: 225 I. C. 
498; A.I.R. 1946 Mad. 299; R. Rama- 
murthi Iyer v. Raja V. Rajeswara Rao, 
(1972) 2 S.C.C. 721. ` 


Petition under section 115 of Act V of 1908, 
praying the High Court to revise the Order of 
the Court of the I Additional Subordinate 
Judge, Salemi dated 19th June, 1976 and made 
in I.A. No. 1495'of 1974 in O.S. No. 652 
of 1971 and I.A. No. 1407 of 1974 in O.S. 
No. 652 of-1971 respectively. : 


O. V. Balaswami, for Petitioner. 


M. Kumaraswami Pillai, for Respondents. 
The Court made the following 


Охрек.—С.К.Р. No. 2687 of 1978 is filed 
against an order made in I. A. No. 1495 of 
1974 which was filed for grant of extension 
of time for depositing the sum of Rs. 20,000 
into Court as ordered in I.A. No. 214 of 
1971 dated 5th March, 1974. - | 


2. C.R.P. No. 2724 of 1978 is filed against 
the order in I. A: No. 1407 of 1974 which 
was filed by the Official Receiver for direct- 
ing the plaintiff in the suit to execute a sale 
of his half share in the suif properties on 
receiving a sum of Rs. 20,000. Apart from 
this, I. A. No. 1494 of 1974 was also filed 
for excusing the delay in filing T. А. No. 1495 
of 19/4. АП these three interlocutory 
applications were heard and disposed of by 
the Court below by a common order dated 
19th June, 1976, | і 
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3." In O.S. No. 652 of 1971, the plaintiff, 
having a half share in the properties, applied 
for sale of the shares of the defendants by 
invoking section 3 of the Partition Act and 
in I.A. No. 214 of 1971 dated 5th March, 
1974, the Court directed him to deposit a 
sum of Rs. 20,000 within a period of 
three months from the date of that order. 
The period expired on 5th June, 1974. By 
that date, he could not deposit the amount 


-as he was undegoing treatment in the'hospi- 


tal at Pondicherry from 10th April, 1974 to 
21st May, 1974, and it is thereafter he came 
to know about the order of the Court and 
deposited the sum of Rs. 20,000 in the 
current account of his Advocate in the. 
Lakshmi Vilas Bank Limited, Salem, and has 
produced the bank receipt to that effect, and 
it showed that the deposit was made on 5th 
October, 1974 (Exhibit А-1 апа  Exhi- 
bit A-2). "Therefore he has come forward 
with an application for extension of time and 
for excusing the delay in complying with the 
orders of Court. In the meanwhile, Official 
Receiver had taken out I.A. No. 1407 of 
1974 stating that the creditors, in insolvency 
proceedings entitled for the other half share, 
are prepared to deposit Rs. 60,000 and there- 
fore a public sale will be advantageous to 
the creditors, and that the plaintiff not deposit- 
ed the amount by 5th June, 1974 cannot ask 
for extension of time. The Court below 
held that a delay of about four months in 
depositing the amount is excusable under 
the facts and circumstances stated by the 
plaintiff, and hence granted time for 
miaking the deposit. Aggrieved by this order, 
these two revision petitions have been filed 
by the Officical Receiver, Salem. 


4. Mr. O. V. Balasami, appearing for the 
petitioners contended that a sale under the 
Partition Act is also governed by the provisions 
contained in Order 21, rule 85, Civil Proce- 
dure Code, and the time prescribed under the 
said Rule being mandatory, the non-deposit 
of the amount within the time provided under 
the said Rule, will result in the sale itself 
being declared as a nullity, and that being 
so, there can be question of the Court below 
granting extension of time. Тһе other 
contention raised by him is that the sale hav- 
ing been already directed under sections 2 
and 3 of the Partition Act, sections 6 and 7 


It]: 


of the Асі. córitemplated > only^à public "sale, 


and therefore when.the value of the property 
had appreciated, the application taken out 
by -the- Official Receiver for a public-auction 
will be in the interests of not only the credi- 
tors but also of the other sharer of the 
property, and hence the Court below ought 
to have directed a public sale of the proper- 
ties. - 


5. Onthe first pitt about the scope of the 
sale to be effected under the Partition Act 
and.about the applicability of Order 21, rule 85, 
Civil Procedure Code, he refers me to the 
` decision of the Supreme Court in M. M. Shah 
v. S'yed', and also to the provisions of the 
Partition Act. Section 2 of.,the Partition 
Act, 1893, deals withthe power of Court to 
order sale instead for division, in partition 
suits. If it is made out to the Court that a 
sale of the property and distribution of the pro- 
ceeds would be more beneficial to all the 
Shareholders, then the Court may, on the 
request of any of the shareholders individual- 
ly or collectively, to the extent of one moiety 
or upwards, direct & sale of the property and 
. thereafter the distribution of the sale 
proceeds. Under this section, the Court 
has the jurisdiction to direct a sale by public 
auction, only on the request of the  share- 
holders. When a request is made under sec- 
tion 2, then section 3 of the Act comes into 
play, which enables a sharer of the property 
to ask for the valuation of the share or 
shares and ask for the sale of the shares at 
& price ascertained by Court which ‘ may give 
all necessary and proper directions in that 
behalf’. Hence, under section 3 of the Act, 
what can be sold, will be only the’ share or 
shares of such of those persons, whose share 
require to be sold, and it is not a sale’ in 
public-auction because the right to purchase 
the shares, is acquired by other sharers ‘of 
the property. Section 4 of the Act will be 
„applicable when dwelling houses are sold and 
‘a third party had purchased the shares of 
any of the shareholders therein and ‘ask for 
partition. In this case, the property involv- 
.ed is a -dwelling house. But section 4 of tlie 
Act will not be applicable, because there was 
no question of any third party having pur- 


1, ALR. 1954 S.C. 349, 
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chased the shares of any of ‘the ‘shareholders. 
Section 6 of the Act refers to a sale being 
directed to be held under section 2 of the 
Act. Clause 2 of section 6 states as follows: 
“On any such sale, amy of the shareholders. 
shall be at liberty to bid at the sale on such 
terms as to non-payment of deposit or as to 
setting off or accounting ‘for the purchase 
money or any part thereof instead of paying 
the same as to the Court may seen reason- 
able”. Section 7 of the Act deals with the 
procedure to be followed in case of sales. 
It'is provided. therein that ‘save as otherwise 
provided under the Act, any property when 
it is directed to be sold under the Act, the 
procedure shall as far as practicable, be 
adopted, and clause (b) states that such sales 
be held according to such procedure as the 
High Court may, fram time to time, by 
Rules prescribe and until such Rules аге 
made, the procedure prescribed in the Code 
of Civil Procedure in respect of sales in execu- 
tion of -decrees be applicable. 


6. Mr. O. V. Balasami, learned counsel 
contends that this is & case where section 2 
of the Partition Act'has been invoked and 
therefore’ under: section 6 of the said Act, 
the sale has to be by public-avction and the 
procedure that is prescribed under section 7 of 
the Actshall be followed. The Madras High 
Court has framed Rules as provided under 
section 7 (b) of the Act and the Rules are 
found in Chapter III of Part II ofthe Civil 
Rules of Practice. Rule 9 therein, provides 
that if, under the Partition Act, 1893, or 
otherwise, the -sale of any property is 
ordered, „ап order for sale shall be made 
and the subsequent proceedings shall be 
conducted in manner prescribed by rules 193 
fo 205 of Chapter IX, Part I, as far as the 
Same are applicable, provided rule 199 shall 
not apply to the said sale and the Court may 
grant leave to any party, to bid for and 
purchase the. property, ог.апу part thereof, 
on such. terms as the Court thinks fit. 
Chapter IX, Part I, deals with general Rules 
about sale of property under orders of Court. 
Rule 193 contemplates that the sale of a 
‘property in public shall be conducted in the 
manner prescribed, thereafter under rules 194 
to 205. Rule 200 deals with the manner in 
which the sale has to be conducted. Tt states 
, that it shall be done in the manner prescrib- 
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ed by the Code for sale of attached: property. 
Hence, he contends that since the High Court 
has framed Rules adopting the procedure to 
be followed under the Civil Procedure Code, 
Order 21, rule, 85 comes into play and the 
Supreme ‘Court held that when the amount 


is not deposited within time as provided 
under rule 85, the sale itself will be a 
nullity. М. M. Shah v. Syed‘. The time 


provided therein is 15 days from the date of 
the sale of the property. i 


7. A rèference is also made to the decision 
reported in Subbammal v. P. C. Thewar?, 
which has followed the decision of the 
Supreme Court. The counsel for the respon- 
dents would contend that this is a case where 
only section 4 of the Partition’ Act, will be 
applicable, because the property involved i isa 
dwelling house, and secondly, what was sold 
was only a share of the defendants and not 
a question of the property itself being sold 
and .when alone the question of public-auc- 
tion will arise under section 6 of Partition 
Act. He refers to the decisions reported 
in Debendranath у. Haridas? and Hari Charan 
v. Fakir Chandre*, to show that when it is a 
sale under section 3 of the Act, it is only 
the shares of the co-sharers which can be 
sold, and there is no question of a 
public sale, because such a sale can take place 
only if section 6 of the Act can be applied. 
To substantiate this contention he refers to 
the decision in Durgamma v. Sri:L. Rice 
Factory. І 


8. The other decision referred to by him 
is R. Ramamurthi Iyer v. Raja V. Rajeswara 
Rao*, for the purpose of showing that the 
purpose underlying section 2 of the Parti- 
tion Act undoubtedly is-to prevent the 
property falling into the hands of the third 
parties, if that can be done in a reasonable 
manner. What is required to, be considered 
when a sale is to be held under sec- 
tion 3-of.the Act is to find. whether the 


1. A.J.R. 1954 S.C. 349. 
9. (1974) 1 M.L.J. 501.: 
1974 Mad. 278. 

3. I5C.W.N, 552, 

4. 40 C.W.N. 955. 

5. (1946) 1 M.LJ. 107 : ALR, 1946 Mad, 299. 
'6. (1972) 2.S.C.C- 721, 


87 І.М. 263: A.LR» 
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property is capable'of division, and; it is not 
necessary for the Court to give a positive 
finding that it is incapable of division by 
metes and bounds. -It should-only appear” 
that it is not so capable of division. 


9. In this case, at present there can be no 
dispute about the order that was made Бу 
the Court in I.A. No. 214 of 1971 dated 
5th March, 1974 enabling the plaintiff to 
purchase the other half share of the ‘property 
by depositing Rs. 20,000. Hence, the con- 
cept of public ‘sale does not arise. , This 
is a case where sections 2 and 3 of the Act . 
have become applicable, and the Court has 
already decided that the half-share belonging 
to the defendants, c&n be purchased by the 
plaintiff. Therefore, unless it be made out 
that the Court had no power to, extend ` the 
time which was granted in I.A. ‘No. 214 of 
1971, plaintiff, by showing sufficient cause 
to the Court, can get the delay excused 
in depositing the amount. 


10. Therefore the'first point taken by 
Mr. O. V Balasami, learned counsel. for 
the petitioners that Order 21, rule 85, Civil 
Procedure Code, will be applicable to the 
order made in I. A. No. 214 of 1971 has to 
be considered. Section 7 of the Partition 
Act, deals with the procedure to be followed — 
in cases of sales. This section itself starts by 
saying that "save as hereinbefore provided, 

the property can be sold under the Act". 

The Act itself contemplates two types of 
sales. Sections 2, 3 and 4 -of : the Act 
initially enables the sharers of the property 
to buy the shares of ‘other sharers for a 
price to be fixed by Court, which would mean 
an internal sale within the co-sharers, and no 
question of public participation arises. ` Тһе 
other type of | sale i$ the one where the 
property is to be sold in public-auction, when 
section 6 of the Act will become applicable, 

and the members of the public can "bid in 
the court-auction sale. “Even in section 6 of 
the Act, clause (2) itself provides- for the 
Couit to stipulate about “thé non-payment of 
deposit or as to setting off or accounting for 
the purchase-money ‘or any part thereof 
instead of paying the same into Court”. 

Hence, even the Partition Act, itself has 
contemplated stipulation of certain special 


' under the Code of Civil Procedure. 


м 


it) 


‘terms: and conditions, when. sales are effected 
‘under the’ Act; and ‘therefore it cannot: be 
contended that only the provisions made 
under Order 21, rules 84, 85 and 86, Civil 


Procedure Code, will alone be applicable to 


all types of sales under the Partition Act. 
Section 7 of Partition Act, also is to the 
same effect by stating that “except as other- 
wise provided under the Act,” properties can 
be sold under the Act following the procedure 
as far as practicable, which would mean that 
certain types of sales under the Act will 
come under a special category and they cannot 
be governed by the sales that may be effected 
Section 7 
(b) of the Act empowers the High -Court to 
frame Rules and the Madras High Court has 
framed Rules which had been already refer- 
red to. Rule 9in Chapter III also states that 
һе Rules prescribed in Chapter IX, Part I 
supra “as far as the same are applicable", 
shall be followed. Rule 200 found as part 
of Part I, Chapter IX (VII) states that the 
sale of property be conducted in the manner 
prescribed by the Code for the sale of the 
attached property. The provisions „made 
under sections 6 and 7 of the Partition Act 
and the Rules framed by the High Court, all 
go to show that all types of sales effected 
under ће Partition Act cannot be governed 
by the provisions of the Code of Civil Proce- 
dure. But the Act itself contemplates . a 
different mode of sale of, shares in properties, 
апа the Court has the power to decide about 
the terms as to non-payment of deposit or 
setting of өг accounting for the purchase 
money or part thereof instead of paying 
the same.into Court. .In this case, the Court 
itself has granted three months time for 
depositing the amount, being fully aware of 
the provisions made under Order 21, rule 85, 
Civil Procedure Code, because that would not 





‘be applicable to the facts and circumstances 


of: ће case and the sale held under sec- 
tions 2 and 3 of the Partition Act. Order 21, 
rules 84, 85 and 86. of the. Code of Civil 
Procedure can be applied only -for public sale 
of property. But when sections 2 and 3 of 
the Partition Act, are invoked even under 
section 6 (2) of the Act, the Court is enabl- 
ed to make such provisions about deposit, 
and in this сазе, the Court has chosen to fix 
a period: of three months, and hence it has 
the inherent jurisdiction to extend the time 
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granted by it "without being inhibited ~ by; 


Order 21, rule 85; Civil Procedure Code. 
Hence, the order made by the’ Court below 
cannot be held as. one made against the 
provisions of Order 21, rule 85, Civil Proce- 
dure Code. ` ^n o е 


11. The Court below had accepted the reasons 
given by the plaintiff about his undergoing 
treatment in hospital and also about the 
deposit made by 5:h October, 1974 and there 
are no materials to show that, what is claim- 
ed by the plaintiff is not true. Hence, these 
revision,petitions are dismissed. No costs. 

R.S. — Petitions dismissed. 
IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. » 


PRESENT :—T. Ramaprasada Rao, CJ. and 
S. Ratnavel Pandian, J. 


The Deputy Commissioner of Commercial 


Taxes, Tiruchirapalli Division, Tiruchira- 
palli Z ы Petitioner* 
a га 


А. Hajee Abdul Shakkoor Ex-partner 
Hajee Abdul Shukoot and Co., Shenbak- 
kam, Vellore. Taluk Respondent. 


Tami Nadu General Sales Tax Act (I of 
1959), section 61 (1) (ii) (e)—Partnership 
firm dissolved wiih effect from 31st March, 
1959—Dealings in hides and skins—Assess- 
ment years 1955-56 and 1956-57—*Whether 
assessment could be made on turnover of part- 
nership firm under the 1939 Sales Tax Act— 
Answered in the negative. 


The assessee firm had been dissolved with 
effect from.31st March, 1959. The question 
was whether in respect of the assessment 
years 1955-56 and'1956-57 assessments could 
be made on the turnover of the partnership 
frm in hides and skins by the authorities 
by invoking the provisions of the Tamil. Nadu 
General Sales Tax Act, 1939. "The Tribu- 
nal held, that the department could not make 
an assessment. On revision, 





* T.C. Nos. 339 and 340 of 1978 (Revision Nos. 116 
aud 117 of 1978). ~ 8th Fanuary, 1979. 
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Held: Applying the principle and ratio of the 
Supreme Court decision in State of Punjab 
v. Jullundur Vegetables Syndicate, (1966) 17 
S.T.C. 326 (S.C.) and having regard to 
the pnovisions contained in section 61 (1) 
(it) (е) of the Tamil Nadu General Sales 
Tax Act of the authorities were not enabled to 
bring to tax under section 19-A the dealings 
of dealers which functioned under the 1939 
Act which did not provide for a power’ to 
assess such dealings in so far as they related 


to the dissolved firm. [Para. 3.] 
Case referred .to:— А 
State of Punjab v. Jullundur Vegetable 


Syndicate, (1966) 17 S.T.C. 326 (S.C.): 
(1966) 1 S.C.J. 665: A.I.R. 1966 S.C. 
1205. . 


Petitions under section 38 of Tamil Nadu 
General Sales Tax Act, 1959 (See rule 30 
of the Tamil Nadu General Sales Tax 
Rules, 1959), praying the 
reyise the Order of the Court of the Tamil 
Nadu Sales Act-Appellate Tribunal (Main 
Bench) Madras dated 17th March, 1977 and 
made in respective T.A. Nos. 807 and 808 
of 1976. (Proceedings in respective Appeal 
Nos. 225 and 224 of 1976, on the file 
of the Appellate Assistant Commissioner 
(CT), Vellore against the proceedings in 
T.N.G.S.T. No. 798 of 1955-56 on the 
file of the Joint Commercial Tax Officer, 
Vellore (North) Vellore). 


The Additional Government Pleader, 
Petitioner. 


The Ordtr of the Court was made by 


for 


Ramaprasada Rao, CJ.—The Deputy Com-, 


missioner of Commercial Taxes, Tiruchira- 
palli, has filed these tax cases questioning the 
order of the Sales Tax Appellate Tribunal, 
Main Bench, dated 7th March, 1977. Inter 
alia the surviving question which was_ the 
main contention before the Tribunal was 
whether an assessment could be made on the 
turnover of a partnership firm which has 
been dissolved, by invoking the provisions of 
the Tamil Nadu General Sales Tax Act of 
1939. The admitted fact is that the respon- 
. dent an assessee firm, was dissolved with 
effect from 31st March, 1959. The course 
of litigation relating to the turnover of dealings 
in hides &nd slins has been a prolonged one 
and .it, therefore, appears that even in the 
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year 1979, we are concerned with the assess- 
ments of 1955-56 and 1956-57. The ques- 
tion which was moted in the main before the 
Tribunal was whether an assessment could 


"be undertaken by the tax authorities notwith- 


Standing the admitted fact that the firm in. 
question has, been dissolved with effect. 
from 31st March, 1959 when the provisions 
of the Tamil Nadu General Sales Tax Act 
of 1939 were in force. No doubt under the 
provisions of the Tamil Nadu General Sales 
Tax Act of 1959 a special section was 
introduced under section 19-A, which enabled . 
the authorities to undertake assessments on 
firms which have been dissolved. But the 
question is whether there was such a taxing 
provision under the 1939 Act. Learned 
counsel questions the order of the Tribunal 
which gave relief on the ground that in the 
absence of a taxing provision in the 1939 
Act, which is the essential basis of - taxa- 
tion, no such undertaking by the taxing 
authorities to assess a dissolved, firm and 
its dealings can be thought of. The 
learned Government Pleader, would, however, 
contend that the absence of such a provision 
would not matter. The, Tribunal would not 
agree with him. Hence these tax cases. 


2. The matter is both intrinsically and 
extrinsically concluded; intrinsically in the 
sense that the residuary clause dealing with 
the repeal of the Tamil Nadu General Sales 
Tax Act, IX of 1939, provides in  sub- 
clause (е) of section 61 (1) (4): 


“The repeal of the said Act by clause (t) 
shall not affect........ 


(е) апу investigation, legal proceeding or 
remedy in respect of any such right, 
privilege, obligation, liability, fine, penalty, 
forfeiture or punishment as aforesaid ; and 
any such investigation, legal proceeding or ' 
remedy may be instituted continued or 
enforced and any, such fine, penalty, 
forfeiture or punishment may be imposed, 
as if this Act has not been passed”. 


3. This is, therefore, a straight, answer to 
the non- -availability of the taxing power with 
the taxing authorities to get intó the net of 
taxation the ‘dealings of a dissolved -firm 
which was functioning when. the 1939 Act 
was in force.’ We said  extrinsically also 
because the order of the Tribunal is unassail- 

4 


` us. 


1I] 


able, for the principle had been laid down by. 
the Supreme Court in State.of Punjab v. 
Jullundur Vegetables Swyndicate!,. where the 
‘Court said that unless there is а -.statutory. : 
‘provision permitting the assessment of a 
dissolved firm, no, assessment of a firm after 
its dissolution can be made under the quandom 
East Punjab General Sales Tax Act of 1948. 
-A ‘similar question is now the power before ' 
Applying the principle and ratio of the 
Supreme Court in the above case and. having 
egard to the provisions contained in sec- 
ion 61 (1) (4) (e), the authorities are not 
cone to bring to tax the dealings of dealers 
hich functioned under the 1939 ` Act which 
did not provide . for a power to assess such 
айе in so far as acf relate : to the. 
dissoved firm. 


"Ihe tax cases are dismissed: porn wet онт 


S.J. 


+ ot , ey 


—————————— . 
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IN. THE ' HIGH UR OF: Ie 
TURE,AT MADRAS» i 


PRESENT: zu  Ramianujam, 1. 


А. K. Vavallevvai Maricair Dharmam, 
Nagore, represented by A. K. V. Ahamed 
Maricair, sole” and’ managing trustee 


А * Petitioner* 


v. . ЖР TE 
The State of. Тагай Nadu, PANNIS by 
the Collector’ of Thanjavur ` 
ie Respondent. 
Tamil Nadu Landi- Reforms (Fixation of 
Ceiling, on: Lands), Act (LVIII of 1961), sec- 
tion, 2—Muslim trusi—Object of the trust to. 
типа school, where Muslim boys and girls were’ 
given lessons in. Koran, and also, lectures in. 
Islamic, religion т Trust, one of. religious 
nature. ^T nuts raids . & | 


In the 1йзїапї case’ ‘according’ to` the trust 
déed, the-öbjèċt of! the trust (which was `а 
Muslim. trust) “was/to‘rin a madarása' Where 
Muslim girls- and ‘boys: were given lessons i in 


. Koran’ -and also given 1 lectures in Islamic 


réligion. ' "The “question was whether the trust’ 
was, of a Teligious. '"natüre éntitléd ‘to ‘claim: 
exemption’ ‘under section 2: of ‘the’ Tamil Nadu 
Аск“ (LVIII of .1961) ;. The- Authórised: 


: ^. Officer ‘held’ against: ‘the. trust and an’ appeal 
. to the Tribunal also" failed... On revision to' 


the High Court by ‘the’ trustee claiming - that 
the’ ‘trust was’ of. religious. nature; : 


Held: The. madarasa’ was "intended, sto give 
only religious (instructions to Muslim boys 
and girls апі riot general education. If it 
"was 
impartéd, then; it will:bé charitable: - Ви the’ 
entire object: of the trust béing: to-give religi- 
ous- instructions to ‘Muslim .boys- arid - girls, 
that is; tó. spread. religious tenets, the trust: 
was only of a religious nature. 

ens Tt ME [Para. 7.] 
Cases referred to:—; °° 


Makkaram Ali Ерй v. ` Anjumannunnissa. 
Bivi, (1923) I.L.R:' 45 All. 152; Sattar’ 
Ismail v. Hamid" Sait! LL.R. (1945) Mad. 
276: SEEN 2 ML]. 92: A.LR. 1944 Mad. 
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504; Bai Hirabai and Kesarbaj Charitable and 
. Religious Trust v. Commissioner оў Income- 
tax, 68 I. T.R. 821; Muthuchami v. Muthiah 
Chettiar, 1975. T.L. N. J. 21. 


Petition ` "under. section 115,. Civil Dindos 


Code, praying the High. Court to revise the 


the order of the Sub- Court (Land Tribunal) 
Nagapattinam'in C. M.A. No. 3 of 1976. 


V. Srinivasan, for Petitioner. 


Additional- Government, Pleader, for Respon- 


dent. 
The Court made the following 


ORDER. —The Authorised Officer, Nagapatti- 
nam, took proceedings under. section ;9 of 
.the Tamil . Nadu Act LVIII of; 1961 in,:res- 
pect. .of the lands held by a trust ` called 
A. К; Vavallavai Maricair Dharmam, Nagore, 
and declared an extent of 21-88 standard 
acres as surplus.by a draft statement under 
section 10 (1) of.the.Act. Against such a 
declaration, the managing -trustee of. the said 
trust filed an appeal and in that appeal the 
draít statement. issued by the Authorised 
Officer was set aside and the matter was 
remitted to the Authorised Officer. for fresh 
disposal, ^ After remand _ the Authorised 
Officer took up the matter for fresh enquiry. 

Before the Authorised Officer, the managing 
trustee, one Ahamed Maricair, was examined 
as.P.W. 1.:, He deposed that the trust was 
created by. his father A. К. Varalebbai 
Maricair in 1934, that the object of the trust 
was to hold fatihas and conduct public feed- 
ings and’ mouluds (ceremonies) during the 
months of Mohurrum-and Rabiyul Avval of 
the Arabic era. He also filed the trust deed, 
Exhibit P-1 to show that the trust created by 
the document is of religious nature. “He also 
produced:accounts relating to the trust, Exhi- 
bits P-3 to P-11 and P-19 as also Exhibit P- 2, 
a partition deed under which some more 
properties have been set apart for the trust 
erected by Exhibit P-1. The Authorised 
Officer, after considering the recitals in the 
trust deed and the oral evidence of P.W. 1, 


held that the trust in question is not entitled . 


to be declared as a public trust of religious 
nature, that the trust created under Exhi- 
bit P-1 is only of a charitable nature and 
that therefore, the trust is not entitled to 
claim exemption in relation to the lands held 
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by it under.section 2 of the said Act. There 
was an appeal to the Tribunal by the mana- 
ging trustee.. That appeal having failed, the. . 
trustee has come before this Court.. 


2.. Before me itis contended that the objects: 
set out in the trust deed, Exhibit P-1 are of 
religious nature, and therefore, the trust 
should be taken to come within the scope of 
section 2 of the Act. The ‘learned counsel, 
has taken me through the recitals in the trust: 
deed, Exhibit P-1, and also the evidence of 
P.W. 1, the managing trustee, who has 
deposed + as to the purpose for which the 
income „from he trust is spent. According 
to the. learned, counsel, since, the object of. 
the trust was to run a madarasa wherein. 
Muslim girls and boys аге given: religious 
lectures and also lessons in Koran, the trust 
deed should be taken to be of religious 
nature.;!.- ' li 
3. The learned Tribunal proceeds, on the 
basis that the objects ‘for which the trust 
has been created are to conduct  mouluds 
(ceremonies) and fatihas and public feed- 
ings during the month of Mohurrum and 
Rabiyul Avval. According to the Tribunal 
the performance of mouluds, fatihas and 
public feedings are only of charitable nature 
and even if it is held that they are 
being performed by the trustees, no religious: 
significance can be attached to those objects. 


4. Though the order of the Tribunal refers. 
to various charitable objects as being perform- 
ed by the trustees, we have to decide the 
nature of the trust created under Exhibit P-1, 
only with reference to the objects specified ` 
therein and not with reference to the objects. 
actually performed now as deposed by P.W. 1. 
The object specified in Exhibit P-1 is to rum 
a madarasa where Muslim girls and boys are 
given lesscns in Koran and also given lectures 
in Islamic religion. The actual words used 
in Exhibit P-1 are: 


** орат tbi suma шит GUT лт 
sor ouruiviur лота Ven 6905 05т0 5 si 
ATU, {Фр церт тиет ерәртиу 
@тарв®= ОрБетет арт gham = 019 5 
Sb rZ Har апи gaang 
57856 s GQeuigib..... . 


This indicates that religious instructions and 
lessons on Islamic religion, are сана in the 


п] 


madarasa for the benefit of Muslim girls and' 


boys.. The question is whether the running 
of such madarasa will be taken to be a religi- 


ous object or it is mérely a charitable object. 


as contemplated by section.2 of the Act. 


Admittedly, the madarasa has been founded: 


for the benefit of Muslim girls and boys who 
form a ‘section of the . public. Therefore, 
that the institution is of public character, 
cannot:be disputed. The question is whether 
the institution is of a charitable character 
or of a religious nature.Here as already 
stated, Exhibit! Р-1, the»trust deed contem- 
plates the running of a madarasa wherein the 
Muslim boys and girls are given lessons ‘in 
Koran and also lectures. on principles of 
Islamic religion. The trust deed ;does not 


merely direct the giving of general education’ 


to the Muslim boys and girls, but it specifi- 
cally refers to religious instructions to be 
given and also the teaching of Koran to the 
boys and girls. That means, the madarasa 
is intended to give only religious instructions 
to Muslim boys and girls and not general 
education. If-it is merely a general educa- 
tion that is imparted in the madarasa, then 
it will be charitable. But, as the main object 
of the madarasa is to give religious instruc- 


tions to Muslim boys and girls, it can only. 


be treated as pertaining to religion. 


6. It has been held in Makkaram Ali Khan 


v. Anjumanunnissa Bivit, that a wakf created 
for reading of fateha and for charitable 
purposes including the maintenance of the 
founder’s poor relations and dependants was 
valid 
In that case the main purpose of the endow- 
ment was the remembrance of the anniversary 
of the Inam Hussain Saheb and the holding 
of annual majlis on that occasion to celebrate 
it. Since the said celebration involved the 
offering of prayers and reading of Holy 
Koran, the trust was held to be а valid 
public religious endowment. The principle 
laid down in that case was approved by this 
Court in ‘Sattar Imail v. Hamid Sait?. In 





I. (1923) LL.R, 45 All, 152. 
2. LL.R. (1945) Mad. 276: 
A.LR. 1944 Mad. 504. 
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01942) 2 M.L.J. 92: 


123. 


that case, the founder of the wakf merely 
directed Koran to be read over his tomb., 
Reading of Koran either in a public or a. 
private place was regarded as of religious. 


.. and pious object and it was also taken to be 
5. The’ trust created for running such a 
madarasa is a public trust of religious nature: 


a charitable object as reading of the Koran. 
is for the benefit of all Muslims. It was. 
observed in that case that even if the money 
is spent on reading of Koran in private places. 
that will not detract from the religious, pious. 
and charitable character of the object. In 
Bai Наба amd Kesarbai Charitable and 
Religious Trust v. Commissioner of Income- 
taxt, the Bombay High Court has approved. 
the principle laid down by the Madras High: 
Court in’ Sattar Ismail v. Hamid Satt, and 
has held that the reading of holy Koran is. 
not only & religious and pious act, but it. 
would constitute a valid purpose of public. 
religious endowment. These decisions clearly 
lay down that where a trust has been created.- 
for the purpose of running a madarasa for 
teaching Koran and for giving religious 
instructions to Muslim boys and ‘girls, the: 
trust should be taken to be of а religious. 
character 


7. The learnéd counsel for the ЫНЫН 
would however point out that it has been held 
by a Division Bench of this Court ‚їп; 
Muthuchami v. Muthiah Chettiar’, that mere. 
running of a Vedapatasala will not amount 
to a religious purpose and that in view of the 
reasoning in that decision, the trust in this. 
case cannot be held to be of religious nature. 

In that case, an endowment had beer? created: 
for running a patasala teaching Yajur Veda 
in the temple premises. It was claimed that 
the said trust will come under the definition: 
of religious endowment. The Division Bench: 
took the view that teaching of Yajur Veda. 
by itself will not be of a religious object so: 
as to convert the endowment into a religious: 
endowment, that a religious institution is one 
in which worship is done to an idol or some: 
service is done tc an idol or in connection 
with a festival in a temple, and that the 
location of the Veda Patasala in the temple 
premises will make no difference any more 


` 





1. 68 LT.R. 821. 
2. А.Т.К. 1944 Mad. 504. 
2. (1975) T-L.N J. 21. 
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than if an-ordinary school imparting secular 
instruction were situate therein. I do not 
‘see how the principle laid down in that case 
will apply to the facts of the case before 
us. In the above case, the patasala was 
started only for teaching Yajur Veda and the 
Court held that teaching of Yajur Veda by 
itself cannot be said to be a religious object 
jsince the teaching of Yajur Veda is not 
connected with any religious object. In this 
case, however, the object of running a 
imadarasa for which the trust was created is 
ito impart instructions: in Islamic religion and 
to the Muslim boys and 
SU Therefore, the entire object of the 
trust was to give religious instructions to 
{Muslim boys and girls, that is, to spread 
|ireligious tenets, and therefore, the trust is 
only of religious ‘nature. © | > 






. - : ali 

8. "Тһе result of ‘the! above: discussion is 
that the trust which-has been created with the 
object of'running a madarasa wherein religi- 


ous’ instriictions are to'be' imparted to е: 


Muslim boys and girls is a public trust of 
religious nature, and it will therefore, come 
under the exemption provided under sec- 
tion 2. of the Act. 
tion is. therefore allowed. 
order as to costs. © >: a | 
S.J. | ____-—~ Petition allowed. 


· There will be no 
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IN THE HIGH COURT OF JUDICA~ 
TURE AT MADRAS. : ‘ 


Present :—P. Venugopal, J. 


L. K. K. Gafoor Petitioner* 

v. | | 

М. Т. Lakshmana Mudaliar (died) and 
Respondents. 


another 


Tamil Nadu Buildings (Lease and Rent 
Control) Act (XVIII of 1960), section 10. 
(3) (a). (iti) —Non-residential building — 
Portion required by landlord for running a 
tea stall—Petition for eviction dismissed: by 
Rent Controller but allowed. by Appellate 
Court—Revision by ‘tenant—Pending revision 
death of landlord—Wheiher requirement of 
landlord lapses after his death — Right not 
personal: but incorporeal right annexed to the. 
estate of the deceased -and passing on to his 
heirs—Absencé of averment in petition of : 
building being required for carrying on busi- 
ness by landlord or his family members— 
Effect — Non-personal action not converted 
into personal action. А Tg 

E yt 1 
The landlord of a non-residential building 
filed an eviction petition against the tenant: 
of a portion requiring the same for running’ 
a tea stall. The landlord lost the case before , 
the Rent Controller but succeeded before the. 
The tenant. filed a revision . 
Pending revision, the 
landlord died and his wife R-was brought. 
oh · record. The tenant claimed: that the 


a requirement of the landlord was personal to. 
- him and on his death, it lapsed and could 


not enure to:the benefit of his legal heirs. ` 


Held: When the landlord obtained an order 


. of eviction under sectiom 10 (3) (e) (їп) 


of: Act. XVIII of 1960 such a right could 
not be characterised as a personal right which 
came to an end with the death of the land- 
lord. It was an incorporeal right annexed 
to the estate of the deceased and it could be 
taken advantage of by the legal representa- , 
tives of the deceased. The order of evic- 
tion secured by the landlord in the present 
case was a right which was annexed fo the 





* GR.P. No. 3877 of 1975. 1st: March, 1979. 


AH 
. А yr 
property and it could mot. be divested: by. his 
death and would, therefore, pass on to. his 
heirs as being part and.parcel of the property 
owned by the landlord. Раға. 5.] 
Thé absence of an averment in the petition 
that the building was required for carrying 
on business by the landlord or. the members 
of his family would not by itself convert a 
non-personal action into one of personal 
action. The statutory- exception is provided 
under section 10 (3) (a) (їй) (of Act XVIII 
of 1960) to the doctrine actio personalis mori- 
tur cum persona, Hence it could not be 
governed or controlled by the pleadings of 
parties and hence would not соте to an end 
on thé: death of the: first respondent 
(landlord) . . ^. [Para. 5.] 


. Cases referred to —. 


Muhammad Ibrahim v ^ Rahiman .Khan, 1947 
M. W. N. 655: (1947) 2 MLJ. 654; 
Shantilal Thakordas v. Chimanlal Maganlal 
Telwala, 1976 R.C.J. 811; Vijayaraghavan 
v. Mohamed Yakub ‘Rowther, (1976) 1 
M.L.J. 128: 89 L. W. 81: А.Т.К. 1976 
Mad. 205. и I 


Petition under section 25 of Tamil Nadu Act 
XVIII of 1960, as amended by Act XXIII 
of 1973 praying the High Court to revise the 
Order of the Court of the Small Causes (111 
Judge) Madras, dated 29th September, 1975 
and made in H.R.A. No. 100 of 1975 (H.R. 


C. No. 1931 of 1973 (Court of Small Causes - 


(VIL Judge), Madras).  * . 
N. Sivamani and N. Krishnamitra, for Peti- 
tioner. | 7 


е 


and 


‚к. Desikan, V. R. Bhiksheswaran 

K. Ranganathan, for Respondents. ` 

The Court delivered the following ` 
JupcMent.—The petitioner; . respondent 


before the lower Court, was a tenant under 
the first respondent in respect of one portion 
of a non-residential building comprised in 
No. 179-A, Ramakrishna Mutt Road, Myla- 
pore, Madras, ona monthly rentof Rs. 100. 
The landlord, the first respondent herein, 
filed an application for eviction of the peti- 
tioner on the ground that the ‘portion occupied 
by the petitioner is required by the first 
respondent for running a tea stall and -the 


GAFOOR.0.LAKSHMANA MUDALIAR (Venugopal, 7.) 


‘dered as a fact 


-tion 10 (3) (a) ( 


` divested by the 
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first respondent was not in-occupation of any 
non-residential building in the City of Madras. 


‘The-Trial Court dismissed the petition holding 


that the first respondent had not taken steps. 
for securing licence for running the tea stall 
and the requirement of the.building by the 
first respondent was not a bona fide one. On 


appeal, it was .held that the mere fact that 


the first. respondent had not obtained licence 

from the Police and Corporation for running 
a tea stall'in the premises cannot be consi- 

against him, and the 
Corporation licence 'and Police licencé can 
always be secured by the first respondent. 
after getting the order of eviction. The 

appellate Court came to the coriclusion Шай 
requirenient of the building by the first 
respondent was a bona fide one, and disagree- 
ing-with the findings of the trial Court passed 
an order of eviction against the petitioner. 

Aggrieved against the order of the appellate 
Court, the petitioner has come up ‘before this 
Court by way of revision. ' 


2. During the pendency of the revision 
petition, the first respondent died and his 


wife has been impleaded as the second 
respondent. 
3. The main contention of the, petitioner is 


that the order for eviction passed under sec- 
iti) of the Tamil Nadu 
Buildings (Lease and Rent Control) Act, 1960 
on the ground of personal requirement of the 
first respondent for carrying on business in 
the building is personal to the firet respon- 
dent, and after his death, it lapses and cannot 


enure to the benefit of his legal heirs. In 
in 


.support of the contention, the decision 1 
Muhammad Ibrahim v. Rahinan. Khan’, 1S 
relied on. The learned counsel for the 


second respondent contended that the doctrine 
that a personal right dies with the person, 
cannot be invoked, having regard to the 
statutory provisions contained under  sec- 
tion 10 (3) (a) (ïi) of the Act and the 
eviction order passed gives a vested right 
which runs with the estate and cannot be 
death of the first respon- 


dent, and the eviction order passed enures to 








1. (1947) 2 M.T .J. 654: (1947) М.М.М, 655. 
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the benefit of the legal heirs of the deceased 
frst respondent as it has became annexed to 
the property. In support of this contention, 
the learned counsel for the second respondent 
relies on a decision of the Supreme Court in 
Shantilal Thakordas and others у. Chimanlal 
Maganlal Telwala*,-and the decision of the 
: Madras High Court in Vijayaraghavan . v. 
Mohammed Yakub Rowther and others. 


4. In the case of Shantilal Thakordas?, a 
partnership styled as Jai Hind Silk Weaving 
Works, had three partners. One of the 
partners, Thakordas Bhagwandas, fled a 
suit for eviction of the tenant from the 
premises on the ground that the building was 
_Tequired for the use of the partnership firm. 
The trial Court ordered eviction. During 
the pendency of the proceedings before’ the 
High Court, ; Thakordas Bhagwandas ` died 
and his legal heirs were impleaded. The 
High Court held that the right to sue did not 
survive to the heirs of Thakordas Bhagwandas 
and on the short’ ground set aside the order of 
eviction. On a further appeal, the Supreme 
Court held.: 


“If the law permitted the eviction of the 
tenant for the requirement of the landlord 
“for occupation as a residence for himself 
and members of his family’, then the 
requirement was both of the landlord and 
the members of his family. On his death 
the right to sue did survive to the members 
of the family of the deceased landlord. 
We are unable, to ‘take the view that the 
requirement of the occupation of the mem- 
bers Of the family of the original landlord 
was lis requirement and ceased to be the 
requirement of the members of his family 
on his death. After the death of the origi- 
nal landlord the senior member of his family 
takes his' place and is well competent to 
continue the suit for eviction ‘for his 
occupation and the occupation of the other 
members of the family”. | 


In Vijayaraghavan v. Mohammed Yakub 
Rowther and othes?,, the landlady filed an 
application under the provisions of the Tamil 
Nadu Buildings (Lease and Rent Control) 


1. (1976) R.C.J. 811. 
2. (1976) 1 M.L.J. 
Mad 205.97 


128: 893L.W. 181: А.Т.К, 1976 
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Act, 1960 on the ground that she wanted the 
leased premises for her husband’s business. 

Eviction was ordered. During the pendency 
of the appeal, the landlady died and her 
husband, her son and daughter were brought 
on record and the appeal was further prose- 
cuted: The order of eviction was confirmed 
against which the tenant came up on revision 
before this Court. During the pendency of 
the revision petition, the husband of the 
landlady also died. The question arose whe- 
ther the son and daughter were entitled to the 
benefit of the order of eviction. It was 
held that the exception to the doctrine actio 
personalis moritur cum persona that a personal 
right dies with the person can be: certainly 
invoked having regard to the" peculiar nature 


-of Һе right obtained by the landlord under 


the provisions of the Tamil Nadu Buildings 
(Lease and Rent Control) Act (XVIII of 
ted. , The order of eviction was confirmed 
1960), and what the order of eviction secured 
is not a personal right, but an incorporateal 
right vested in the landlord and cannot be 
divested by his death, and it could pass on to 
the heirs as it becomes part and parcel of the 
property owned by the landlord. 


5. The general principle actio personalis 
moritur cum persona has some well recognised 
exceptions. The short question for considera- 
tion is whether the order of eviction passed 
in the present case falls within that excep- 
tion. Section 10 (3) (a) (wi) of the Tamil 
Nadu Buildings (Lease and Rent Control) 
Act provides that if the landlord requires a 
non-residential building for carrying on busi- 
ness by himself or members of his family, 
he can flle a petition for eviction „of the 
tenant, provided he or the members of 
his family are not in occupation of any non- 
residential building im that locality. The 
very fact that section 10 (3) (а) (zit) provi- 
des that the landlord can require the building 
occupied by the tenant for carrying on busi- 
ness by him or the members of his family 
is a ‘clear indication to show that the section 
itself provides a statutory exception to the 
doctrine actio personalis moritur cum persona. 
When the landlord obtains an order of evic- 
tion under section 10 (3) (а) (їй), such a 
right cannot be characterised as а personal 
right which comes to an end with the death|' 
of the landlord. It is an incorporeal right 


I 


annexed to the estate of the deceased. and it 
сап be taken . advantage of by the legal 
representatives of the deceased. The order 

f eviction secured by the landlord in the 
present: case is a right which is annexed to 
Је property: and it cannot be divested by 
his death and would, , therefore, pass on to 
his heirs as being part and parcel of the 
property owned by the landlord. It is 
contended for the petitioner, that the landlord 
filed the application for eviction ‘on the 
ground that he required it for the purpose of 
carrying on business by him and not by the 
members of his family, and in the face of 
such averment in the petition for eviction, 
the order of, eviction passed is personal to 
the landlord: and comes to an end with his 
death. Тһе absence of an averment in the 
petition that the building was required for 
carrying on business by the landlord or the 
members of his ‘family will not by itself 
convert a non-personal action into one' of 
personal action. "The statutory ‘exception 
{provided under section 10 (3) (a) (їй) of 
he Act to the doctrine actio personalis mori- 
{фиг cum persona cannot be governed ог 
{controlled by the pleadings of parties and 
hence will not come to an end on the death 
iof the first respondent. It will certainly 
enure to the benefit of his legal heir, the 
second respondent herein. In this view, the 
order of eviction passed is confirmed, and the 
revision will stand dismissed, with costs. 










4 months time granted for vacating the 
building. B 
S.J. - Revision, dismissed. 
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IN THE HIGH -COURT OF ` JUDICA- 


TURE AT MADRAS, 
Present :—lV, Ratnam, J. 


Ramu Nadar and others . < Appellants* 


v. ре rn tn, said, 
Sundararaja Iyengar and others. 

ў MED Respondents. 
Madras Inam. Estates (Abolition and Conver- 


sion into Ryotivari) Act (XXVI of 1963), 
section 3 (b)—Suit for redemption —Kudi- 


„батат, othied by inamdar — Application ofi 


the provisions of Act XXVI of. 1963 — 
Effect on the right of redemption. 


The kudiwaram in the suit properties was 
othiéd by the inamdar which was sought to 
be redeemed. The point in controversy was 
whether the application of'the provisions of 
the Tamil Nadu Act XXVI of 1963 would 
have any effect on the right of the first 
respondent to seek redemption of the property 
in question. It was contended by the appel- 
lants that the right of redemption was lost 
because under the vesting, section, the inam- 
dar had lost his right, and consequently could 
not maintain a suit for redemption. This was 
negatived by the Courts below. On second 
appeal, 


‘Held: In view of the judgments of the 


Madras High Court in Kuttach; v. Muham- 
med Sultan Rowther, (1975) T.L.N.J. 451 
and in L.P.A. No. 1 of 1979, there was no 
substance in this second appeal. . . 
[Para, 4. 


Case referred to:— 


Kuttachi v. Muhammad Sultan Rowther, 
(1975) T.L.N.J. 451. 


Appeal against the decree of the Court of 
the Principal Subordinate Judge, Ramanatha- 
puram at Madurai in Appeal Suit No. 107 
of 1973 preferred against the decree of the 
District Munsif of  Paramakudi in O.S. 
No. 506 of 1970. 





* S.A. No. 1798 of 1975... 
1645 February, 1979, 
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T. №. Srinivasan and К. кати for 
Appellants. эз 


P. S. Srisailam, for po tw 


The’ Court delivered the following i gl 2A 


JUupGMENT.—Defendants 1, 3, 6, 13 and 18 
are the appellants: in, this , isecond :appeal, 
which arises out of a suit for redemption 
instituted’ by one Sundararaja Iyengar, the 
first: respondent. Һегеіп,. and оле Soundara- 
lakshmi who figured as the first plaintiff in 
the suit and on.whose death, the first, respon- 
dent herein was recorded as her. legal, repre- 
sentative.: - 


2. The only question that had been serious- 
ly raised and strénuously ‘contended | before 
the Courts below ‘has lost;niuch of its subs- 
fance in view of two judgments of this 
Court, to ‘which’ І. shall refer: a little later. 
The point in controversy is’ whether the 
application of the provisions ‘of the Tamil 
Nadu Act XXVI of 1963 will have any effect 
on the right of’ Не first respondent’ Чо seek 
redemption’ of the property in ‘question? ` It 
is common ‘ground’ that under Exhibits А-1 
to A-5 the kudiwaram in the properties was 
othied by the 'riamdar which is sought to 


be redeemed: Jt was coütendéd by 
the appellants that the right of redemp- 
tion was lost because under the vest- 


ing section, thé«inamdar had lost his: right, 
and: consequently: ‘could not maintàin a- suit 
for redemption. "v This had been. negatived 
by thé Courts. below and heneg the second 
«вре. °. Dos 


3. I may point out that this question no 
longer survives in view of two Bench deci- 
. sions of this Court reported in Kuttacht and 
others v. Muhammed Sultan: Rowther',. dis- 
posed of on 8th July, 1975, by a Division 
Bench consisting of Veeraswami, Cf. and 
Nafafajan, J., wherein it was "held, that 
though the fypotheca i is situate in a part inam 
village notified and taken over under the 
Tamil Nadu Act XXVI of 1963, still for 
purposes of redemption the jural relationship 
between the mortgagor and the mortgagee 





| Je (1975) T.L.N.J. 451. 
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remained unaffected. In L.P.A. No. 1 of 
1979 another Division Bench of this Court, 
consisting of Kailasam, CJ. and Balasubrah- 
manyan, J., took the same..view though there 
is no reference to the judgment referred to. 
earliér by me. On a consideration of the 
provisions of the Act XXVI of 1963, parti- 
cularly the scope of the vesting section under 
section 3 (5) and the other related provisions. 
for the grant of patta, the Bench observed : — 


“The mortgagors’ suit for — M can- 
not be resisted on the ground that the estate- 
had been taken over by the Government 
under Act XXVI of 1963. The relation- 
ship of mortgagor and mortgagee  conti- 
nues and there can be no legal objection: 
to the mortgagors redeeming the property 
and: getting possession from the usufruc-- 
tuary mortgagee”. 


Dealing with the proceedings for the grant: 
of patta, the Bench observed that the mere 
fact that patta had been either applied for ог 
granted to the mortgagees will not in any 
manner affect the situation. It was further 
stated by the Bench that the question whe- 
ther a person is entitled to redeem the pro- 
perty or not is totally outside the scope of the 
provisions of Act XXVI of 1963 and this im 
the view of the Bench was опе good reason 
as to why the jural relationship should be 
held to have been left intact to be dealt 
with by the civil Court. ` 


4. In view of these judgments referred to, 
there is no substance in this second appeal, 
which ‘fails and is dismissed. There will befi 
no order as to costs. 


S.J. 


| 
| 


Appeal dismissed. 


AI] 


IN THE HIGH COURT OF JUDICA-, 
TURE AT MADRAS. 


PRESENT :—P . Balasubrahmanyan, J.. 


The Union of: India, represented by the 
Executive Engineer, Coimbatore Central 
Division, C.P.W.D., Coimbatore 


Appellant* 


2. 
5. Nataraja Pillai ' Respondent. 


Arbitration Act (X of 1940), section 30— 
` Agreement between a C.P.W.D. contractor 
and Union Government for, -constructing a 
building—Agreement containing arbitration 
clause that “all disputes between the contrac: 
tor and the Executive Engineer" were refer- 
able to arbitration—Execution of contract— 
Contractor asked to do some substituted work 
— Claim by contractor for extra ‘payment — 
Maintainability of claim—Award—A pplication 
to set aside—Meaning of “all disputes" . 


‘Where an application was made- under sec- 
tion 30 of the Arbitration Act to set aside 
an award on a claim by a contractor against 
the C.P.W.D. on the ground of the claim 
being outside the concerned agreement, 


Тед: The words “all disputes" seen to be 
wide as wide can be for determining the 
scope of the arbitration. They comprehend 
any and every dispute between the contract- 
ing parties as respects the construction of 


ihe work. [Para. 5.] 
It is not possible to ai down the effect of 
the words “all disputes” occurring in 


clause 25 .of the contract in the instant case, 
so as to exclude from arbitration disputes 
over rates and disputes over payment\ for 
extra work. Building contractors asking. for 
more is no uhcommon thing even in C.P.W.D. 
construction jobs. Buildings are not in a 
day built and part of the hazards of the 
building trade, especially i in modern economics 
is the escalation in the cost of men and 
material even while work is in progress. 

The question is not whether the contract. 
itself allows any claim for higher rates, but 


*A.A.O. No. 280 of 1975. 
16th June, 1978. 


MLJ—17 
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whether such claim is comprehended by 
expression “all disputes” employed in the: 
arbitration clause. In this contract, it seems 
to Бе reasonable to hold that “all disputes" in 
the arbitration clause mean and include not 
only disputes: which arise out of its actual 
implementation but also disputes which arise 
out of their implementation. Even disputes. 
which are strictly de hors the contract would. 
be entertainable by the arbitration as Being . 
within the scope of the reference. 


| [Paras. 9, 10.] 
Cases referred to:— 


Herman v. Darwins Ltd., 1942 A.C. 356; 
Gaya Electric Supply Co., ' Ltd. v. State of 
Bihar, 1953 S.C.R. 572: 1953 S.C.T. 2175 
(1953) 1 M.L.J. 605: 66 L.W. 532: А.Е. 
1953 S.C. 182; M. Union v. Ganesh Sugar 
Mills,. A.1.R. 1956 АП. 601; Punjab State 
v. Motiram, A.I.R. 1957 Рип). 222. 


Appeal against the order of the Sub-Court 
of Coimbatore dated 28th April, 1972 in 
O.P. No. -110 of 1970. 


T. Chengalvarayan, for Appellant. 
V. Syamalam, for Respondent. 
The Court made the following, 


Оврев.—Тһіѕ civil miscellaneous appeal 
raises a point about the construction of an 
arbitration clause in a building construction 


. contract between the Union Government and 


a C.P.W;:D. contractor. The contract was 
for construction of.an ‘Annexe to the Comp- 
troller's Office building at Trivandrum at an 
estimated cost of about Rs. 5,47,000. The 
work was to be completed within 18 months. 
But, as the work progressed, the Government 
extended the time by two years. Apparently 
because of the time lag, the contractor incur- 
red additional costs and expenses in the cons- 
fruction work. He accordingly applied to 
the Government for an upward revision of 
rates. During the execution of the contract, 
the contractor was also asked to do some 
substituted work. For this also he asked for 
extra payment. The Government, however, 
refused to pay him a pie more than what the 
contract had originally specified. In conse- 
quence, the contractor referred the matter for 
arbitration. uc qu tes 
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2: The arbitrator entertained the reference. 
There were as many as four claims in dispute. 
The arbitrator dismissed one of them and 
allowed the rest in part. In money terms, 
the arbitrator passed an award directing the 
Government to pay the contractor a sum of 
Rs. 10,021 over and above the amount pay- 
able to him under the contract. 


3. The Government thereupon moved the 
Sub-Court, Coimbatore, under section 30 of 
the Arbitration Act, to set aside the award as 
invalid. Their contention was that the refe- 
тепсе which the arbitrator had entertained 
was beyond the ambit of the arbitration clause 
in the contract between the C.P.W.D. and 
the contractor. The learned Subordinate 
Judge rejected this contention. He said that 
the arbitration agreement was wide enough 
to cover the claims made by. the contractor 
in this case. He accordingly upheld the 
validity of the award, observing that sec- 
tion 30 .of the Arbitration Act cannot Бе 
invoked in this case. In this appeal, 
Mr. Chengalvarayan, learned Senior Central 
Government Standing Counsel, submits that 
the disputes entertained by the arbitrator 
"werd beyond the scope of the arbitration 
agreement. 


4, ‘Initially, at the hearing of this appeal, 
I felt a good deal of difficulty in considering 
this point. For, neither the construction 
«contract, as a whole, nor the text of the rele- 
want clause therein, which contained the 
-arbitration agreement, was placed before me. 
‘But, the order of the learned Subordinate 
Judge indicated what the scope of the arbitra- 
tion clause was. In the absence of the 
original text, I reckoned I might well act on 
the learned Judge's version of it. Accord- 
ing to the learned Judge, the arbitration 
‘clause mentioned ‘all disputes between the 
‘contractor and the Executive Engineer of the 
Union of India’ as referable to arbitration. 


5. The words ‘all disputes’ seem to me to 
‘be wide as wide can be for determining 
the scope of the arbitration. They compre- 
bend any and every dispute between the 
‘contracting parties as respects the construc- 
‘tion work. 


‘6. Mr. Chengalvarayan’s argument, how- 
ever, was that even though clause 25 had 
employed am unqualifiedly wide language, it 
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was yet necessary, as a matter of. construc- 
tion to limit the scope of the arbitration and 
confine it within the bounds of the construc- 
tion contract. He said that what the contrac- 
tor claimed іп this case was different»from, 
and in excess of, what the contract had laid 
down. He said that the disputes before the 
arbitrator were wholly de hors the contract 
between the' parties. 


7. I do not agree with the learned counsel's 
understanding either of the scope. of the 
arbitration clause or of the nature of the 
disputes which arose between the parties. 
It is true that the contractor, like Oliver 
Twist, asked for, more. But on that account 
the claim cannot be held to fall outside the 
Scope of the arbitration clause. The argu- 
ment of Mr. Chengalvarayan, to my mirid, 
involves the mixing up of two things which 
have got to be kept separate. One is whether 
the contractor’s claim is or is not covered_by 
the terms of the contract. The other is whe- 
ther the dispute is covered by the arbitration 
clause. The answer to the latter question 
does not depend on the answer to the former 
question, but has to be found on a construc- 
tion of the terms of the arbitration clause 
alone. 


8. There are many cases in | the books which 
deal with the construction of arbitration 
clauses in agreements. The trend of recent 
decisions would seem to disclose a tendency 
on the part of Courts both here and elsewhere 
to construe these clauses іп a Bberal spirit. 
Herman v. Darwins Ltd.*, decided by the 
English House of Lords is a fair sample of 
this approach. Citing the House of Lords, 
our own Supreme Court in Gaya Electric 
Supply Co., Lid. v. State of. Bihar?, has 
laid down that an arbitration clause is a 
written submission agreed to by the parties 
to & contract, and like every written submis- 
sion to arbitration such a clause must also be 
considered according to its language and in 
the light of the circumstances in which it is 
made. 


9. Following the liberal. tradition, I am 
unable to see how I can possibly cut down 
the effect of the words ‘all disputes’ occurring 


1. (1942) А.С. 356. | 
2. 1953 S.C.R. 572: 1953 S.C]. 217: (1953) 1 
M.L.J. 605: 66 L.W. 532: A.LR. 1953 S.C. 182. 


ш). 


Ма clause 25 of the contract in the instant 
case, so as to exclude from arbitration disputes 
over rates and disputes over payment. for 
extra work. · Building contractors asking for 
4more is no uncommon thing even in C.P.W.D. 
construction jobs. Buildings are not built in 
a day, and part of the hazards of the build- 
ing trade, especialy in modern economics, is 
the escalation in the cost of men and mate- 
rial even while work is in. progress. І do 
zot mean to suggest that this variable element 
of cost does not enter into the reckoning even 
"while the contractor submits his tender in the 
first place. But, the question in this appeal 
jis not whether the contract itself allows any 
|claim for higher rates, but! whether such a 
jclaim is comprehended by the expression ‘all 
disputes’ employed in the arbitration clause. 
The position, I grant, might possibly have 
ibeen different had the parties employed some 
such variant as “all disputes touching the 
interpretation of this agreement”, ‘all disputes 
relating to this contract’, ‘all disputes arising 
rom this contract’, ‘all disputes arising out of 
this contract! and the like. Indeed, in the 
case before the Supreme Court, which I cited 
earlier, the arbitration clause, in terms, refer- 
red only to ће contract-oriented disputes, 
-unlike clause 25 in the present case which 
uses the expression ‘all disputes’ without frills. 
‘In a strict sense, therefore, the particular 
‘construction which the Supreme Court placed 
on the arbitration agreement which they had 
‘to coüsider in that case cannot serve as a 
-model for the present case. : 


10. I am also impressed by yet another 
;consideration. . It will have been „observed 
that the Government in this case had enlarged 
tthe time for completion of the contract by 
nearly two years, and had also directed the 
contractor to construct certain ‘substituted’ 
«works. This being so, the claim for extra 
payment which the contractor put forward 
in his final bills could not be said to be 
ventirely unrelated. to the performance of the 
„contract, even if it might not have strictly 
„accorded with the framework of the rates as 
‘originally inscribed in the contract. In this 
contract it seems to me an eminently reason- 
jable construction of the arbitration clause 
‘ito hold that “all disputes’ must mean and 
include not only disputes which arise out of 
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the interpretation of the contract, but also 
disputes which arise out of its actual imple- 
In this,case, even disputes which 
are strictly de hors the ‘contract would be 
entertainable by the arbitration as being with- 
in the scope of the reference. , 


11. Mr. Chengalvarayan cited before me, 
M. Union v. Ganesh Sugar Mills, where a 
Bench of the Allahabad High Court held that 
disputes between a sugar mill and cane 
growers relating to deductions made in the 
contracted purchase price for sugarcane can- 
not be brought before an arbitrator. A 
perusal of this judgment shows that the real 
basis for the Court's decision was that the 
dispute between the parties arose not as res- 
pects a contract providing for arbitration, but 
as respects a different contract which did not 
provide for it. This decision is, therefore, 
of no use to the présent discussion. 


12. Mr. Chengalvarayan cited in the course 
of his arguments a decision of a learned 
single Judge of the Punjab High Court report- 
ed in Punjab State v. Мойғат?. I must 
refer to this case in some detail because it 
appears to support the kind of approach which 
I have adopted as the right one in the present 
casé. In the case before the Punjab High 
Court, & building contractor entered into a 
contract with the Government, to build staff 
quarters. There was an arbitration clause 
in the contract for reference of disputes 
'relating fo the contract. In the course of 
execution of the contract work, the contrac- 
tor was asked to do certain works"which were 
not strictly covered by the work orders issued 
by the authorities. When the final bills were 
presented disputes arose in regard to payment 
for those extra items of work. These were 
referred to the arbitrator in terms of the 
arbitration clause in the contract. The ques- 
tion which tae Court was subsequently invit- 
ed to consider was whether items of work 
which did rot, in terms, form the subject- 
matter of the original contract could properly 
be referred to arbitration. On this question, 
the learned Judge observed :— 


а à 





Ы]. A.LR. 1956 All. 601. 
Ёо. ALR. 1957 Рип}. 2:2. 
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“Even if it be held the contractor has done 
‘some work which is not covered: by the 
items mentioned in the: work orders, & 
claim for payment of this extra work 
would be covered by the arbitration agree- 
ment. It is- aftér all-a dispute which 
relates to the contract". 


The learned Judge proceeded to observe that 
every deviation from the original terms of a 
contract would not render the dispute relat- 
ing to that deviation fall outside the scope 
of the arbitration. . zi E 


13. It seems to me that the above reasoning 
must apply with greater force to the present 
сазе, in the view I have expressed that when 
the parties had unqualifiedly agreed to refer 
‘all disputes’ to arbitration they must be held 
to have agreed to refer even disputes which 
are de hors the contract. 


14. In the event, I must uphold the validity 
of the award as being within the bounds of 
the arbitration clause in the contract. The 
result'is that I dismiss this civil miscellaneous 
appeal and confirm the judgment and decree 
of the learned Subordinate Judge. I how- 
ever, make no order as to costs. 


R.S. ————— Appeal dismissed. 
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IN THE HIGH COURT .ОЕ.. JUDICA-- 


TURE AT MADRAS. 


a ы 
PnEsENT:—G. Ramanujam, J. 
е. t 


R. Kalyanakrishnan . Petitioner*- 
V.. “> T f к E с T 

Authorised Officer (Land Reforms). 
Tirunelveli (C 7 Respondent. 


Tami Nadu Land Reforms (Fixation of” 
Ceiling on Lands) Act (LVIII of 1961), 

sections 52 and 94—Deed of gift treated as: 
void as preventing operation of section 94— 

Consideration for treating transaction void—- 
Duty of ‘Court or tribunal to give finding... 


The mere fact that the transactions are likely - 
to impinge on the provision of the Land 
Reforms (Fixation of.Ceiling on Lands) Act 
is by itself not sufficient to hold that the 
concerned documents are void. If that were 
the intention then section 22 need not entrust 
the question of deciding the bona fides to be 
decided ‘by ‘the Authorised Officer under that 
section, and it can straightaway, say that all 
documents executed. between the date of 
commencement of the Act and the notified. 
date which will naturally infringe the provi-- 
sions of the Act will automatically be void. - 
Therefore the fact that the documents are- 
likely to affect or infringe in any way . the- 
provisions of the Act itself cannot be a ground: 
for holding the documents to be void. In: 
addition to that fact it.has to be established’ 
that the transactions covered by the docu-- 
ments were not real, but were intended only: 
to defeat the provisions of the Act, and that: 
the transactions were only sham and colour-- 
able and not intended to be given effect to by- 
the person who executed the documents. 
[Para. 4.] 


In view of the fact that the petitioner ‘had:. 
adduced some evidence to show that.he Һай: 
parted with his title and possession in rela-- 
tion to the properties he had transferred by 
way of gift the evidence should have been 
considered and finding given thereon.  The- 
fact that the transferees had not adduced evi- 
dence to prove their possession and enjoy- 








P4 


* G.R.P.No. 918 of 1977. . 
15th December, 1978 — 


\ 


‘N 


4. 


ment of the concerned properties is no reason 
for non-consideration of the evidence let -in 
by the transferor - . [Рата. 5.] 


Case referred to:— 


Naganatha Iyer v. Authorised Officer, (1971) 
1 M.L.J. 274: 84 L. W. 67. 


"Petition under section 83 of the Tamil Nadu 
Land  Reforms Act (LVIII of 1961) to 
Teyise the order of the Sub-Court: (Land 
"Tribunal),.Tirunelveli dated 30th September, 
1976 in C. M.A. No. 14 of 1974. 


K. Venkataswami and V. Subramanian, for 
Petitioner. ... "E : 
4. Swami, for Additional: Government Plea- 
der, for Respondent. . 

БЫ + PE t it ` 
‘The Court made. the following 
ORDER. —Between the date of commencement 


of. Tamil Nadu Act LVIII of 1961, as 
amended by Act XVII of .1970 and the notifi- 


ed date, the petitioner herein, had transferred 


certain lands undér two documents in favour 
of two persons on 18th February, 1970' and 
16th February, 1970 by'way of gift deeds. 
"The gift deed 'dated "16th February, 1970 
comprised of. 1.80 acrés equivalent to 1.5 
standard acres, and the g 

February, 1970 ‘comprise of 1.295 ‘standard 
acres. Thus the tótal'extent covered by the 
two gift deeds was 2.975'standard acres. 
The Authorised Officer treated these two gift 
deeds as void under section 22 and included 
these lands as part of the holding of the 
petitioner and determined his total extent at 
16.964 standard acres. That means, there 
"was a surplus of 1.946 standard acres on the 
date of the commencement of the Act. The 
inclusion of the lands gifted away by the 
petitioner in his holding was challenged by 
him by filing an appeal before the Land 
‘Tribunal but without success. The petitioner 
thas therefore approached this Court challeng- 
ing the decision of the Land Tribunal which 
in turn affirmed the decision of the Autho- 


tised Officer. 


2. Before me the learned: counsel for the 
petitioner contends that the Authorised Officer 
has erred in holding that both the gift deeds 
are void under section 22 and that the reasons 
given for holding the gift deeds to be void 
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ate not correct. It is also submitted by the 
learned counsel for the petitioner that the 
Authorised Officer has not gone into the ques- 
tion of bona fides at all but merely proceeded 


. to declare Һе, giit deeds as void om the basis 


that the gift deeds infringed the provisions 

of section 94 of the Act. The learned coun- 

sel also relies on a judgment of this Court. 
in Neganatha Iyer v. Authorised Officer", and 

submits that the principles laid down in that 

decision have not been followed either by 

the Authorised Officer or by the Tribunal. 


3. It is seen from the, order of the autho- 
tities below that the documents were held to 
be void mainly for the reason that by execu- 
ting the said two gift deeds the, petitioner 
has prevented the operation of section 94, 
and, therefore, they are to. be taken to defeat 
the provisions of the Act. Though the main 
reason for holding the documents to be void 
is that the transactions defeat the provisions 
of the ‘Act, they have also..given the reason 
that though. the gift deeds have been executed 
by the petitioner, the transferees have not let 
in any evidence to show that the lands have 
been taken possession of by them and enjoyed 
in pursuance of the gift deeds. арі cannot be 
taken to be reale, > ue 
4. As ‘regards the iain’ reason" 'given for’ 
voiding the gift deeds under section 22, ‘the 
authorities below had clearly proceeded on 
am erroneous basis.. The mere fact that the 
transactions‘ are likely to impinge.on the provi- 
sionis of the Act is by itself not sufficient to 
hold that the documents are-void; If that 
were the intention, then section 22 need not 
entrust the question-of deciding-the bona fides 
to be decided by the. Authorised Officer under 
that section, anditcan straightaway say that 
all documents ‘executed between: the date of 
the commencement: of the Act arid ; notified} 
date which will naturally infringe the provi- 
sions of the Act will automatically be void. 
Therefore, the fact the documents are likely 
to affect or infringe in any way the’provisions: 
of the Act itself cannot be the ground for 
holding the documents to be: void. In addi- 
tion to that fact it has to be established that 
the transactions ‘.covered by the , documents 


t 





— 


L (971) 1 M.LJ. 274 : 84 LW. 67. . 
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were not real, but were intended only to 
defeat the provisions of the Act, and that the 
transactions аге only.ssham and colourable 
and not intended to be given effect to by the 
person who executed the documents. This 
has been clearly laid' down by. this Court in 
the. decision referred to above. Therefore, it 
is not possible to hold that merely because 
the gift deeds have an impact on section 94 
of the Act, they are. yoid. In addition to 
that fact .the enquiry..-by the Authorised 
Officer. under section 22 should, have been to 
find out whether the documents had been 
execüted by the petitioner bona fide with an 
intention to really pass title. 10 the donees 
under the two documents or whether they 
‘were merely sham: and ‘nominal. Оп this 
aspect of the case; both the" Authorised 
Officer as well as the Tribunal: have . stated^ 
that though notices were given to the trans- 
ferees, the transferees did not appear before 
the Authorised Officer and “adduce any 
evidence to show that they had actually taken 
possession of the Properties ‘and are enjoy- 
ing the same ever since the date of the execu- 
tion of the gift deeds in their favour. In 
the absence of any evidence on the side of 
the transferees, the Authorised Officer was 
not inclined to treat the gift deeds as bona 
fide transactions. The. Tribunal! also concur- 
red with this view. 


5. In his case, it is true that the  trans- 
ferees have not appeared before the Autho- 
rised Officer.even though notice of the enquiry 
was given to them and they have not adduced 
any evidence to prove that they are in enjoy- 
ment of ihe ‘properties gifted to them ever 
since the dates of the gift deeds. However, 
the petitioner-who is the transferor has 
adduced evidence to^prove that he has parted 
with not only title but possession in respect 
of the gifted lands. He has also adduced 
evidence to show that lands transferred have 
been registered in the gift deeds. But the 
mere fact that the registry has been changed 
in the names of the donees will not automati- 
cally prove that the lands have been taken 
possession of by the donees and they are 
being enjoyed by them. To find out whether 
the gift deeds are real, it has to be seen 
whether the transactions of gift had been given 
effect to by the petitioner. For that pur- 
pose, as to who is in actual possession of the 
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property since the date of gift deeds will be 
very material. If possession has not been 
handed over and the properties continue to 
be with the petitioner a reasonable inference 
could be drawn that the gift deeds aré%only 
colourable transaction. In this case, both the 
Authorised Officer and the Tribunal have 
proceeded on the basis that they have taken 
possession of the properties and are in enjoy- ` 
ment of the same ever since the date, of the 
gift deeds, and therefore, the documents can- 
not be bona fide transactions. "But having 
regard to the'fact that the petitioner had; 
adduced at least some evidence to show that 
he has parted with title as well as possession 
in relation to thé properties covered by the! 
gift deeds, that evidence should have been 
considered and a finding given thereon. The 
mere fact that the transferees have not let 
in-any evidence to prove their ‘possession and 
enjoyment! 6P the properties transferred to 
them is not a reason for non-consideration 
of the evidence adduced by the transferor. 
Therefore, the orders of the authorities 
below have fo be set aside and matter remit- 
ited to the Authorised Officer for fresh consi- 
deration in the light of what has been stated 
above. The Authorised Officer will give a 
finding on the question of possession and 
enjoyment of the properties transferred subse- 


‘quent to the date of the gift deeds. The 
petitioner is at liberty to adduce further 
evidence on the said question. Тһе Civil. 


Revision Petition is allowed as stated. above. 
No costs. 
R.S. Petition allowed 


and case remitted back. 


11) : 


IN THE HIGH COURT.OF jUDICA- 
TURE AT MADRAS. 


Present :—I. Ramaprasada Rao, CJ. 


P. Lachiram 5 Petitioner* 
v. d 
K. N. Kumaresan Respondent. 


Tamil Nadu Buildings (Lease and Rent 
Control) Act (XVIII of 1960) (as amended 
by Act XXIII of 1973), section 11 (4)— 
Application by landlord under section 11 (4) 
—Enquiry —"Application to be disposed of 
expeditiously. : i І ; 
Ы m 1344 
The proceedings under,section 11 (4) of the 
Tamil Nadu nBuildings. (Lease and Rent 
Control) „Act are intended to. accelerate the 
long-drawn proceedings under the Act. As 
eviction is possible ina case where the tenant, 


commits wilful default in the payment , of, 


rents and particularly after the recent: amend- 
ment in 1973 explaining “wilful default" as 
meaning non-payment or tender of rent after 
the issue of a notice calling for such payment 
of rent by the landlord, the importance of sec- 
tion 11 (4) has to be brought to light and in 
its true light. a 


Even here, the Legislature has provided that 
the Rent Controller, in a' case, where an 
application under section 11 (4) is taken by 
the landlord should enquire into the dispute 
as to the amount of rent to be paid by the 


tenant and make such enquiry.as he deems: 


necessary and summarily determine the rent 
so to' be paid or deposited. Such enquiry 
should not be long-drawn as in the case with 
proceedings. They are intended tobe sum- 
mary and they are to be disposed of at least 
within four weeks from the date when such 
applications are filed. These would be there- 
fore a directive to the lower Court to see 
that applications under section 11 (4) are 
heard and decided within two months from 
the date of presentation of such applications. 
There is absolutely no justification to keep 
such application beyond such time. This is 
an observation to the Courts below, so that 
hereafter at least there may be an accelerated 
disposal of Rent Control matters. 

[Para. 2.] 








'* G.R.P. No. 2258 of 1978. 16th November, 1978. 
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It is only to safeguard the interest of the 
landlords in relation to such, recalcitrant 
tenants that a provision like section 11 (4) 
has been introduced. The very purpose of 
this said section would be lost if the 
order of eviction is not passed early by the 
Courts below. [Para. 5.], 


Petition under section 25 (1) and (2) of the 
Madras Buildings (Lease and Rent Control). 
Act (XVIII of 1960) (as amended by Act 
(XXIII of 1973), praying the High Court 
to revise the order of the Court of Small 
Causes, . Madras (IV Judge). dated 19 
August, 1978 and made in H. R. A. 
No. 180 of 1978 (M. P. No. 869 of 
1977) in H.R.C. No. 1831 of 1976, VII Judge, 
Court.of Small Causes, Madras. 


P. Muthukrishnan, for Petitioner. 


P. Ananthakrishnan Nair and S. F. Rahuman, 
for Respondent. 


The Court delivered the following. 


Jupement.—There ‘is no error of jurisdic- 
tion in the order. Both the Rent Control- 
ler and the Appellate Authority went into the 
question in detail and found as to what was. ` 
the amount payable by the tenant and after 
giving him sufficient opportunity to. pay or to 
deposit the rent as determined (in this case 
it was not even disputed), the Rent Control- 
ler passed a final order directing the peti- 
tioner-tenant to put the landlord in posses- 
sion of the building because of non-compli- 
ance. It is as. against the concurrent find- 
ings of fact and the ultimate — conclusions 
arrived atby the two Tribunals thatthe pre- 
sent Civil Revision Petition has been filed. 


2. A proceeding under section 11 (4) of the 
Act is intended to accelerate the long-drawn 
proceedings under the Tamil Nadu Buildings 
(Lease and Rent Control) Act. As eviction 
is possible in a case where the tenant com- 
mits wilful default in the payment of rents 
and particularly, after the recent amendment 
in 1973 explaining wilful default as meaning 
non-payment or tender of rent after the issue 
of a notice calling for such payment of rent 
by the landlord, the importance 'of section 11 
(4) has to be brought to light and in itg true 
light. Section -11 (4).is, therefore, intend- 
ed to make the tenant .alert during the 
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entirety of the proceedings and be conscious 
of his obligations and statutory duties in the 
-matter of payment of rents. “Even here, the 
Legislature has provided that the Rent 
Controller in a case where an application 
junder section 11 (4) is taker by the land- 
jlord should enquire into the dispute as to the 





| Such enquiry should not be long- 
drawn as in the case with the main proceed- 
ings. They are intended to be summary and 
{еу have to be disposed of at least within 
four weeks from the date when such applica- 
tions are filed. This would be therefore, a 
directive to the lower Court to see that appli- 
cations under section 11 (4) are heard and 
[decided within two months from the date of 
‘presentation of such applications. There is 


.absolutely no justification to keep such appli- ` 


cations beyond such time: This is an obser- 
|уайор to the Courts below, so that hereafter 


Jat least there may be an accelerated disposal 


of thé rent control matters. : | 


-3. In the instant сазе, the application under’ 


-section 11 (4) was filed by the landlord in a 
Rent Control Petition of the year, 1976. 
"This was filed in'or about June, 1967. The 
Rent Controller disposed of the matter ‘on 
the 29th of Decembér, 1977 holding that the 
tenant in, spite of opportunities given, did 
not deposit the amount which was admitted- 
ly payable by the tenant. Therefore, she 
:stopped all the proceedings under section 11 
(4) and passed final . orders of eviction. 
“This matter was taken up in appeal before 
the Appellate Authority. This came up 
nearly an year thereafter in August, 1978. 
"The order of eviction was stayed by an inter- 
locutory:ordet. It appears that a conditional 
order was made in April, 1978 directing the 
"tenant to pay the admitted arrears of rent 
‘to the tune of.Rs. 1,000. Nothing was done 
‘excepting a payment of Rs. 300 on 24th 
April, 1978. Further time was granted for 
payment of the balance. The case was 
adjourned to 15th June, 1978. Even then, 
‘no payment was made. Finally, the appeal 
was taken up on 16th August, 1978 when the 
Appellate Court agreed with the Rent Con- 
‘troller and allowed the application under 
:section 11 (4) and sustained the order of 
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eviction. Ji is as against this the 
revision petition has been filed. 


present 


4. Having regard to the dates to which the 
matters have been adjourned from time to time 
this Court has been constrained to pass the 
above observation in the nature of a direc- 
tive to the Courts below in the matter of 
disposal of application under section 11 (4). 


5. On the merits, there is absolutely no 
case for the petitioner-tenant. He was not 
only given opportunities which were several 
by the Rent Controller but also by the Appel- 
late Authority which also gave many indul- 
gences for clearance of. the arrears. In 
spite of it, nothing has been done. 1.15 .only 
to safeguard the interests of thé landords in 
relation to such ‘recalcitrant: tenants ‘that a 
provision: like section 11:(4) has been intro- 
duced. The very purpose of the said sec- 
tion would: be lost if the. order of eviction 
had пої been passed ‘early by the Courts 
below. . Rightly the Courts found ‘that. the 
admitted arrears have not been paid in spite . 
of several opportunities given to the tenant. 
It was in these circumstances, the order -was 
made under section 11 (4). They had the 
jurisdiction to do it. There was sufficient 
material to act upon and the decision on such 
material arrived, at by the Courts below is 
correct. LE "n VM 

6. The Civil Revision Petition. is dismissed. 
Provided all arrears of rent are paid. by one 
month from this date, the petitioner shall 
have four months’ time to vacate. te 


R.S. Кй - Petition dismissed. 


ij 


IN THE. HIGH: COURT OF.. JUDICA- 
TURE AT MADRAS. > ^... ob 


Present:—V. Ratnam, J. 
S. Perumal Chettiar 

0. | 
Т. Santhanam 


Negotiable Instruments Act (XXVI of 1881), 
section 118—Promissory note — Passing of 
consideration—Presumption—Plea ој. defen- 
dant that.note was not supported by cash 
consideration as recited in the note, — Plain- 
tif whether entitled to recover on the foot- 
ing of note being supported by consideration 
though not in the shape recited in the note. 


. Though the question whether a statutory 
presumption is rebutted by the rest of the 
evidence is a question of fact, the presump- 
tion is not left to the discretion of the Court, 
and in every suit on a negotiable instrument, 
the Court shall presume that such instru- 
ments were made, drawn, accepted or 
negotiated for consideration, so much so, it 
has been held that where the lower Court 
ignored the presumption and found that the 
instrument was not supported by considera- 
tion, the decision regarding consideration was 
vitiated. | [Para. 6.] 


In the instant case, when the execution of 
the promissory was admitted, a presumption 
was raised in favour of the plaintiff that the 
said instrument. was made for consideration, 
and when the presumption was raised, it had 
the effect of shifting the burden on to the 
defendant to establish that there was no con- 
sideration. In this case the defendant had 
not satisfied the Court that there was no con- 
sideration. whatever with reference to the 
promissory note sued on because it was his 
admission even in the written statement that 
the promissory note represented the inte- 
rést due on the mortgages admittedly execu- 
ted by him. The mere fact that the mort- 
gages were not produced before the Court 
would not make any difference nor would it 
detract from the effect’ of admission 
made by the defendant in the written state- 
ment. In this view it may be said that even 





*8.A. No. 76 of 1976. 20th February, 1979. 


мі J—l9 


Appellant” 


t Beg of dent,- the, plaintiff, would it be still open 
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the burden which shifted оп: to the defendant 
was not discharged. by him in- view of the 
clear and careful admission made.by him. 
But, even otherwise, if the defendant Һай 
established, in this case, that the promissory 
note was not supported by consideration as 
recited. therein and the burden shifted on to 
to the 
plaintiff to recover on the footing that the 
promissory note is supported by consideration ' 
though not necessarily in the shape of the 
consideration recited in the promissory note? 
With reference to this, two views have been - 
taken. One is that the presumption regard- 


Ang consideration under section 118 of the 


Negotiable Instruments Act is not merely 
confined to what is mentioned in the negoti- 


‚ able instrument but for any kind of consi- 


deration which: is valid consideration under 
law. The other view is where the recital of 
consideration under the promissory note is 
admittedly false and not made out, then the 
presumption under section 118 of the Negoti- 
able Instruments Act is displaced and thereby 
the burden is shifted to the holder of the 
promissory note as against the maker of the 
note himself. ; [Para. 6.] 


Cases referred to:— 


Kundanlal v. Custodian, Evacuee Property, 
(1963) 1 S.C.J. 347: (1963) 1 An.W.R. 
(S.C) 85: (1963) 1 M.L.J. (S.C) 85: 
A.I.R. 1961 S.C. 1316; Tetamchand Haji 
Abdul v. Syed Ebrahim, A.I.R. 1949 Bom. 
257; Haribhavandas Parasaran and Company | 
v. A. D. Thakur, A.I.R. 1963 Муз. 107; 
Alex Mathew v. Phillips, A.I.R. 1975 Ker. 
21; Palaniappa Chettiar v. Rajagopalan, 
A.I.R. 1928 Mad. 773; G. Venkata Reddi 
у. Nagi Reddi, (1951) 1 M.L.J. 569: 64 
L.W. 475: A.I.R. 1951 Mad. 851. ; 


Appeal against the decree of the Sub-Court 
Dindigul in A.S. No. 224 of 1972 preferred 
against the decree of the District Munsif’s 
Court, Periyakulam in O.S. No. 714 of 1972. 
K. Sarvabhauman and Nandakumar, . for 
Appellant. 


C..F. Louis and R.. Vijayan, for Respon- 


dent. 57 
"The Court delivered .the following 
Jupement.—The plaintiff who had lost in the 


Courts below is the appellant in this Second 


$ 


A? 
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Appeal. The,suit was laid by him for the 
recovery of а sum of Rs. 3,200 on the 
basis of a promissory note, Exhibit А-1, 
dated 23rd July, 1970 for a sum of Rs. 2,860. 
Since the respondent did not make any pay- 
ment towards the promissory note,.the appel- 
lant sent & registered notice Exhibit A-2 on 
30th June, 1972, demanding the amounts due 
under the promissory note. The respondent 
"herein sent a reply under Exhibit A-3, dated 
3rd July, 1972, admitting the execution of the 
promissory note and at the same time setting 
out the circumstances under which the promis- 
sory note came to be executed. Since the 
amount was not paid in spite of the demand 
by the appellant, the appellant instituted the 
suit O. S. No. 714 of 1972 on the file of the 
District Munsif’s- Court, Periyakulam, for the 
recovery of the amounts due under the pro- 
note. бо, - 


2. The respondent, in his written, statement, 
admitted the execution of the promissory 
note sued upon, but contended that though 
‘he had usufructuarily: mortgaged the praper- 
ties for Rs. 3,500 in favour of the appellant, 
it was agreed that the respondent should 
continue to cultivate the- properties, and in 
lieu of that interest at the rate of 24 per 
cent. per annum should be paid and a lease 
deed to this effect was. also executed by Ше 
.respondent and as the interest was not paid 
by the respondent the promissory note “was 
executed by him towards interest. - ` 


3. Thè learned District Munsif, Periyakulam 
who tried the suit held that in view of the 
admission of execution of the promissory 
note by the respondent it was the duty of 
the respondent to establish that the suit 
promissory note is not supported by considera- 
tion. In dealing with this aspect of the mat- 
‘ter, the learned District Munsif, entered into 
an unnecessary discussion with reference to 
the improbabilities attendant upon the advance 
of moneys under Exhibit A-1 but ultimately, 
he was of the view in paragraph 6 of his 
judgment, -“the suit promissory’ note should 
have been executed only for the interest for 
the amount due on the mortgage deeds 
admittedly executed by the respondent in 
favour of the appellant”. Having stated 
this, the learned District Munsif proceeded 
to consider the circumstances that there was 
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an earlier occasion when a similar promis-. 
sory note in respect of the interest due on’ 
the mortgage was admittedly executed by the 
respondent in favour of the appellant under- 
Exhibit B-1, dated 22nd February, 1969, which. - 
according to the learned District Munsif, was 
further proof of the stand of the respondent 
that the appellant used to get promissory 
notes for interest due on mortgage amounts. 
Having thus held, the District Munsif exa- 
mined the evidence of the scribe and purport- 
ing to accept his evidence to the effect that 
no consideration passed, the learned District . 
Munsif finally concluded that "the suit pro- 
missory note was executed only for the inte- 
rest for the mortgage amount". ` After hav- 
ing found all this the learned District Munsif: 
dismissed the suit. 


4. Against this the appellant preferred ай 
appeal A.S. No. 224 of 1972, before . the 
Subordinate Judge, Dindigul. Before the 
Subordinate Judge, Dindigul, the judgment: 
of the trial Court was challenged mainly on 
two grounds. Firstly, it was urged that hav- 
ing regard to the admission of the execution 
of the promissory note, the respondent had 
not satisfactorily established that the promis- 
sory note is not supported by consideration 
especially in the face of the finding of the 
trial Court that the promissory note repre- 
sents interest due on the mortgages executed 
by the respondent in favour of the appellant. 
Secondly, it was contended before the lower 
appellate Court that since the promissory 
note represented interest on. the .. mortgages 
the appellant was entitled to recover the same, 
though the promissory note had recited the 
passing of cash consideration. The learned 
Subordinate Judge, Dindigul, took into account 
the circumstances that on an earlier occasion, 
а similar promissory note under Exhibit B-1, 
dated ‘29th February, 1968 was executed by 
the respondent in favour of the appellant 
towards interest due, and held that the suit 
promissory note is not supported by cash 
consideration. Though the lower appellate 
Court did not differ from the conclusion of 
the trial Court that the promissory. note 
represented interest due on the mortgages 
executed by the respondent in favour of the 
appellant, on this aspect of the case, the 
learned Subordinate Judge, while meeting the 
contention of the appellant that the appellant is 


ttj 


entitled -to recover -the suit claim as 
interest for the mortgages, negatives the same 
оп -the ground that the mortgages have not 
been produced in this case and that they have 
also not been marked and that there is there- 
fore, no satisfactory evidence to show that 
interest had not been paid for the mortgages. 
Ultimately, he agreed with the trial Court 
and dismissed the appeal. 


5. In this Second Appeal, thé 
counsel for the appellant challenges the con- 
clusions of the lower appellate Court on the 
following two grounds—(1) Having regard 
to the admission of due execution of the 
promissory note by the respondent in favour 
of the appellant, the presumptions under 
section 118 of the Negotiable Instruments Act 
‘would therefore be immediately attracted, 
and it is therefore, the duty of the respon- 
dent to displace or rebut that presumption, 
which has not been done in the instant case. 
(2) Having regard to the finding of the trial 
Court that the promissory note represents 
the interest due on mortgages admittedly 
executed by the respondent in favour of the 
appellant, the promissory note even as admit- 


ted in the written statement, is supported by 


consideration. though not in the manner recit-. 


ed n Exhibit А-1, and consequently, the 
appellant_is entitled to recover the amounts 
due thereunder. 


6. In Kuüundanlal v. Custodian, Evacuee 
Property, Subba Rao, J., (as he then. was), 
dealing with the question of the burden of 
proof in its twin aspects as a matter of law 
and pleading and as one of establishing a 
case pointed out that the former is fixed as 
a question of law, on the basis of the plead- 
ines and is unchanged during the entire trial, 
whereas the latter is not constant, but shifts 
as soon as а рагіу adduces sufficient evidence 
to raise a presumption in his favour: With 


particular reference to section 118 .of the 
Negotiable Instruments Act, the Supreme 
Court observed thus:— 


*As soon as the execution is proved, sec- 
tion 118 of the Negotiable Instruments 
` Act imposes a duty, on the Court to raise а 
рес се зр Lp I ROC ROUTERS 


1. (1963) 1 S.C.]. 347 : (1963) 1 An.W.R. (S.C) 
85: (1963) 1 Мт]. (S.C) 85 : A.LR. 1961 S.C 
1316, Р : 
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defendant to 


139 


presumption in his favour that the said 
instrument was made for consideration. 
This presumption. shifts the burden of 
proof in ‘the second sense, that is, the 
burden of establishing:a case shifts to the 
defendant. The defendant may adduce 
direct evidence tc prove that-the promissory 
note was not supported.by consideration, 
and if, he adduced acceptable evidence, the 
‘burden again shifts to the plaintiff and’ so 
on. The defendant may also rely upon 
‘circumstantial evidence and if the circum- 
stances so relied upon are compelling, the 
burden may likewise shift again to the 
plaintiff", ` | 


Though the question whether a statutory 
présumption is rebutted by, the rest of the 
evidence is a question of fact, the presump- 
tion is not left to the discretion of the Court, 
and in every suit on a negotiable instrument, 
the Court shall presume that such  instru- 
‘ments were made, drawn, accepted or 
negotiated for consideration, so much so, it 
has been held that where the lower Court 
ignored the presumption and found that the 
document was not stipported by consideration, 
the decision regerding consideration was 
vitiated. In the instant case, what _ has 
happened is, the first Court has recorded a 
finding that it is supported by consideration, 
though the’ consideration related to the inte- 
rest on the mortgages, executed by the respon- 
dent їп favour of the appellant. This finding 
has not at all been disturbed by the lower 
appellate Court, and therefore, the lower 
appellate Court was not quite correct? in hold- 
ing that the promissory note was not support- 
ей by consideration’ of any kind. In the 
instant case, when the execution of the 
promissory note was admitted, a presumption 
was -raised in favour of the plaintiff that the 
said instrument was made for consideration. 
and when this presumption was raised, it had 
the effect of shifting the burden on to ‘the 
establish that there was no 
‘consideration. In this sense, the defendant 
had not satisfied the Court that there was no 
consideration ‘whatever with reference to the 
promissory note sued on, because it was his 
admission even in the written statement that 
the promissory note represented the interest 
due on the mortgages admittedly executed by 
him, The mere fact that the mortgages were! 
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not produced before the Court would пої 
make any difference nor would it detract from 
the effect of admission made by the defen- 
dant in his written statement. In this view, 
it may be said that even the burden which 
shifted on to the defendant was not discharged 
by him in view of the clear and categorical 
admission made by him. But, even otherwise, 
if the defendant had established, in this case, 
that the promissory note was not supported by 
cash consideration as recited therein and the 
burden shifted on to the plaintiff, would it be 
still open to the plaintiff to recover on the 
footing that the promissory note is supported 
by consideration though not necessarily in the 
"shape of the consideration recited in the 
promissory note? With reference. to this, 
.|two views have been taken. One is that the 
presumption regarding consideration under 
section 118 of the Negotiable Instruments 
Act is not merely confined to what is men- 
"ioned in the negotiable instrument but for 
any kind of consideration which is valid 
consideration under law. · The other view is 
where the recital of consideration under the 
'|promissory note is admittedly false and not 
made out, then the presumption under sec- 
tion 118 of the Negotiable Instruments Act 
is displaced and thereby the burden: of proof 
is shifted to the holder of the promissory 
note as against the maker of the note himself. 


Tetamchand , Най . 


7. In Abdul v. Syed 
Ebrahim}, Chagla, CT., had -occassion to 
consider. this  question.. Said the learned 


Chief Justice at page 257: 


"What has been urged béfore us is that as 
‘soon as it is shown that the consideration 
mentioned in the’ negotiable instrument is 
not the real: consideration, the presumption 
under ‘section 118 is rebutted and it is on 
the plaintiff who is suing-on the negotiable 
. instrument `to prove what' the real consi- 
deration was. Looking to the’ plain 
language of the section, it is impossible to 
accept that contention, because the presump- 
tion that is raised under section 7118 is nof 
' in respect of the consideration mentioned 
in the negotiable instrument, the presump- 








(po ALR, 1949 Bom. 257, 


‚ THE'MADRAS LAW JOURNAL REPORTS ` ` 


[1979 


боп in favour of there being a’ considera- 
tion for the negotiable instrument, any 
consideration which is a valid considera- 
tion", 


Later at page 259, the learned Chief Justice 
further observed as follows:— 


“Tt is perfectly true that ifa particular 
consideration is mentioned in a negotiable 
instrument and that consideration is found 
to be false and some other consideration 
is set up, that is a factor which the Court 
would take into consideration, in deciding 
whether the defendant has discharged the 
burden cast upon him by section 118. 

But, it is a very different thing to say that 
merely because the consideration. mentioned 
in the negotiable instrument turns out to be 
false, therefore, the statutory presumption 
is rebutted, and burden is thrown upon the 
plaintiff to prove the consideration", 


Again at page 259, the learned Chief Justice 
makes the following observation :— 


А “In order to determine whether the contrary 
is proved or not, as required.by section 118- 
the whole volume of evidence led before 
the Court must be considered........ but 
in considering the whole volume of evi- 
dence, the Court must always bear in mind 
the statutory presumption under section 118 
and also.the fact that the burden has got 
to be.discharged by the defendant". 


8.. In Haribhavandas Parasaran and Со. v. - 
4. D. Thakur’, the above observations of 
Chagla, CJ., were referred to and it was 
held that— — . ү 


"Tt is mandatory thatthe presumption under 
section 118 (@) should be made until the 
contrary ‘is proved. The fact that the 
nature of the consideration as recited in 
the negotiable instrument is different from 
that alleged in the plaint may have to be 
considered by the Court at a later stage, 
along with the entire evidence in this case, 
while determining whether the contrary to 
the statutory presumption has been proved. 
But, the mere existence of such а fact 
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- would not; by. itself, be a justification for 
the Court to disregard. section 118 and 

. frame an issue casting btirden on the plain- 
tiff to prove the consideration for а nego- 
tiable instrument, the execution of which 

' has been adrnitted.: The burden should 
still be on the defendant to prove want of 
consideration". 


9. In Alex Mathew v. Philips', a Division 
Bench of the Kerala High Court had occasion 

E P ‘the same “question and the Bench 
eld— ee FS 


“The true principle where different cases 
have been pleaded and evidence has been 
let in, in support of both these sets of 
cases, is that the entire evidence in the case 
adduced by the plaintiff and the defendant 
and the findings entered by the Court or 
which are.to be altered by the Court as 
well as the presumptions of law and fact 
which have to be drawn.from all the facts 
established and attendant circumstances 
must be looked into аз а whole to find out 
whether the presumption under section 118 
(а) of the Act has been rebutted or not. 
It. would not. be correct merely on the basis 
of the finding .negativing the case of the 
plaintiff regarding consideration to hold that 
the presumption under section 118 (a) 
` .has been rebutted”. i Р 


710. In so far as this Court is concerned, 3n 
Palaniappa Chettiar v. Rajagopalan”, a Divi- 
sion Bench of ойг Court consisting of Phillips 
and Odgers, TT., had occasion to go into 
this question and it has been held that where 
the recital of the consideration in the pro- 
note is admittedly false, the burden of prov- 
ing consideration is shifted on to the holder 
of the promissory note ‘as against the maker 
of the note himself and much stronger, there- 
fore, would be the case when ‘the considera- 
tion has to be’ proved against third parties. 
In G. Venkata Reddiv. Nagi Reddi’; Basheer 
‘Ahmed Sayeed, J., in dealing with:a similar 
question with reference to the burden : of 
proof ‘when the recital. in the negotiable 
instrument regarding consideration is not 


1. AIR. 1975 Ker. 21. 2 

2.. A.T.R. 1928 Mad. 773. | 
3. (1951) 1 M.L.J, 569 ; 64 LW. 475: ALR. 
1951 Mad, 851. ARD UNE 
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made ‘out, (where the recital in the promis- 
sory note was that consideration was paid, 
but in the plaint it was pleaded that the consi- 
deration was lease amoünt, that was due from 
the deféndant) held that the decision in 
Palaniappa Chettiar v. Rajagopalan*, would 
prevail, as otherwise it will cause serious 
injustice. © ^ ` к 


11. In the light of the principles laid down 
in the above cases, if the facts of the present 
case ате examined, the result that emerges is 


"that initially on the admission of execution 


of the promissory note sued upon, the burden 
shifted to the defendant to establish that the 
promissory noté. was not supported by that 
kind of consideration as was mentioned in the 
‘promissory note, and even accepting . the 
evidence of D.W. 2 in the instant case, that 
no cash consideration was actually paid. the 
burden shifted on to the plaintiff to establish 
that the promissory note was supported by a 
different kind of consideration than what was 
recited їп the promissory note., In the light 
of the judgment of the Supreme Court and 
he. Division Bench in Palaniabpa Chettiar v, 
Rajaaobalan*, thereafter, the burden of prov- 
ing that the promissorv note is still sunnorted 
by consideration, shifted to the plaintiff and 
in the instant case, there was no need for the 
plaintiff to further establich that the nromis- 
sorv note was stunnorted bv consideration in 
view of the specific admission that was made 
by the defendant in the written statement that 
the pronote came to be executed in lieu of the 
interest on the mortgages executéd bv hii. 
The same result mav also be arrived at on 
the reasonine that the admission in the writ- 
fen statement could be relied unon bv the 
plaintiff which fhe defendant attempted, to 
rebut bv contending that there are no arrears 
of interest relving on Exhibit R-3 The lower 
annellate Court proceeds on the hasis that if 
Exhibit B-3 should indicate that even that 
interest-in respect of the morteaees for which 
Exhibit A-1 was executed has been paid off, 
and conseauentiv the defendant had discharg- 
ed his burden of establishine that the promis- 
sorv note is reallv not sunnorted hw consi- 
deration, I am of the view that Exhibit B-3 
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does not indicate or establish any such pay- 
ment towards interest due on the mortgages 
ог а ‘discharge of the interest. The recitals 
in Exhibit B-3 specifically refer to arrears 
of interest and request that arrangement 
should be made by the defendant for the 
payment thereof, and this cannot by any 
means be construed as if there is no out- 
standing interest payable towards the interest 
on the mortgages. Having regard to these 
considerations, I am of the view that {һе 
dismissal of.the suit by the Courts below is 
not at all correct and the suit should. have 
been decreed. Accordingly, I set aside the 
judgments and decrees of the Courts below 


and allow the second appeal with costs 
throughout. 
R.S. | Second appeal 


eee er allowed. 


‘IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PRESENT :—G. .Ramanujam, J. 


G. P. Govindarajulu Petitioner* 


v. 


The State of Tamil Nadu, represented by 
the Collector of Tanjore . . Respondent. 


Tamil Nadu Land Reforms (Fixation of 
Ceiling on Land) Act (LVIII of 1961), sec- 
tions 3 (36-4) and 5 (3)—Private ‘trust — 
Definition — Petitioner holding lands within 
ceiling limits, creatina a trust and endowing 
property — Trust purely private — Authorised 
Officers clubbitia of the lands endowed with 
the holding of the founder not. valid. 


“Private trust” is defined in section 3 (36-A) 
of the Tamil! Nadu Land Reforms Act and 
section 5 (3-A) deals with the land held 
bv a private frust. For the purpose of 
the Act the land owned bv a private trust 
shall be deemed to be the land owned by the 
beneficiaries under the private trust and each 
stich beneficiary shall be deemed to be ‘the 
owner of the land to the extent of the share 
of ‘his beneficial interest in the said trust. 


ОЕР. No, 1950 of 1976, 14th December, 1978. 
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The Explanation to- that “sub-section . says 
that the trustees of a private trust shall be 
deemed to be a beneficiary if any income or ` 
part thereof ‘from such private trust is enjoyed 
by him or his heirs or family of: his heirs. 
In law, even a private trust has to be treated 
independently of the founder of the trust- or 
the beneficiaries. The definition of a person 
in section 3 (34) includes a private trust, 
and therefore, a private trust as a person is 
entitled to hold lands upto the ceiling: limit 
prescribed by section 5. This is, however, 
subject to section 5 (3-A) read with section 6. 
In cases where the beneficiaries under а . 
private trust can claim any specified share 
therein, then that specified share can be 
included in the holding of the beneficiary. 
Similarly, where the properties belonging to 
the private trust is enjoyed by the founder 
or by his heirs, then the trust or his- héirs ` 
are treated to be the beneficiaries for the 
purpose of section 3 (3-A) and therefore, to 
the extent of their benefit the lands belong- 
ing to the trust have to be included in the 
holding of the trustees. But, in the present 
case the trust deed clearly provides that the 
enfire income has to be utilised for.the pooja 
and neivediam of the idol of Lord Krishna 
and that the trustees or his heirs are not 
entitled to utilise any portion of the income 
from the trust property for their benefit. 
Therefore, there is absolutely no possibility 
of the founder or the heirs of the founder 
enjoying any benefit from the trust proper- 
"es. Sections 5 (3-A) and 6 cannot apply 
for the reason that the founder or his heirs 
are not beneficiaries of the trust and they 
are nof entitled to utilise any portion of the 
income: from the trust properties for their 
benefit. If section 5 (3-A) is to be applied, 
then the onlv beneficiary under the trust deed 
being the idol of Lord Krishna. the ,trust^ 
lands should be taken to belong tò the idol. 
Even then the lands cannot be clubhed with 
the lands held by the founder as has ‘been 
done in this case. [Rara. 4.] 


Petition under section 83 of Tamil Nadu 
Act LVIII of 1961, praying the High Court 
to revise the order of the Court of the Land 
Tribunal, Nagapattinam dated 25th March; 
1976 in C.M.A. (OT) No. 98 of 1975— 
MPT 98/G/NGT/A-5, Authorised -Officer, 
(Land Reforms), Nagapattinam, TUUM 


it} 


K. Chandramouli, for Petitioners. 


A. Sivaji, for Additional Government Plea- 
der, for Respondent. 


The Court made the following 


Oxver.—The pétitioner herein held lands of 


an extent of 15.31 standard acres on the 


commencement ‘of Tamil Nadu Act LVIII’ 


of 1961 as amended by Act XXXVII of 
1972. Another ‘extent of 3.42' standard 
acres had been endowed by the petitioner to. 
a trust called ‘Krishna Bhagvan Trust under 
a:document marked as Exhibit B-1, dated 
24th January, 1970. The said land endowed 
by him for the above trust was proposed ` to 
be included in his holding by the Authorised 
Officer. That was objected to by the peti- 
tioner. 
the trust lands were included in the peti- 
tioner's holding and his total holding . was 
determined at 18.73 standard acres. The 
view of the Authorised Officer was challeng- 
ed by the petitioner before the Land Tribu- 
nal but without success. The petitioner has, 
therefore, approched this Court by way of 
this revision petition. 


2. According to the petitioner, the lands are 


admittedly held by the trust and that no part 


of the income from the said trust properties 
can be utilised by the founder or members 
of the founder’s family under the document 
Exhibit P-1 and, therefore, the lands held by 
the trust should not have been included in 
the holding of the petitioner. The Tribunal 
took the view that the trust does not satisfy 
the requirements .of a religious trust of a 
public nature and that. finding in my view, 
cannot successfully be challenged. Admit- 
tedly, the idol of Lord Krishna has been 
installed inside the  petitioner's house and 
the public have no access to or right of wor- 
ship of the said deity. Therefore, the trust 
though of a religious nature can only'be a 
private trust. The Tribunal then proceeded 
to say that as the trust is of a private nature, 
the lands: owned: by the trust should Бе 
clubbed with the lands of the petitioner as 
the word ‘person’ in section 3 (34) included 
a private trust as well as a public trust. The 
question is whether this view is correct. 


GovINDARAJULE. о. STATE OF ТАМЫП. Маро (Ramanuyjam, 7.) 


But, his objection was overruled and. 


trust has not been challenged before me by 
the petitioner. Therefore we have to pro- 
ceed on the basis that the lands are held by a 
private trust. There is also no dispute that 
a private trust.as.in this case. cannot. get 
exemption under section 2-of the Act. 


4. ‘Private trust has been' defined in sec- 
tion 3 (36-A) of the Act and section 5 (3-A) 
deals with the land held by a priváte trust. 
"Lhat'sechon says that for the purpose of 
this Act the land owned by a private trust 
shall be deemed to be the land owned by the 
beneficiaries under the private trust and each 
such beneficiary shall be deemed to be the 


- owner of the land to the extent of the share 


of his beneficial interest in the said trust. 
The Explanation to that sub-section says 
that the trustees of a private trust shall be 
deemed to be a beneficiary if any income or 
part thereof from such private trust 
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is|' 


enjoyed by.him oz his heirs or by his familyl 


or by the family of his heirs. In law even 


a private trust kas to be treated indepen-| 


dently of the 
beneficiaries. 

section 3 (34) includes a private trust, and, 
therefore, a private trust asa person is 
entitled to hold lands upto the ceiling limit 
prescribed by section 5. This is, however, 
subject to section 5 (3-A) read with . sec- 
tion 6. In cases where the beneficiaries 
under a private trust can claim any specified 
share therein, then, that specified share can 
be included in the holding of the beneficiary. 
Similarly, where the income .of the proper- 
ties belonging to the private trust is enjoyed 


founder of the trust .or the 


by the founder or by his heirs, then the trust}. 


or his heirs are.treated to be the beneficiaries 
for purpose of section 3 (3-A) and therefore, 
to the extent of their benefit the lands 
belonging to the trust have to be included in 
the holding of the trustee. 
trust deed Exhibit B-1 clearly provides that 
the entire income has to be utilised for the 
pooja and neivediam of the idol of Lord 
Krishna and that the trustees or his heirs are 
not entitled to utilise any portion 
income from the trust properties for their 
benefit. Therefore, there is absolutely no 
possibility of the founder or the heirs of the 


" founder enjoying апу: benefit from the trust 


3. The finding of the Tribunal that the trust 
called "Krishna Bhagvan Trust’ is a private 


properties.’ Sections 5 (3-A) and 6 cannot 
apply for the reason that the founder or his 


The definition of ‘person’ in, 


But, here the| ' 


~ 


of the} 


i4 


Нейгѕ are notbeneficiaries of the trust and 
they аге -not entitled to utilise any portion 
of the income from the trust properties for 
their benefit. , If section 5 (3-A) is:to be 
applied, then. the only beneficiary. under the 
trust deed being the -idol of Lord -Krishna, 
the trust lands should be taken to belong to 
the idol. Even then the lands cannot be 
clibbed with the lands held by the founder 
as has been done in this case. 
view of the matter the order of. the Tribunal 
cannot be.sustained in law. The Civil Revi- 
sion Petition is therefore allowed and the 
lands belonging to the trust of an extent of 


3.42 standard acres will stand excluded from. 


the holding of the petitioner. 
no order as to costs. 


RS. ———— Petition. allowed . 


There will be 


IN THE HIGH COURT OF JUDICA- 


TURE AT MADRAS. .. 
PRESENT ;—T. "Ramaprasada ‘Rao, CJ. 


T. R. P. Raja icum выш, 
E аи 


v. 


Navarieethammal- and others | 
ses Respondents. i 


~ 


Tamil Nadu City Tenants Protection Act 
(ПІ оў 1922), section 2 (4)—Tenani—Defini- 
tion—Successor in interest of. tenant entitled 
to claim benefits under the Act — Tenant 
nct in actual physical possession of land and 
building not entitled to claim benefits of 
` the Act. ` 

- Whatever may have been the position at 
ore time regarding a tenant who holds over 
after the determination of the tenancy agree- 
ment,-the law, as-it stands nów, enables such 
a teriant also to claim. the benefits under the 
Tamil Nadu City Tenants’ Protection Act 
by reason of the provisions of section 2 (4) 
(8) (а). The question. however, is. whe- 
th2r actual physical possession of-such land 
ard: building should be with the tenant, or 
his successor-in-interest to enable him to 
claim such benefit. © The provision contained 





*Q.R.P. No. 1526 of 1977. ` 23,0 October, 1978. 
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In this. 


. tory entitlement under the Act. 


` the original tenant of the vacant site, 


AL REBORTS ' [1979 
in section 2. (4) (it) of the-Act speaks of 
any predecessor in-interest having erected a 
building on the demised ‘land’. That pre- 
supposes therefore that a stuccessor-in-inte- 
rest of the person who erected such building- 
and who continues to be in possession of the 
land and building would be a tenant within 
the meaning of this provision. That this is 
the reasonable conclusion is also made clear 
by the amendment to the section intro- 
duced by Act XXIV of 1973, under 
which a tenant will also include the ‘heirs of 
such person as is referred to in sub-clause (t) 
or sub-clause (4) (а) or (#) (b) and shows 
that even the heirs of the tenant. will be en- 
titled to the benefit of the Act provided that 
they continue to be in possession of the land 
and building [Para. 4.] 


On a fair reading o of section 2 (4) (й) (b): 
of the Act, it is clear that such physical and 
actual possession of the land and building is 
a sine qua non to project the benefits or statu; 
If that were 
not the intendment of this piece of legisla- 
tion, then the very foundation.of its objec- 


. tive would be lost, арӣ `аё the same time it 


would be a travesty to hold that it is ‘only 
who" 
put up ‘thé structure, who would be entitled” 
to the benefits of the Act and that his 
heirs, though they may be persons’ who can 
be described as tenants would not be entitled 
to such benefits even though they have parted’ . 
with possession. Тһе primordial requirement 
for a tenant to ‘claim’ the benefits under the 
Act is that he should be in actual physical 
Possession cf such land and building . 
[Para. 6.1, 


Petition ander section 115 of Act V of 1908 
praying the High Court to revise the,;order 
of the Small Causes Court, Madras in 
E.A. No. 37 of 1975—M.P. No. 2200 of 
1972 in E.S. No. 67 of 1972. 


4. Seshan, for Petitioner. 

C. P. Rajagopala Iyengar, for Коно, 
The Court delivered the following | 
Jubcment. —The landlord of property No. 
1/75,. Chellappa Mudali Street, Perambur 
Barracks, Madras is the petitioner. The 


case of the petitioner’ is that опе Ratnavel 
Chettiar, the predecessor-in-iriterest- of the 


ii] 


respondent herein, took on lease the above 
property (land) belonging to the petitioner 
in or about 1935 and put up a construction 
in the said land prior to 1955. ' The peti- 
tioner's furthér case is that when Rathnavel 
Chettiar was alive, be executed a fresh lease, 
Exhibit P-1, dated 9th March, 1960, in and 
by which Rathnavel Chettiar agreed to pay 
a rent of Rs. 75 per month against the 
original rent of Rs. 14 per month which was 
enhanced from time to time. Thereafter 


there were certain proceedings under the 
Tamil Nadu Buildings. (Lease and Rent 
Control) Act, between the petitioner and 


the successors-in-interest of the said Rathna- 
vel Chettiar, and it is stated that in or about 
1965, the respondents surrendered a portion 
of the land, and were prepared to pay a 
further increased rent of Rs. 100 per month 
for the remaining portion of the demised 
land, probably because, as already stated, 
Rathnavel Chettiar had already put up the 
superstructure and the respondents wanted 
to continue as tenants in the property, which 
is the subject-matter of these proceedings. 
The complaint of the petitioner is that in or 
about 1972 the respondents sublet the entire 
demised land, as well as the superstructure, 
to the Sth défendant in the ejectment ` suit 
filed by the petitioner herein. Coming to 
know of this the petitioner issued a notice 
Exhibit P-3, dated 13th March, 1972, termi- 
nating the tenancy of the resporidents, in so 
far as the land was concerned, and asking 
the respondents to surrender possession. 
The respondents replied claiming benefits 
under the City Tenants Protection Act. The 
petitioner was therefore obliged to file the 
ejectment suit. In that suit the respondent 
filed an application under section 9 of the 
City Tenants Protection Act, claiming bene- 
fits under the said Act. The trial Court 
allowed their petition and granted them the 
benefits under section 9 of the City Tenants 
Protection Act. The petitioner preferred an 
appeal to the Appellate Authority (Chief 
Judge, Court of Small Causes, Madras), who 
also dismissed the appeal of the petitioner. 
The appellate authority found that there was 
nothing to show that-there had been a varia- 
tion in the terms’ of the tenancy; secondly 
that there was nothing in the Act which 
prevented the tenant of a vacant land from 
subletting the land and that if he sublet the 
MLI—I9 
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land, he would be disentitled to the benefits 
tinder the Act, and, thirdly, that the Act did 
not contemplate that the person, who conti- 
nued to be a tenent of the land and who 
sought for the benefit under section 9 of the 
Act, should Ье in actual physical possession 
of the land. It is as against this order that 
thé present revision petition has been filed. 


2. In paragraph 4 of the plaint filed under 
section 41 of the Presidency Small Causes 
Court Act, which initiated this (sic) discus- 
sion between the parties, it is stated as follows: 


“After the death of Rathnavel Chettiar, 
the defendants 1 to 4 occupied the land, 
mentioned in the schedule below; Subse- 
quéntly in proceedings in H.R.C. No, 2457 
of 1965, the defendants 1 to 4 agreed to 
pay the land rent of Rs. 100 per. month 
and also in pursuance of the consent order 
passed in the aforesaid H.R.C. proceed- 
ings a strip of 44’x 5’ out of the schedule 
mentioned land was surrendered · їо the 
plaintiff". 


Learned counsel for the respondents concedes 
that there were such proceedings in 1965, · 
that there was a surrender of a portion of 
the originally demised vacant land and that 
contemporaneously the rent was also increas- 
ed to Rs. 100. Therefore the finding of 
the Court below that there was no evidence 
to show that there had been a variation in 
the terms of the tenancy appears to be 
incorrect. This aspect of the matter has 
to be further enquired into. | 


е p 


3. The legal contention of learned .counsel 
for the landlord-petitioner is that the tenant 
in occupation of the vacant land, claiming 
benefits under the ` City Tenants Protection 
Act, should be in actual possession: of. the 
land and that he cannot claim such: entitlez 
ment in cases where he has parted with actual 
physical possession of the land and building 
put up by him fo a ‘third party. It is 
common ground im this case that the land and 
the building has been  sublet to the fifth 
defendant in the main action. Relying upon 
the provisions of section 2 (4) of the Act 
the legal contention of learned counsel . for 
Ње petitioner is that the coriclusion: of the 
Appellaté "Authority" that actual physical 
possession by the tenant i$ not -contetnplated, 
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is: against. law. ;Learned. counsel for the 
respondent would, | however, say that’ 'such 


actual physical ‘possession | of the land. and 
йш. is hot necessary. | | 


Section 2 which-is the definition UM 
deines "tenait in! sub: ‘section (9 as follows: 


Section 2 (4): 
, Jand— 
“a means à ОРАУ liable to. pay rent in 
respect of .such; land,,,, under a ‘tenancy 
agreement, express or, implied, and (й) 
includes—(a) any such person as is refer- 
'.red to in’ sub+clause::(i): who- continues in 
possession оЁ е land after the: determina- 
tion of the tenancy agreement;:(b) any 
person who: wasa tenant in respect'of such 
land.under.a tenancy agreement to which 
"this Act is applicable under sub-section (3) 
of section: 1-and who or ‘any'.of his pre- 
''decessors-in-interest had erected any build- 
ing on such land and . who continues in 
‘actual physical possession: of ‘stich land and 
building, notwithstanding that (1)... 
.(2).. (c) the heirs of^ any * sich 
person as'i$ referred to in sub-clause (i) 
or sub-clause (i), (aj or (i) '(Dy;-'but 
‘does not include. a 'sub-tenànt or his heirs". 


"tenant! in, ‘relation to any 


Whatever may. have been’ the: position, at one 
time. régarding a tenant who holds over after 
the determination of the tenancy agreement 
the law as it stands now enables. such a 
tenant:also to claim. the benefits under the 
Act by reason: of the provisions of.section 2 
(4) (й) (а). .The question .however, is 
whether” actual physical possession of ‘such 
land and: building should be: with. the tenant, 
or «his succéssor-in-interest to enable him to 
claim such benefit. The argument of-learn- 
ed:'counsel for the petitioner is that it was 
only: Rathnavel Chettiar, -who could  clairn 
the benefit- 'as' a tenant, and:/not'his succes- 
sors-in-interest.or heirs. This is against the 
very-intendment'of section 2 (4) : (шу (5). 


As already excerpted, this provision :speaks . 


dE “any predécessor-in-inferest . ‘having erected 
a building ‘on the -demised land’. ‘That pré- 
supposes : therefore that'a successor-in-interest 
of thes ipéson. "who erected such -building and 
who continúes to bé in possession of ‘the’ land 
and building would be a tenant within ‘the 
meaning of this provision. That this ‘is. the 
reasonable conclusion is also made clear by 
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the amendment io the section which was, 
introduced by Act XXIV of 1973, under 
which a tenant will also include the heirs 
of such ‘person as is- referred to in sub- 
clause (t) or sub-clause (è) (а) or (#) (b). 


. It shows that even heirs of the tenant will be 


entitled’ to the benefit of the Act provided 
that they' continue to be in possession of the 
land and building. "I am, therefore, unable 
to' agree with the contention of' learned 
counsel for the petitioner that it was only 
Rathnayelu Chetti who could claim the bene- 
fits under the ‘Act, and not his heirs who are 
defendants 1 to 4 in the litigation. 

5. But, even if defendants 1 to 4 are 
entitled to protection and the legal entitle- 
ment provided under the Act, the question 
still is whether such persons. ‘who are heirs 
of the tenants so entitled to the benefits under 
the Act should prove actual physical posses- 
sion of such land and building and whether 
such possesssion is a condition. precedent to 
gain the entitlement and the benefits under 
the Act? Ona fair reading of section 2 
(4) (9) (5) of the Act, it is clear that such 
a physical and actual possession of the land 
and building is a sine qua non to project the 
benefits or statutory entitlement under the 
Act. If that were not the intendment of 
this piece of legislation, then the very founda- 
tion of its objective would be lost, and at 
the same time it would be a travesty to hold 
that it 15 only the original , tenant of the 
vacant site, who put -up the . superstructure, 
who would. be -entitled to the benefits of the 
Act and that his heirs, though they may be 
persons who can.be described as: tenants 
would be entitled to such benefits even though 
they have parted with . possession. І am, 
therefore, of the view that the primordial 
requirenient for a tenant to claim the benefits 
under the ‘Act is that he should be in actual 
physical possession of such land and. building. 


. As I said, the Court below, without any 
deed ‘discussion about real intendment, 
objective, meaning and purpose of the.Act and 
its legislative intendment, granted the, benefit 
under the Act to the respondents, : on the 
ground that the Act does not contemplate 
(2): that, if there is subletting,the tenant 
would be disentitled to the . benefits, and 
(2) that the tenant, to claim the benefits 
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under the Act, should be in actual physical 
possession of the land and building. As in 


my view, the matter has to be reconsidered ' 


in the light of the observations as above and 
in the. light of the material hereafter to be 
considered by the Court below, the order of 
the Court below cannot be sustained. It is 
accordingly set aside and the subject-matter 
is remitted: to the Court below for re-enquiry 
and consideration in the light of the provi- 


sions of law. and the observations made 
above. 
7. The Civil Revision Petition is allowed. 


There will be no order as to costs. 


R.S, Revision allowed 


and matter remitted. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present:—T. Ramaprasada Rao, CJ. 
M. A. Sathar Sayeed, J. 


P. Periasami and others : 


and 
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Ф. ee 


Р; Periathambi and others 
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: Hindu Law—Self-acquired property of father 
—Right of undivided son as against divided 
son—Undivided sons inherit as tenants-in- 
common—Divided son excluded. 


The undivided son's right over the self-acquir- 
ed property of his father could- only be as 
sapratibandha daya and not as unobstructed 
heritage ‘or apratibandha ‘daya, since aprati- 
bandha daya or unobstructed heritage is 
traceable to an existing right which in turn 
is relatable to the right by birth in the Hindu 
family. The very fact that such a right is 
dormant during the life time of the father, 
completely bettressed the same and ultimately 
the undivided son or sons can only inherit 
such self-acquired properties of their father 
as tenants-in-common: with no rights · of 
survivorship inter se as between them. 


[Para, 21.] 
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A divided son was excluded in the matter of 
the share of the self-acquired property of the 
father whereas the undivided sons take the 
property not as coparcenors inter se with 
rights.of survivorship but only as tenants-in- 
common. [Para. 21.] 
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daya. ` [Para. 22.] 
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lants.. . ...:. "e "a 26 


R. Sundaralingam, R. T. Doraiswami, W. 
K. Sankaran and. R, Srinivasan, for Res- 
pondents. E. Р 


The Judgment of the Court was- delivered by 


Ramaprasada Rao, CJ.—As against a 
cominon judgment rendered by the Subordi- 
nate Judge of Tiruchirappali in O.S: No. 
124 of 1964 and O.S. No. 161.0# 1965, the 
above appeals arise. The plaintiffs in O.S. 
No. 124 of 1964 are the appellants in À. 
S. No. 141 of 1972 and the same three plain- 
tiffs as above, who are defendants 4 to 6 in 
O.S. No. 161 of 1965 are the appellants in : 
A.S. No. 142 of 1972. Both the suits are 
laid as suits for partition. We shall consi- 
der the relative claims of parties in the course 
of our judgment. In the Court below evi- 
dence was recorded in O.S. No. 124 of 
1964. The first plaintiff in O.S. No. 124 
of 1964 who is the fourth defendant'in О. 
S. No. 161 of 1965, examined himself as 
P.W. 1. The first defendant in O.S. No. 
124 of 1964, who is also Һе first defendant 
in O.S..No. 161 of 1965, examined him- 
self as D.W. 1 and the plaintiff, 8th defen- 
dant, 13th defendant, 17th, defendant . and 
the 18th defendant in. O.S. No. 161'of 1965 
have examined themselves as D.Ws.:2, 3, 
4, 5 and 6 respectively. We shall maintain 
in these appeals such references to parties 
for purposes of convenience. . The- geneo- 
logical. ‘tree showing the relationship of the 
parties is set out hereunder for ready refe- 
rence. The description of the parties are as 


set out in O.S.’ No. 161 of 1965. 


ti] 





PENNAN AMBALAKARAN (DIED 1906) 


PENNAN.II - , 
| T. 
| 1 
PENNAN.III ` 
PENNAN VELLIAN MET 
MUTHIRIAN . | 
| j^ 
| l 
\ 
. | 
AMBALAGARAN P.A. ‘+ Periasamy R.5. } 


l^: 
(DIED on -15-2-1954), | Р.А. Сапарафу R.6.] 
| | P.A. Rajarathinam R.7, М 


p Pennan' Р.А. Rathina- R.8. 
Muthirian sabapatbi 

| ‚В; 1 Plaintiff - 
P. Periathambi,..... R2.) Оо р-1` 
Р, М№Мафеѕап,.....- R.3. + Appellants. \ ‘to 
P. Annasami...... К.4.Ј. © D-6 
Р. Periasamy 1 a l 
P. Onthan Appellants, . J 
P. Thopalan / 
D. Tisthe mother : 
D-4, D.-5 D-6. ^ 


2. The common ancestor was one Ponnan 
Muthiriar hereinafter referred to as Pennan-I. 
He had three sons Pennan” Ambalakaran, 
‚ who died in the year 1906, hereinafter refer- 
red as Pennan-II and Chinnan Ambalakaran 
and Vellian Ambalakaran. Pennan-II in 
turn had three sons, the first son called 
' Pennan Muthiriar Ambalakaran hereinafter 
referred to as Реппап-ПІ, the second son 
Vellian and the third son Anaikutti. 
Pennan-III married twice. Through his first 
wife Nallangal he had defendants 1, 2 and 3 
and through his second wife Periakkal, wha 
was originally the 7th defendant in the suit, 
and who died pending suit, he had defendants 
4, 5, 6, who in turn ‘аге the plaintiffs „їп 


O.S. No. 124 of 1964. Velliayan had one-- 


son, who is the plaintiff. Anaikutti had four 
sons, who are defendants 8, 9, 10 апа 11^ 
The description of the above parties exhausts 
the line of Pennan-II. We now come to 
Chinna Ambalakaran, the second son of 
Pennan-I. He had four sons. The only 
surviving members inthis branch are defen- 
dant 12; who also died, inthe course of the 


PERIASAMI 0, PER(ATHAMBI (Ramaprasada Rao, GF.) 





‘suit О! IX 


B,C, D tọ that plaint, 


149 


. PENNAN-I (DIED. 1884) 





CHINNAN AMBALAKARAN Vallian Ambalakaran 
l 


Eesi | | | | 
Onth- Nettai- Vallian Subban Pennan Chinnai- D-18 








an yan | died yan 
| R.14. (Died.) 
| Vellian Onthan | R.13 -—— 
R.10, R11. | D-17. | | og. 
Chin- (D-13) D-14. | | Ratki- Amir- Ay- 
nasamy | nam tham yer 
D-12-D-9, l | R-19. R-20. R-16 
Died . | | | 
D-g-. Pennan- Anai- | 
to "(died) kutty | 
Di . | D-15. R.12. D16. | 
Kanna- ntti. | | 
- miah nam | 
R:17. R.18. | 
ООЗЕ | | 
Peria- Tham- Anai Роппи- Kana- 
samy arai kutty swami gammal 
W/o Onthan 
Than- 
gamma} 


suit defendant 13, defendant 14, defendant 15, 
who’ died pending suit and defendant 16. 
Vellian  Ambalakaran, the third son of 
Pennan-I, left behind defendants 17 and 18. 
This defendant 17 died during the pendency 
'of the appeals and his legal representatives 
have ‘been brought on record. Even so 
defendant 18 died during the pendency of 


‘the appeals and his legal representative have 


also been brought on record in these appeals. 
There is no showing in the record as to what 
were tbe properties left by Pennan-I. In 
the schedule to the plaint in O.S. No. 161 


‚ of 1965 which is the main suit, the properties 


left by Pennan-II at the time of his death 
in 1906 and the properties acquired in the 
name of Pennan-II from the years 1906-1951 
are the sübject-maiter ‘of this and the other 
.124 of 1964. The properties 
which were 1 ft by Pennan-II are all detailed 
in Schedules AI, BI, CI, DI and EI appended 
to the plaint'in О:5.; "No. 124 of 1964. The 
properties which were. acquired in the name 
‘of Pennan-III are described in Schedules A, 
Plaintiffs and defen- 
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dants 8 to 11 in O.S. No. 161 of 1965 make 
common cause as against defendants 1 to 6 
therein. Defendants 4 to 6 in O.S. No. 
161 of 1965 who are the plaintiffs in O.S. 
No. 124 of 1964 are the contesting defen- 
dants and hence, they are the appellants in 
A.S. No..142 of.1972. Defendants 17 and 
18 in O.S. No. 161 of 1965 have filed a 
memorandum of  cross-objections in A.S. 
No. 142 of 1972. The case of the plaintiffs 
and defendants 8 to 11 (as already stated 
they are referred to as such in O.S. No. 161 
'of 1965) is that all the properties described in 
Schedules A, B, C, D and the sum and sub- 
stance of which are contained in the schedules 
to the plaint in O.S. No. 124 of 1964 are 
joint family properties in which the branches 
of Pennan-III, namely, defendants 1 to 6, 
plaintiffs’ branch and  Anaikutti's 
namely, defendants 8 to 11 are entitled to 
equal shares. This is resisted by defendants 
1 to 6. 

3. The properties in dispute are mostly 
Nanja and Punja lands and-they are situate 
in four villages. The A Schedule properties 
are in Mullikkarumbur Village, B Schedule 
properties in Kulumani village, the plaint C 
Schedule properties in Kudalaipatti village and 
the D Schedule properties in Koppu North 
village and E Schedule in Koppu South village. 
The case of the plaintiffs is that Pennan-II 
who died in the year 1906, left considerable 
properties, which according to the plaintiff, 
are his own self-acquisitions and that they 
are comprised in the suit Schedules A to D and 
thatafter the death of Pennan-II, Pennan-TII, 
the  pfaintiffis father and the father 
of defendants all remained as members of 
a Hindu undivided family and that 
Pennan-III was the manager thereof and that 
Pennan-III with the surplus income from the 
family properties acquired various properties 
' but in his name setout in Schedules A to D 
and that Pennan-III had no independent 
means of income other than joint family 
income and that therefore all'such properties 
acquired and left by Pennan-II and all those 
properties added to them by Pennan-III when 
he was manager of the joint family are all 
partible properties and that the plaintiff would 
be entitled to a one-third shate therein. The 
alternative case is that even if the properties 
standing in the name of Pennan-III are to be 
considered as his own properties, he threw 


branch, - 
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them info the common stock and thus, there 


was а blending of such properties with joint 
family properties and that  Pennan-III, 
Vellian, the plaintiffs father and Anaikutti, 
the father of defendants 8 to 11 treated such 


-blended properties as joint family properties 


and in that sense also, he was entitled to his 
legitimate share. 


4. We have to note at this stage a second 
set of pleadings and a different case which is 
commonly fought out as between the plain- 
tiff and defendants 1 to 11 on the one hand 
and defendants 12 to 18 on the other. The 
case of the plaintiff is that defendants 12 to 
18 have no interest in the suit properties at 
all. To further his contention a common 
cause is made through the fourth defendant 
that Pennan-I died about 75 years ago and 
he left very little properties which did not 
produce any income and that after the death 
of Pennan-I, Pennan-II left the village and 
his two brothers Chinnan and Vellian and 
what little properties Pennan-I left were taken 
over by Chinnan and Vellian and therefore, 
there was a severance in status and in enjoy- 
ment between Pennan-II and his two brothers 
and therefore the branch of Chinnan and 
Vellian now represented by defendants 12 to 
18 have no interest in the suit properties at 
all. On the other hand, defendants 17 and 
18, who resisted such a stand would aver that 
there was no division or partition as between 
Pennan-II and Chinnan and Vellian and that 
the family being an agricultural ‘family, 


Pennan-II continued to be the manager and. 


notwithstanding the fact that each of the bran- 
ches grew from time to time by the birth of 
sons and grandsons, there was no partition 
at all and the properties acquired by Pennan- 
II in the four villages referred to in the plaint 
and the later accretions should be treated as 
joint family properties in which they should 
be deemed to be the sharers. 
that defendants 17 and 18 were in possession 
and enjoyment of some properties in some 


of the villages referred to above and, that, . 


therefore, they were entitled to a one-sixth 
share each, as their father Vellian was 
entiled toa one-third share therein. They 
would allege that the common cause made by 
the plaintiff and other defendants in the 
action that Pennan-II left the village leaving 
his two brothers Chinnan and Vellian and 


They admit - 


in 


the available- family properties left by Реп: 
nan-I, is not true.. Ultimately, defendants 17 
_and 18 contended that the lands in their pos- 
session should not be disturbed and even tf & 
decree for partition, is made, accepting their 
contentions, those lands should be allotted to 
them. As already stated, the common catse 
made by the contesting parties was that the 
only properties left by Pennan-I were taken 
over by his two sons, Chinnan and Vellian 
and that, therefore, defendants 17 and 18 have 
no more surviving interest or title in the other 
properties of Pennan-II. We may at once 
state that in so far as defendant 13 is con- 
cerned, hehas filed a memo. of compromise 
and adjusted his claim with the appellant and 
respondents 1 to 8. It is recorded. 


5. We shall presently consider whether the, 
claim of the 17th and 18th defendants, whose 
legal representatives are now before us and 


who have filed cross-objections in A.S. №. 


142 of 1972, questioning the finding of the 
trial Court that Pennan-II left his father's 
properties (Pennan-I's) and disclaimed totally 
any interest therein and made it over to his 
other two brothers to be enjoyed by them 
absolutely, is sustainable or not. No inde- 
pendent case was put forward by defendants 
13:to 16. Defendant 12 died and his legal 
representatives were brought on record. 


6. We shall now fake up the main contest 
as between the plaintiff and defendants 8 to 
11 on the one hand and defendants 1 to 6 on 
the other. It is common case of parties that 
Pennan-I] when he died in or about 1906 
left the properties in the four villages as 
above and those properties should be taken 
to be his self-acquisitions and not properties 
imprinted with the character of ancestral pro- 
perties. The case of the plaintiff is that after 
the death of Pennan-II, Pennan-III the plain- 
Нв father and the father of defendants 8 
to 11 constituted members of an undivided 
Hindu family and improved the same by pur- 
chasing the properties in Pennan-III’s name 
and that therefore, they were entitled to a 
one-third share therein. А 


7. The ‘fourth defendant who sails along 
with his natural brothers defendants 5 and 
6, would say that his step-brother, the first 
defendant herein is the cause of this litiga- 
tion; He would deny that there were any 
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Properties of Pennan-II which formed the 
nucleus for Pennan-III. The specific case 
of the fourth ‘defendant is that after the 
death of Pennan-II, Pennan-III and his two 
brothers. Vellian and Anaikutti enjoyed their 
share in the self-acquisitions of their father 
Pennan-II separately and that they have been 
purchasing properties in their own right and 
to the knowledge cf each other and that after 
the death of Pennan-II there was a division 
between the three brothers, namely, Pennan- 
ПТ and his two brothers and that by their 
conduct they made it known that.they were 
divided members. The further case is that 
Pennan-III was independently securing lease 
of lands and borrowing moneys from third 
parties and. it was this which formed the 
foundation for the various acquisitions made 
by Pennan-III in his own name. He would 
also rely upon a will executed by Pennan-III, 
in and by which he left certain properties to 
his sons, defendarits 1 to 6 and also to his two 
wives. There’ are positive indicia ‘that the 
properties which are the subject-matter of 
these two suits are his self-acquired proper- 
ties and that the suit, O.S. No. 124 of 1964 
was filed against the step- -brothers, namely, 
defendants 1 to 3 for partition based upon 
the two wills executed by Pennan-III on 19th 
July, 1950 and 14th November, 1953. The 
fourth defendant incidentally states that -he 
has paid-off a large portion of the debt of 
Pennan-III besides paying income-tax, which 
in any event, should be paid over to him in 
case the plaintiff's contention is upheld. He 
also sets up an’ independent claim with regard 
to item У in the A schedule property and says 
that 161515 own property. Defendants 8 то 


11 support | the case of the plaintiff. 


8. Weare not ‘traversing the pleas raised by . 
defendant 13 as his claim has been adjusted 
in this appeal. 


9. On the above sister pleadings the fol- 
lowing issues have been framed and the suits 
were tried together as per the directions of 
this Court. ` 


1. Whether Канай ‘Ambelagaran and. his 
three: brothers. constituted a: Hindu joint 
family as-alleged? 


.2. Whether the three sons of  Pennan 
Ambalagaran after his death remained: as 
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members of the joint family as alleged .in. 
the plaint or whether the three sons sepa- 
tately got and separately enjoyed their 
_ Shares in the acquisitions. of the father? 
3.. Whether the properties purchased by 
. Pattaidar Pennan Muthiriar since 1905 are 
joint family properties as Contenda by the 
plaintiff ?. 
4. Whether 35 cents in item 5 of A sche- 
-.dule is the exclusive property of: the 4th 
defendant?. 
5. Whether Akkandi was validly married 
to Chinnan Ambalagaran, if not whether 
defendants 12 to 16-have any rights i in the 
family? 
6... What provisions have to be made for 
discharging the debts contracted by Pattai- 
dar, Pennan Muthiriar? 


7. Whether the, 4th defendant.is entitled 
to be paid the amounts paid by him for 
discharge of his father's debts and the 
amounts paid towards agricultural income- 
Фах? c. 
/8. Whether the suit had been pepe 
valued and proper court-fee paid? 


9. To what shares if any are the parties 
entitled and in which items of the suit pro- 
perties? 


= 10. Whether the defendants 1 to 6 and 
their father have prescribed title by ad- 
Verse possession? 


11. To what relief? 


' The learned Judge held that Pennan- 
Hi and his two brothers remained as mem- 
bers of a joint family as alleged in the plaint 
and that the properties purchased by Pennan- 
III and the -properties purchased by, the 
fourth defendant described as item 5 in the 
A schedule are all joint family properties and 
that. the suit properties are not the self- 
acquisitions of Pennan-III. There was no 
serious argument оп the finding that item 5 
in the A schedule standing in the name of the 
fourth defendant is joint family property. 
We, therefore, confirm this finding of the 
trial Court. After answering © the other 
issues, the trial.Court decreed both the suits. 
Hence, the appeal A.S. No. 142 of 1972 by 
defendants 4 to 6 and by them as plaintiffs 
іп O.S. No. 124 of 1964, the Appeal 5. 
No, 141 of 1972, 
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11. In‘ozder to set at rest the controversy. 
whether Pennan-II did have at the time of. 
his death any ancestral properties which he 
obtained from Pennan-I, it would be conveni-. 
ent at this stage to deal with that part of the 
dispute as between the branch of Рерпгп-П. 
and the two other sons of Pennan-I, who 
figured as defendants 12 to 18 in the suit. 
We have already referred to the fact that 
defendant 13 after adjusting his differences 
filed a memorandum of compromise and there- 
fore, the contest between defendant 13 on 
the one ard the members of the branch of 
Pennan-II may be closed. But the contro- 
versy as between the ‘above breach of 
Pennan-II and defendants 12 and 14 to 18 
survives, Excepting for the ` contest by 
defendants 17 and 18, there was no indepen- 
dent argument on the side of defendants 12 
and 14 10 16. In their memorandum of 
cross-objections, the legal representatives of 
defendants. 17 and 18 question the. find- 
ing of the trial, Court which held against 
them. The cross-objectors’ case is that 
the lower Court acted merely on the hearsay 
of the plaintiff and some of the defendants, 
who had no personal knowledge about the 
transactions and events. The sheet anchor 
of their defence is that as there is no clinching 
evidence to prove that there was a division 
in status or division by metes and bounds 
of the family properties as between Pennan-II 
and his brothers Chinnan and Vellian, the 
case of defendants 17 and 18 now pursued. 
by their legal representatives is that they, as 
the heirs, who are alive in the branch of 
Vellian, would be entitled to а one-third 
share in the suit properties. They would 
also make capital of the fact that they have 
been made’ parties to this action by the plain- 
tiff and as it is the common case that their 
ancestors were in possession of some lands 
(not identified) in two out of the four villages 
in which the joint family properties аге 
situate they should be considered as undivi- 
ded members of a Hindu Joint family in 
the light of alleged evidence of such- 
possession cf lands which might have origi- 
nally belonged to Pennan-I. They produced 
Exhibits B-143 to B-163 and B-233-to B-254. 
They are all kist receipts evidencing payment 
of kist by the 17th defendant. It is also 
brought out that the 17th defendant in his 
own right, mortgaged the lands in Mudalai- 
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patti Village under Exhibit B-230. and that 
the legal representatives of the 17th defen- 
dant had no discharge the same. On the 
strength of such possession of lands, it is 
said that there was no division in the family 
at all. “Referring to the evidence of D.W. 2, 
who is the plaintiff who admits such enjoy- 
ment of Mudalaipatti lands by the 17th defen- 
dant, since Pennan-II let them to his 
brothers, they would point out what the plain- 
tiff has no personal knowledge as to whether 
Pennan-II and his brothers Chinnan and 
Vellian were divided or not. They would 
refer to the alleged vague evidence of P.W. 1 
who is the fourth defendant in O.S. 
No. 161 of 1965 who also speaks to some- 
hearsay evidence tothe effect that Pennan-III 
told him that lands of the family were left 
over for the benefit of Chinnan and Vellian. 
Specific reference is made to the fact that 
P.W. 1 is also not aware of the date or the 
mode of division of  Pennan-I's lands. 
D.W. 5 who is the 17th defendant as well 


as D.W. 6 would only refer to their separate- 


enjoyment of the Mudalaipatti lands and 
would assert that the mere fact that they were 
in possession of some properties of Pennan-I 
cannot lead to the irresistable inference that 
the ancestors of defendants 12 to 18 should 
be deemed to have separated themselves from 
Pennan-II. In the end however they would 
pray that - defendants 17 and 18 together 
should be granted a decree for a one third 
share in the entirety of the admitted joint 
. family properties which were in the posses- 
sion of Pennan-II at the time of his death 
or in any event, the properties in the posses- 
sion of defendants 17 and 18 respectively be 
sustained without themselves being deprived 
of the same. 


12. In answer to this claim in the cross- 
objections, the contention of the other party 
contesting the same which include the plain- 
tiff and defendants 1 to 11 is as follows: 


13. Pennan-I as per the record left only 
two items of properties in Etteri Village as 
is seen from pattas marked as Exhibits D-1 
(a) and D-1 (b) in an earlier action between 
the parties in O.S. No. 13 of 1946 on the 
file of the Sub-Court, Tiruchi. ^ Besides 
Pennan-I had a one-eighth share along with 
seven others іп another property as is seen 
from Exhibit B-271 and both the above lands 
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were dry lands of an extent of 12 to 16 
acres and that as per. Exhibit A-196 -which 
was the written statement filed by Pennan-III 
in an earlier action, the small extent of lands 
held by  Pennan-I were unproductive dry 
lands and its income could not have exceed- 
ed more than Rs.-50 per annum. A refe- 
rénce is also made in the evidence of 
Pennan-III who was examined in O.S. No. 13 
of 1946. Pennan-III reiterated in the above 
suit that the entire lands left by Pennan-I, 
were cultivated by his uncles  Chinnan and 
Vellian, the ancestors of defendants 17 and 
18 and that Pennan-II was independently 
exerting himself by taking on lease lands 
belonging to third parties besides trading in 
grains and paddy. The ancestors of defen- 
dants 17 and 18 were parties to that suit and 
never contradicted the evidence of Pennan-III. 
In fàct'in that suit the Court accepted the 
case of Pennan-III and impliedly negatived 
the claim of Vellian and Chinnan over the 
other properties acquired by Pennan-IIL A 
reasonable inference from the conduct of 
the ancestors of defendants 17 and 18 is that 
they never claimed any interest in the 
properties acquired by Pennan-II in his 
own right and a fortiori therefore, they 
cannot claim any interest in the properties of 
Pennan-III. We are unable to accept the 
interested testimony of D.W. 5-who is the 
17th defendant that his father gave all his 
earnings to Pennan-II. He has no personal 
knowledge about it. Though he is aged 85 
years, he would only speak by himself. He 
has not even seen Pennan-II and he is not 
aware personally whether his father gave any 
money to Pennan-II. Having regard to the 
fact that D.W. 5 himself would admit that 
the so-called ancestral lands which came 
into the lands of Pennan-II were 12 acres 
of punja lands and that they were. not 
cultivable unless there was rain and as there 
was no corroborative acceptable evidence the 
case of defendants 17 and 18 that. all the pro: 
perties held by Pennan-II and later in the pos- 
session of Pennan-III and others should 
be deemed to be joint family properties 
appears to be a tall and unacceptable claim. 
It is not known as.to why the 17th defen- 
dant who was a party to O.S. No. 13 of 
1946 did not give evidence in that suit. The 
18th defendant who -is younger than him 
attempted to speak in that case. His 
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evidence was therefore: rightly disbelieved. 
One ‘other factor which is relied upon by 
the trial Court and which is found on the 
record is that after Pennan-II's death, it was 
only Pennan-III and his brothers who sought 
for succcession certificate to collect the out- 
standings due to Pennan-II and even at that 
time neither Vellian nor Chinnan joined them 
or laid any claim thercto. 


14. Опе other factor also looms large though 
incidentally in this case. The judgment in 
O.S. No. 13 of 1946 on the file of the Court 
of the Subordinate Judge, Tiruchirapalli, was 
ihe stibject-matter of appeal to the District 
Court in A.S. No. 883 of 1947. At the 
appellate stage, the suit was withdrawn with 
liberty to the parties to file a fresh suit. 
Defendants 17 and 18 did not file any such 
suit but were brought to the scene of action 
only by the present plaintiff, who so implead- 
ed them so as to obtain an adjudication of 
his rights in their presence. The inaction 
of defendants 17 and 18 lends support to 
the conclusion that Pennan-II left the ances- 
iral lands with his brothers and was earning 
by himself without prejudice to the then 
joint family properties and that all the 
acquisitions made by him later should be 
deemed to be Pennan-II's properties in which 
neither the branch of Chinnan or Vellian 
including defendants 17 and 18 can. claim 
any share. ' 


15.` Regarding the lands in' Mudalaipatti 
Village, they are the properties purchased by 
Pennan-IIT after the death of  Pennan-II, 
under *Exhibit A-55 dated 6th September, 
1942. ‘We have already held that the cross- 
objectors cannot project any right to the 
properties acquired by Pennan-EI. . Defen- 
dants 17 and 18 and their legal representa- 
tives before us want to take advantage of the 
fact that е Іапіѕ were leased back Бу 
Pennan-III to them. The factum of lease 
was accepted by a competent Court in O.S. 
No. 13 of 1946. In fact, a similar claim 
made by defendants 17 and 18 as is made 
now, over the Mudalaipatti lands was nega- 
tived. As Pennan-III himself purchased the 
lands im 1942, their possession pursuant to 
a lease granted by Pennan-III thereafter 
could not be for a period of 60 years as 
claimed. by them. Rightly, therefore, the 
trial Court discountenced such a plea also, 
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It is, therefore, clear that Mudalaipttai lands 
are not ancestral lands and the case of thé 
defendants that they paid the kists for the 
land in the absence of a patta of such lands 
in their names is absolutely a false claim 
and has to be rejected. The appellants have 
filed the kist receipts and D.W. 1 in his 
evidence has stated that the patta for all the 
lands including Mudalipatti lands stood in the 
name of Pennan-III and that they.were the 
owners thereof: The. mere fact ‘that 
Pennan-III allowed defendants 17 and 18 to 
cultivate the lands purchased by him, under 
Exhibit A-55 and which was also referred 
toby Pennan-III in O.S. No. 13 of 1946 
does point out that the case of defendants 17 
and 18 wherein they project a claim over the ` 
lands at Mudalaipetti is untrue.. In fact, 
defendants 17 and 18 themselves admit that 
they were cultivating the land only after it 
was purchased by Pennan-III. Тһёу could 
not have, ‘therefore, perfected their title" to 
it by adverse possession. The fact that 
defendants mortgaged the Mudalaipatti Tand 


under Exhibit B-230 cannot improve the 
situation. Нс did not have the original 
document of title of Exhibit A-55. That 


was produced by the appellants in this present 
suit and marked as such. Obviously defen- 
dants 17 and 18, taking advantage. of their 
possession which was by itself permissive 
contrived to mortgage the property. The 
recitals therein belie the case of defendant 17. 
He gave an indemnity as to.title and would 
say that himself and his sons are ancestrally . 
enjoying the lands. Even as regards the 
other "mortgage as Exhibit A-232, we are 
persuaded to say that the transaction is not a 
bona fide one. Without being in’ possession 
of the title deed and without the challenging 
co-parcener establishing that the ‘mortgaged 
property was joint family property, the claim 


for-adverse possession is absolutely a mis- 


conceived one. - It may be that the mort- 
gagée who advanced moneys under the two. 
mortgages Exhibits B-230 and A-232 might 
have filed a suit and obtained a decree. But 
it is on & misrepresentatión that the mortgage 
was created and a decree has been suffered. - 
That cannot be taken advantage of by a per-. 
son who has no right, title or interest over 
the same. We agree with the trial Court 
that defendants 17 and 18 were only in per- 
missive possession of such lands and in the 
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absence of any acceptable material evidenc- 
ing title in them over such lands, the cross- 
objections are without any substance and they 
are therefore, dismissed. g e 


16. All parties have -agreed that the pro- 
perties left by -Pennan-II were his self- 
acquired properties. ` Obviously, this con- 
tention is based on the proved fact that Pen- 
nan-II left the small extents of lands which 
he got from his father Pennan-I for the bene- 
fit of his two brothers Chinnan and Vallian 
and was seeking his own livelihood and pur- 
chased properties by exercise of his volition, 
without prejudice to any ancestral property 
in his hands. We shall therefore, proceed 
on the agreed assumption that all the pro- 
pérties left by Pennan-II were his self-acqui- 
sitions and at the time of his death in 1906, 
Pennan-III, Vellian, father of the plaintiff 
at Anaikutti, father of defendants 8 to 11 
were his undivided sons. The primary ques- 
tion noted before us is: : 


“When a Hindu father, who is joint and 
undivided with his sons at the time of his 
death dies, leaving self-acquired properties 
.of his, in what manner the sons who conti- 
nued to be joint with him take that property? 


Is it joint family property in their hands 
with all the incidents attached to such а 
concept or do they take it as tenants in 
соттоп? ` 


17. In spite of the enlightened cobwebs of 
orthodox Hindu Law having been shed by 
the introduction of the statute law in Hindu 
Succession Act of 1956; yet the law relating 
to joint family which is a peculiar doctrine 
amongst Hindus still shoots posers which are 
not easy of solution. The peculiarity in Hindu 
Law is that the kith and kin of an owner of 
property acquired an interest in such property 
even before his demise. This is adumberated 
in the principle of right by birth. Daya 
(heritage) in Hindu Law from hoary times 
has been classified under two heads aprati- 
bandhadaya and Sapratibandha daya which 
expression to the extent, possible has been 
translated in English as ‘unobstructed 
heritage’ and ‘obstructed heritage’. Unobs- 
tructed as the term itself connotes is an 
interest’ in praesenti and such an interest 
is attributed to his birth in the family. 
The son, grandson and great grandson have 
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such vested rights by.birth in the property 
of their father and. their pitha maha (father's 
father) and they "acquired. an interest by birth 
in such property-of their father and grand- 
father. The question. is, if the property left 
by the father is- his: swayarjita or self- 
acquired property, does the son acquire an 
interest in it by birth and incidentally there- 
fore the question arises.if there аге more than 
one son, who, at the time of the death of the 
father; are undivided, do they inherit the same 
or do they collectively; take the property by 
survivorship by. reason of. their birth and hold 
the same as joint family property amongst 
themselves. The Law of Succession amongst 
the Hindus, particularly, with reference to the 
joint family property follows the nature of 
the particular property in question. and the 
status of the.person is sometimes not mate- 
rial for consideration. ` The question whether 
the undivided sors of a Hindu father take 
his self-acquired property as ‘tenants-in-com- 
mon or as joint tenants with rights of sur- 
vivorship has to be necessarily decided by 
determining the nature and character of the 
property taken by them in their hands. Vide 
L. Lakshmi Narasamma v. Rama Brahman. 
We have, referred to two kinds of Daya. 
The first heritage is relatable to the right by 
birth which in Hindu Law is available to a 
son, son's son and the 'son's son's son. ‘Ta 
the second kind of Daya namely, saprati- 
bandha daya, the existence of the owner 
is a fundamental obstruction and the right of 
inheritance accrues only on the death of the 
owner. (Vide Lekshmi Narasamma v. Rama 
Brahmam*). If therefore, the law of suc- 
cession amongst Hindus would follow the 
nature of incidence of the particular property, 
the necessary weightage has to be given and 
a dichotomy created in the case where un- 
divided sons of a father seek an answer to 
the quarv whether thev inherit the same or 
succeed to the same. If they inherit the same, 
then it would be a case of -sapratibandha , 
daya. If they survive to the same as mem- 
bers of a co-parcenary, it would be a case of 
apratibandha daya. This distinction, . in 
our view. has to be borne in mind before we 
answer the question first formulated by us. 
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18. Mr. Kesava Iyengar.in a lucid exposi- 
ton of the intricacies of law of joint family 
separately relied upon the decisions reported 
in Vatravan Chettiar v. Srinivasa Ситат, 
Katama Natchar v. Srimut Rajah Moottoo 
Vijaya Raghanandha Bodha Gooboo Swamy 
Peria Odayar Taver?, Balwant Singh v. 
Rani Kishori’, Jogeswar Martin Leo v. Ram 
Chandra Dutt*, Raja Chelikani Venkayamma 
Garu v. Raja Chelikkani Venkataramana- 
yamma*, Mt. Bahu Rani у. Rajendra Baksh®, 
Bhagwan Dayal v. Reoti Dew,  Eabshmi- 
narasamma v. Rama Brahmam?, M. D. R. 
Ranganatha у. M. D. T. Kumaraswami?. 
Contending equally with ‘falicity and force, 
Mr. M. R. Narayanaswamy would strongly 
rely upon a Full Bench decision reported in 
Mst. Ram Dei v. Mst. Gyarsi'?, and the 
ratio in Shyam Behari’ Singh v. Rameshwar 
Prasad", Nana Tawker v. Rama Chandra 
Tawker?, | Narasimham v. Narasimaham}, 
Fakirappa v. Yellappa", Ganesh Prasad v. 
Hazari Labs, ; : 

19. Whilst, Mr. Kesava Iyengar would con- 
tend that Pennan-III and his brothers who 
were admittedly joint with their father Pen- 
nan-II on the date of his death, acquired thosd 
properties of Pennan-II as tenants in-commori, 


Mr. M. R. Narayanaswamy’s contention is, 


that they took it as joint tenants with rights 
о? survivorship inter se. 
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20: For a digression which is necessary-in 
this case, we have to remember the estab- 
lished rule of stare decisis which compels us 
to abide by well-known precedents of the past 
instead of venturing to alter the same, 
Raghava Rao, J., in Peramanayakam v. 
Sivaramtn*, while dealing with the rule ex- 
plained it thus: 


“The rule of ‘stare decisis’ only means 
that where a rule has become settled law 
it is to be followed although some possi- 
ble inconvenience may grow from a strict 
observance of it, or although a satisfactory 
reason is wanting, or although the principle 
and ihe policy of the rule may be ques- 
tioned.” 


It is also a guilding rule to Courts that when 
an ancient precedent which has stood 
the test of times for over fifty уеагѕ:іѕ avail- 
able, and that too in the nature of a Full 
Bench decision of a particular High Court 
that should be the guiding factor to the Judges 
sitting in a Division Benchq and a fortiori to. 
a single Judge. Preferring the ratio of a 
Full Bench decided by a different High Court 
may border on impropriety. This rule of 
prudence would naturally keep the scales of 
justice in the same Court steady and unwaver- 
ing and make it not susceptible to private 
sentiments of a Judge, human as he is. We 
-have referred to the doctrine of stare décisis 
perfunctorily, since we are constrained to res- 


` pect the decision of the Full Bench of the 


Madras High Court reported in Vairavan 
Chettiar v. Srinivasa Chariar?, rather than 
to accept the principle laid down by the Full 
Bench of the Allahabad High Court in Mst. 
Ram Dei v. Mst. Gyars??, which is diametric- 
ally opposite to the ratio in the first cited 
Full Bench decision. We shall now proceed 
to give our reasons. 


21. ` Mitakshara explains the two terms 
apratibandha daya and spratibandho daya ` 
thus: k 


“The wealth of the father or of the pater- 
nal grandfather becomes the property of 
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. is sons, or of his grandsons, in right of 
_ their keing his sons or his grandsons; and 
-that is an inheritance not liable to obstruc- 

tion. But property devolves on parents or 

‘uncles, brothers, or the rest, upon the 
demise of the owner, if there be no male 
„issue; and thus the actual existence of a 
son, and the survival of thc owner are im- 
'pediments to the succession; and on their 
ceasing, the property devolves on the suc- 
. cessor in right of his being uncle or brother. 
This is an inheritance subject to obstruc- 
tion." 


It is undisputed, since it is not disputable, 
that the father in so far as his own property 
is concerned, has an unrestricted power to 
alienate the same either testamentarily or 
otherwise, the son can project only a right 
in the nature of expectancy in the father's 
self-acquisitions. It is in the, nature of a 
spes successionis. То adopt with respect 
the enlightened observatiohs of Lord Mac- 
naghten in Raja Chelikani Venkayyamma Сати 
v. Raja Chelikani Venkataramanayamma’. 


“He is his father’s son and if his father 
` does not dispose of it, it will come to him, 
but is it anything more than a spes." 


. The Allahabad High Court in another Full 
Bench decision reported in Ganesh Prasad v. 
Hazari Lal? had to consider a similar ques- 
tion. They observed: 


*On the death of a Hindu leaving self- 
acquired property the undivided sons suc- 
ceed to such property to the exclusion of 
the divided son under the Mitakshara Law." 


Two of tthe learned Judges expressed the 
view that the undivided sons of а Hindu 
succeed to the self-acquired property of their 
father by inheritance and not by survivorship. 
There was, of course, in the very same judg- 
ment a contrary view expressed by a learned 
single Judge on the above question. In ‘fact, 
опе of the Judges of the Allahabad High 
Court referred to ^ Venkayamma Garu v. 
Venkataramanayanmat, and made a pointed 
reference to the observation of the Law Lords 
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in that сазе which reads that "the members 
of а joint family. who succeed. to self-acquired 
property, take it jointly" and the learned 
Judge said that this is the same thing as say- 
ing that they take the property by survivor- 
ship. ‘The observations of “Lord Justice 
Turner in Katama Natchiar v. The Rajah of 
Shivaganga!, about the law of partition shows 
that as to the. separately acquired property of 
one member of & Hindu family, the other 
members of the family have neither com- 
munity of interest nor unity of possession. 
Though the above observation might not have 
been quite necessary for the decision in the 
above case (Katama Natchiar’s case), yet 
such observations which are in the nature of 
valuable propositicns, though prima facie obi- 
ter dicta in nature, carry great weight. The 
Full Bench of the Allahabad High Court in 
Mst. Ram Dei у. Mst. Gyarsi?, was of the 
view that the self-acquired property of a 
Hindu father which his sons, who were joint 
with. him, take on his death, was in their 
hands joint family property and as between 
the sons and their descendants, it was subject 
{о all the incidents of a coparcenary is a 
dictum which we, with great respect, are un- 
able to follow having regard to the contrary 
view expressed by our Court in Vairavan 
Chettiar v. Srisiivasachariar®?. With great 
respect to the leernéd Judges, who presided 
over the case in Mst. Ram Dei у. Mst. 
Gyarsi?, even the quotations in Mitakshara 
referred to by them do not fully support the 
conclusion: Dr. Sen who pioneered the said 
view accepted by the learned Judges in the 
Full Bench case of Mst. Ram. Deiev. Mst. 
Gyarsi?, is constrained to observe thus: 


“My conclusion, than, is, that the right 
which a son acquires by birth in Ыз 
father's property is not limited to ancestral 
property alone, but extends over the entire 
property of the iather, although the extent 
of the right is not everywhere the same but 
depends on the nature of the property.” 


The last portion of the opinionof Dr. Sen 
underlined by us creates doubt whether the 
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‘tion. sven the learned author Mayne. touching 
on-this aspect is rather. ш Не 
would say: . 


"The 'Son's right by birth does not, there- 
fore, extend: to his enforcing a partition or 
k interdictmg an alienation of his father’s 
‚ property. The right, however, remains a 


real birthright, though dormant, and enables | 


‘the son to succeed to thé property by 
survivorship as apratibandha daya.” 


' With utmost réspect to the learned author, 
“we are still at pains -to logically adopt the 
‘same for the reason that the son has no justi- 
fiable right over the self-acquired property of 
his father- when he is alive to seek for a 
‘share therein or’ interdict the father from in 
any "way dealing with it to his prejudice. 
So long as such a right of the son revolves 
round an air of expectancy rather than reality, 
we sustain the view that the undivided son’s 
right over the self-acquired property of ‘his 
father can only be as sapratibandha daya 
and not ‘unobstructed heritage or apratibanda 
adya, as apratibandha daya or unobstructed 
héritage is traceable to an existing right which 
in turn is relatable to the right by birth in 
the Hindu family,' The very fact that such 
a right is' dormant during the life time of the 
father, completely: buttresses the same and 
ultimately the undivided son or sons can only 
inherit such self: -atquired properties of their 
father as"tenants in common with no rights 
of: survivorship ‘inter. se as between - them. 


The ‘principle of joint tenancy with rights of: 


survivorShip inter se'is unknown to ‘Hindu 
Law except in:the case of- joint property of 
an undivided family governed by Mitakshara 
Law which ünder that law passes by survivor- 
Ship. Vide Jogeswar Naraim Deo v. Ram- 
chandra Dutt, Mt. Bahu Rani v. Rajendra 
Baksh?.ànd Bhagwan Dayal у. Reott,Devi*. 
It'is no doubt true that if,a father dies 
leaving separate’. property and'also leaves 
sons some of whom are divided from him 
and some remained joint with him, the undivi- 
ded sons would exclude the divided, sons, in 
thé matter of. taking. the self-acquired property 
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chandra lawker', Narasimha Rao v, Narasim- 
han?, Fakirappa v. Yellappa®, Ganesh Pra- 
sad v. Hagari Lal*.) But that does поў 
necessarily mean that the undivided sons take 
the self-acquired property of their father as 
joint tenants. А divided son severs his 
connection with the family and particularly, 
his father for all purposes. He takes his 
share in the ancestral property if any and is 
not mindful of the expected share of his in 
the self-acquisitions of the father. At the 
time when he left the family and divided 
himself he had only a right of expectancy 
in his father’s absolute properties, He 
voluntarily cut off that knot of expectancy 
and was prepared to surrender it, even though 
it was not in reality a ripe right at that time. 
This is the basic truth behind the accepted 
principle that a divided son cannot claim any 
right in the self-acquired property of the 
iather along with the undivided brothers of 
his. This is understandable because no 
man can help one who does not want to help 
himself. The divided son cuts himself off 
from the family and he cannot re-enter the 
same merely for purposes of aggrandizing 
himself to the prejudice of those undivided 
sons who knit thémselves with the father in 
filial bondage. We are unable to agree with 
Mr. M.'R. Narayanaswamy that as continu- ' 
ance in'the coparcenary is the sine qua non 
to enable the undivided: son to take the self- 
acquired property of the father of the exclu- 
sion of the divided son, they should neces- 
sarily take it as coparceners : and not as 
tenants in соттоп: We have already cate- 
gorically expressed that the law of succession 
amongst Hindus follows the nature of the 
particular property in question and the status 
of the person is immaterial. It, therefore, 
follows that the argument of Mr. Narayana- 
swami that is only their status at the time of 
the father's death that would decide the 
character of the estate is not acceptable to-us. 
There is nothing inconsistent in our view to 
say that a divided son is excluded in the 
matter of the share of the | self-acquired 


——— -———— 
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property of the father whereas the undivided 
sons take the property not as coparceners 
inter se with rights of survivorship but only 
as tenants in common. No doubt, Varada- 
chariar, J., in Venkateswara Pattar у. Man- 
kayammal, speaking for a Division Bench 
took a view that according to the scheme of 
Mitakshara Law, the succession of sons even 
in respect of their ‘father’s self-acquired 
properties is by survivorship. Though this 
decision was rendered 14 years after the 
decision of a Full Bench of our Court in 
Vatravan Chettiar v. Srinivasachariar*, yet 
this was not referred to. 
hand A. S. Panchapakesa Ayyar, J., speak- 
ing for the Division Bench in M. D. R. 
Ranganatha у. M. D. T. Kumaraswami?, 
adopted the dictum in the Full Bench in 
Vairavan Chettiar ү. Srinivasachariar?, and 
observed: 


“The Full Bench decision was delivered in 
1921 and has never been dissented from 
by any decision of this Court or any other 
Court till now much less overruled by the 
Supreme Court or the Privy Council. It 
has stood the test of 37 years and we are 
satisfied that it does not deserve to be 
réferred to a fuller Bench especially as we 
have absolutely no doubt regarding 15 
correctness”. 
What is, however, urged before us is that 
the decision of the Full Bench of the Allaha- 
bad High Court in Mst. Ram Dewy. Mst. 
Gyarsi*, followed the ancient text. As а 
matter of fact, Kaul, J., while speaking for 
the Full Bench in the Allahabad High Court 
said: f 


“that the proposition that the sons of a 
Hindu though joint with him, acquired no 
interest in his self-acquired property by 
. birth is opposed to the express text of the 
Mitakshara and other Hindu books". 


Our answer to this is found in the forcible 
observations of Rajamannar, CJ., in Lakshmi 
Narasamma v. Rama Brahmam? :. 


— 
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"However deplorable this may be we are at 
a stage when we are not free to go back 
to the law as enunciated and discussed in 
ancient books of Hindu Law, untrammelled 
by judicial decisions. There can be no 
doubt that as between the original text and 
a decision of the Judicial Committee we 


cannot choose to follow the former and 
refuse to be bound by the latter". i 
We add we cannct choose to follow the 


ancient text as was done by the Allahabad 
High Court and refuse to be bound by a 
Full Bench decisicn of our Court reported 
in Vairavan Chettiar ү. Srinivasachariar’. 


22. We haye thus to fall back on the deci- 
sion of the Full Bench of our Court. in Vaira- 
van Chettiar v, Srinivasachariar?, which clin- 
ches the issue in question. The main conten- 
tion of the respondent in the Madras Full 
Bench case was that even though the deceased 
father may have had absolute powers of 
disposal over the debt due to him, there is 
yet а coparcenary between himself and his 
undivided sons, which operates to alter the 
character of the properties into сорагсепагу 
properties as soon as he dies and in such a 
case a.son gets it by right of survivorship. 
Reliance was placed upon the dicta in Nana 
Tawker у, Ramchandra Tawker* and Faki- 
rappa v. Yellappa?. It was in that, context 
that Kumaraswami Sastri, J., who wrote the 
leading judgment in Vairavan Chettiar v. 
Srinivasachariar!, reiterated that the observa- 
tion of the Privy Council in Balwant Singh 
v. Rani Kishori*, was only a moraleprecept 
and not a rule of law capable of being 
enforced. The Full Bench referred to early 
rulings and accepted also in principle that the 
son acquired no legal rights over his father's 
self-acquisitions by reason of the text of 
Mitakshara. After accepting the above 
dictum the Full Bench observed thus: 


“Tt is difficult to see how there can be any 
coparcenary between the father and the 
sons as regards self-acquired property over 
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which the sons have no legal claim ог 


enforceable rights. Сорагсепагу and 
survivorship imply the existence of  co- 
ownership and of rights of partition 
enforceable at law, and a mere, moral 


injunction can hardly be the foundation of 
a legal right". 


Again quoting Sartaj Kuari v. Deoraj Kuari’s 
case', the Full Bench of our Court noted with 
approval that the property in the paternal or 
ancestral estate acquired by birth under the 
Mitakshara law is so connected with a right 
to partition that it does not exist where there 
is no right to it. Undoubtedly, a son and in 
the instant case Pennan-III, and his brothers 
Vellian and Anaikutti did not have a right 
to demand a partition from their father in 
regard to the self-acquired properties of 
Pennan-II. We are, therefore, of the 
opinion that as undivided sons had only a 
bare expectancy and an imperfect ог 
inchoate right over the self-acquired proper- 
"ties of their undivided father, they could only 
ibe heirs under Hindu Law to such proper- 
ities and they cannot claim heritage as if it 
was apratibandha daya. They had no 
right by birth nor is it contended before 
us that they had any such right. We have 
‘to therefore necessarily follow the dictum in 
Vairavan Chettiar v. Srinivasachariar?, 
which is a direct decision which is binding 
on us. i | 


23. We may also refer to а сазе of the 
Suprenw Court reported in Arunachala v. 
Muruganatha®, which reiterates the untram- 
melled power of the Mitakshara father to 
sell his self-acquired immovable property 
to a stranger without the concurrence of his 
sons and make even unequal distribution 
‘amongst his heirs. Effectively, the principle 
in Vairavan Chettiar v. Srinivasachariar?, is 
assented to by the Supreme Court also by 
; necessary implication. The net result of the 
discussion is that we are unable to agree with 
Mr. Narayanaswamy that the three sons who 
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are themselves members of a Hindu joint 
family inherited the self-acquired property of 
Pennan-Ii and they took it as joint family 
property not merely between themselves and 
their sons but amongst themselves. On the 
other hand, we are of the view’ that 
Pennan-IlI and his brothers took Pennan-II's 
property as co-heirs under the law of inheri- 
fance and as tenants in common. There is 
high authority -for the proposition that co- 
heirs take properties as tenants in cómmon. 

Vide Khadeersa Hajee Bappu v. Puthan 


Veettil Ayissa Ummath* and  Yérukola v. 
Yerukola?. 
24. The only properties as admitted in this 


case were the self-acquired properties of 
Pennan-II which were inherited Бу 
Pennan-IiI and his brothers as tenants іп 
common and the other self-acquired proper- 
ties of Pennan-III earned by him. There- 
fore, the only right of Pennan-III and his 
brothers would be to get their share only in 
Pennan-II's properties and the income there- 
from. If it transpires that  Pennan-III 
utilised any such income in excess of his 
legitimate share, he would have to account 
for it to his other brothers. In the instant 
case there is no clear proof whether 
Pennan-III utilised Pennan-II’s properties 
or the income therefrom to the prejudice of 
his brothers. This has to be established in 
the final decree proceedings. If- once it is 
proved that Pennan-III utilised Pennan-II’s 
properties for acquiring properties in His own 
name then the only right which the brothers 
of Pennan-III and in this litigation the 
plaintiff and defendants 8 to 11 can claim 
their share of income so 
irregularly utilised by the heirs of 
Реппап-ЇП, who аге defendants 1 to 7 and 
they cannot claim any share in the acquisi- 
tions made by Pennan-III in his own name. 
This is because Реппап-ПІ was only а 
tenant in common with respect to the ptoper- 
ties of Pennan-II inherited by him as co- 
heir with his brothers. It is.a matter of 
proof whether Pennan-III was in possession 
of more than one-third share of the proper- 
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ties left by Pennan-II and whether. he used 
or utilised such excess share or other proper- 
ties of Pennan-II or the income therefrom 
for acquiring properties of his own.and in 
his own name which was to the prejudice of 
the plaintiff and defendants 8 to 11. This 
“isa matter again to be investigated in the final 
decree proceedings. 


25. The next incidental question which 
arises for consideration is whether there has 
been @ severance in status and a division as 
between Pennan-III, Vellian and Anaikutti. 
Mr. Kesava Iyengar would fairly say that 
there is no clinching evidence as to the date 
and manner of the severance amongst the co- 
tenants, but he would refer to a series of 
transactions indulged in by the three brothers 
which would conclusively establish that they 
so conducted themselves as to give ‘the 
impression to the outside world that they were 
independently enjoying the properties inheri- 
ted by them from Pennan-II and were treat- 
ing those properties as their own with the 
‘concurrence of the other two, that one was 
treating the properties in his possession as if 
, they were his own and such dealings were 
other two. Itis the common case of the 
partties before us that soon after the death of 
before us that soon after the death of 
Pennan-II, Pennan-III, Vellian and Anai- 
kutti were enjoying defined portions .of the 
properties inherited by them from Pennan-II 
and were either selling or mortgaging the 
same to the knowledge of all. Therefore, 
it is contended that no сазе of partition has 
arisen, as each of the sharers was already in 
possession of definable properties of 
Pennan-II and in that sense, no occasion 
has arisen for a preliminary decree for parti- 
tion. We may at once state that no accept- 
able material has been placed before us to 
show that the three co-sharers аге in enjoy- 
ment of specific items of property left by 
Pennan-II. In this sense, therefore, a 
preliminary decree for partition cannot be 
avoided, even if we accept the rather forci- 
ble argument on merits made by Mr. Kesava 
Iyengar. He has referred us to various 
documents under which the borrowings were 
made by Pennan-III and contended that all 
the properties purchased by him were from 
extensive borrowings from third parties. By 
way of elucidation, we shall refer to some 
of those incidents. Exhibits A-193, A-190, 
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B-38, A-192, A-189, A-205, A-208 etc., show 
how Pennan-III ws dealing with those pro- 
perties. In the case of such dealings some 
documents such as Exhibits P-192, A-189, 
A-191; etc., are all attested by Anaikutti. 
Some of the borrowings made by Pennan-III 
were discharged by Anaikutti himself, vide 
Exhibit A-121. In fact, the plaintiff him- 
self under Exhibit A-210 received money 
from Pennan-III and cancelled the debt due 
therein. Similarly Vellian had his own 
independent transactions. . Under Exhi- 
bit A-198, Vellian purchased properties. 
Under Exhibit A-200 Anaikutti sold some 
property to Vellian. “Under Exhibits A-204, 
^A-211, A-212, A-213, etc. Anaikutti sold 
certain properties to the plaintiff himself. 
We have evidence on record to show that 
Anaikutti had independently · dealings by 
himself—vide Exhibit 219 etc. We have 
only illustratively. referred to such transac- 
tions which are relied upon by Mr. Kesava 
Iyengar to show that there has been a sever- 
ance in status between Pennan-III and his 
brothers. He would ask us to consider the 
cumulative effect of such dealings inier se as 
between the brothers and between the 
brothers and third parties. Reference is 
also made to the oral evidence. of D.W. 2 
to sustain a case of severance. No doubt, 
there is abundant volume of evidence in 
this case both documentary and oral to urge 
that the brothers were enjoying the proper- 
ties of Pennan-II independently at least to 
some extent. But would that be sufficient 
to conclude that there was severance as be- 
tween themselves and that there hfs been a 
partition of propertiés by metes and bounds. 
We are afraid that we are not in a position 
to opine that way. One significant factor 
‘in the course of this litigation was stressed 
before us to sustain the case of severance in 
status. Reference is ‘made to’ an earlier 
litigation between the parties in O.S. No. 13 
of 1946 already referred to. The 12th 
defendant in O.S. No. 161 of. 1965 was the 
plaintiff in O.S. No. 13 of 1946. ' Реплап-1ї 
and his three sons and others were parties 
to that litigation. The allegation was that 
there was а sevérance in status. This suit 
was, however, ultimately withdrawn in 1949 
under Exhibit B-272. What is urged before 
usis that by merely asking fora partition, a 
member effects severance in status as between 
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all the members in the joint family. Reliance 
is placed upon the decision in Soundara- 
rajan v. Arunachalam’. ,lt.is.urged that 
the.subsequent withdrawal cannot have .any 
effect in the ‘disruption in. status of the 
family. In this.sense, therefore, Mr. Kesava 
Iyengar contends that there has been such a 
Severance in status. We should at once 
point out that the appellants were: not able 
to:point with any precision as to when exactly 
the severance in: status, if-at ‘all there was 
one, took place. . We. are-not inclined to 
accept the broad proposition that notwithstand- 
ing the withdrawal of the suit O.S. No. 13 
of 1946, stillit should be held that the family 
has divided itself. in all. respects because 
one of the members of the composite coparce- 
nary in which Pennan-II was the head, filed a 
suit for partition and later withdrew it. The 
legal position. relating to severance in status 
is.by now well-established. :.We are not in 
‘this case referring in detail to е. voluminous 
exhibits in which .Реппар-ПІ,, Vellian and 
Anaikutti and.their.respective heirs conduct- 
ed themselves in dealing with the properties 
in their possession. This is undoubtedly a 
case where Pennan-III, Vellian and Anai- 
kutti domestically and internally arranged 
to enjoy the properties of Pennan-II sepa- 
rately. But.it is not-clear from the evidence 
on record nor ‘has it been. brought home to 
us as.to what were the «properties each of 
the sons of Pennan-II took after his death. 
The dealings would only show that there was 


a mixing-up of ће’ properties when it suited. 


them. One brother was borrowing and the 
other brother was discharging the debt. In 
some cases one. of the brothers attested as a 
witness to the borrowings made by his brother. 
‘IZ at all-there was a consistency, there was 
consistency in inconsistency. The volumi- 
tious records: produced do not give usa clear 
impression that there was a division by-metes 
and bounds as between the brothers. As 
already stated each was enriching ` -himself 
by purchasing properties in their own name. 
Each was lending money and in turn borrow- 
ing moneys. Such an admixture of events 
and citation of facts do not evidence an 
unequivocal intention or an explicit declara- 
‘tion either as such or: by conduct to sever. 
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Ín order that conduct alone should be the 
sole criteria Хог: а conclusion about severance, 
the Privy Council in Girja Bai v. S. Dhundi- 
тај, said that the intention to separate may 
be evinced in different ways either by explicit 
declaration or by conduct and if it is an 
inference derivable from conduct, it will ‘be 
for the Court to determine whether it was 
unequivocal and explicit. There is no such 
clinching record or material for us to gain 
that impression. In Suraj Narain v. Iqbal 
Narain?, once again the principle was 
reaffirmed that a definite and unambiguous 
indication by one of the members of a joint 
family (may be tenants-in-common) 15 
necessary то separate himself.and to enjoy 
his share in severalty. But to have that 
effect the intention must be unequivocal and 
clearly expressed. Separation from  coni- 
mensality does not asa necessary consequence 
effect a division. Such intention should not 
be purely, subjective and exist in vacuum. but 
should.be made known objectively as Subba 
Rao, J., in Fun v. Chenchamina?, 
said: 


“The process of manifestation may уату' 
with ‘circumstances. . What form that 
manifestation should take would depend 
upon. the circumstances of each case. 
Thus, the knowledge of ‘the members of 
the family of the manifested intention , of 
one of them to separate from them is a 
necessary condition for bringing about that 
member’s severance from the family”. 
Vide also the decision in  Puitrangamma у. 
Rangammat. Though Mr. Kesava Iyengar 
was at pains to refer to the various circum- 
stances touching upon the conduct of the 
parties and said to be evidence of an unequi- 
vocal declaration on their part to sever and 
separate, yet we are unable to comprehend 
such a situation. The conduct of the parties 
no doubt fairly touch upon their behaviour 
to separately enjoy the properties which they 
inherited from Pennan-II. In what share 
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they were enjoying is yet to be found. Tf 
ultimately, in the final decree proceedings it 
is found that each of the sons of Pennan-II 
was enjoying fairly a third of the properties 
left by Pennan-II, then there may not be 
much of difficulty, but if they were unequally 
enjoying their shares, then it has to be found 
whether Pennan-III or Vellian or Anaikutti 
benefited themselves by causing a prejudice 
to the joint property. In any event how- 
ever, the property purchased by Pennan-III 
or Vellian or Anaikutti in their names, shall 
be their own properties subject however to 
accounting by them, if it'becomes necessary 
to the other brothers in case they were in 
énjoyment óf properties in excess of -their 
legitimate share. The properties in the name 
of Pennan-III shall be and ought to be 
accepted as his, own properties. - As, in 
our view, the three brothers took Pennan-II’s 
properties as tenants-in-common and not as 
members of an undivided Hindu family. 
The principle laid down in M. Cirimalappa 
v. R. Vellappagounda, | Nallésappa ү. 
Mallappa, and a judgment of this Court in 
Kumaraswamy v. Subba Gounder?, would 
not apply. The case of the plaintiff and 
defendants 8 to 11 is that Pennan-III was 
in sole management of the entirety of the 
properties. Even if he was, it cannot be 
said. that he was in possession of those 
properties or any share in excess of his 
legitimate share as the “manager of an 
undivided Hindu family". It may be that 
& co-owner was irregularly enjoying the 
property of another co-owner. As already 
stated by us, he would only be account- 
able to the income from those properties 
enjoyed by him in excess of his legitimate 
share. Even if in the course of such enjoy- 
ment he has purchased properties in his own 
name, they will be his self-acquisitions, but 
the only responsibility of his would be to 
shed the excess share of his possession .and 
account for its income to his other two 
brothers. - Mr. Narayanaswamy's contention 
- is that applying the principles in the above 
cases cited, the acquisitions made by Pennan- 
III should be equated to the accretions made 


by the manager of a Hindu undivided ‘family. · 
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This principle will not.squarely apply fo a 
case of co-sharers or co-owners. In the case 
of the three brothers in question, they had 
indisputably a right over a third of the pro- 
perties. By accident or by sufference or by 
consent, if Pennan-III or апу one of the 
other brothers were in possession of and in 
enjoyment of a share which is not equal to 
an one-third share of Pennan-II’s properties, 
they would only be surcharged for the corpus 
or income which they enjoyed tntil a physical 
pertition.takes place. But their exertions 
which are independent as co-owners without ` 
reference to the others cannot be said to be 
for the benefit of the other two owners. In 
this sense, therefore, the question as to ' 
nucleus, blending, throwing into the common- 
stock etc., which would arise only, in cases 
of acquisitions made by coparceners from. 
and,out of the. income of coparcenary pro- 
perties when they remained joint do not arise 
and are hot relevant for purposes of the 
present case,  This.is because, the case in 
question relates to. acquisition from and out 
of inherited proverties held as, tenants-in- 
common and not from coparcenary property 
held as joint tenants. The adjustment of 
equities, therefore, -should be made as indi- 
cated above. a | 


26. The only surviving question is whether 
the suit is barred by limitation? 

27. Here again we are unable to agree with 
Mr. Kesava Iyengar that the suit is barred 
by limitation: We have in the earlier. portion 
of our judgment expressed the view that in 
spite of volumincus evidence oral .and docu- 
mentary, there was по proof or clinching 
material aliunde -to show that there was: 
a severance as between the co-owners in a 
realistic sense and that there was an equitable 
and equable division of their independent . 
third, share amongst themselves and there 
was not even evidence to show that at any 
particular point of time any such declaration 
was made and expressly communicated. by one 
fo the other so that an ouster of the same in 


relation to the properties held by. the other 


two could reasonably be inferred., We have 
also referred to the impact which the earlier 
1946 suit had in the course of this litigation, 
O:S. No. 13 of 1946 was filed in which 
Pennan-III and almost all the parties to the 
present . action were parties. : Pennan-TIT 
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besides making assertions of severance and 
his independent title to all his properties did 
not pursue his stand to the end and there was 
no real adjudication on the rights of parties 
excepting pleadings. No doubt the trial Court 
rendered its judgment in O.S. No. 13 of 
1946. But the main suif was withdrawn at 
the appellate stage. It is therefore, doubt- 
ful whether the - infructuous ' pleadings by 
themselves and the evidence let in in that case 
to show that each'of the brothers were deal- 
ing with the properties of Pennan-II in their 
possession, as if it was their own cannot suc- 
cinctly and pointedly lead to the conclusion 
that there was an assertion of hostile title by 
Реппап-ПІ, Vellian' and Anaikutti, by one 
as against the other. It is only in cases of 
such proven ouster and established assertions 
of sole and exclusive title and denial of title 
in others, the question of adverse possession 
can arise. If adverse possession is established 
and proved to the satisfaction of Courts, then 
only Article 65 or Article 113 of the Indian 
Limitation Act would apply. The case be- 
fore us could at best be illustrative of the 
position that each co-owner was enjoying some 
portion of the joint properties whilst others 
were enjoying the other portions. At. best 
it was the result of a subjective domestic 
adjustment of rights. There is no showing 
that such enjoyment was by. virtue of an 
agreement ог а proved undérstanding. Even 
in a case where a member of a Hindu family, 
who is divided in status from others js in 

enjoyment of some portions of the family pro- 
` perties while others enjoy other portions he is 
not in ław excluded or ‘ousted from other 
portions so as to disentitle him to his share 
of those portions however long their enjoy: 
ment by others. (Vide Kumarappa Chettiar 
v., Swaminatha Chettíar*.) We are unable 
to find, nor is it seriously urged: before us 
that Pennan-III or Vellian or Anaikufti were 
in. exclusive possession of a defined or identi- 
fiable, portion of Pennan-II's properties and 
that such possession was adverse to the other 
two brothers. Borrowings ‘made to the 
knowledge of others or dealings inter se 
between the brothers or evidence of muta- 
tion proceedings or proceedings for mutation 
of names have to be understood as an under- 
standing conduct as between the brothers with- 
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out any legal implications thereto and such 
domestic adjustment or rights in a family 
forum cannot be the sole criteria for deciding 
legal rights and particularly on a question 
whether the suit laid by the plaintiff and con- 
sented to by some of the defendants is barred 
by the statute of limitations. In fact, in 
Nirman Singh v. Rudrapratap Narain Singh, 
the Privy Council characterised proceedings 
for mutation of names as not a judicial pro- 
ceeding in which the title to and the proprie- 
tory rights in immovable property are deter- 
mined, but are more in the nature of physi- 
cal enquiries instituted in the interest of the 
State for ascertaining which of several rival: 
claimants to the occupation of movable pro- 
perty may be placed in possession of it with 
greater probability that the Revenue will be 
duly paid. Even so, the illustrative examples 
referred to by us earlier out of the many 
transactions quoted before us by Mr. Kesava 
Iyengar. which in turn refers to the dealings 
which each of the: brothers had either 
independently or in conjunction with one 
another cannot be misunderstood as conduct” 
which .reflects upon the title of each of 
the brothers over the respective proper- 
ties. dealt with by them.- At best they 
have persuasive value but by themselves 
cannot ‘be conclusive of title and evidence 
of ‘ouster or adverse possession. Govinda- 
rao у. Rajabai? cited by Mr. Kesava 
Iyengar to support his plea that the suit is 
barred by limitation presents & different set 
of facts. "There it was satisfied beyond doubt 
'that the possession of one of the owners was 
adverse for more than the statutory period 
with reference to the other co-owners. .In 
fact, there was evidence in that case that one 
co-owner did nof have possession or partici- 
pation of profits in the properties for more 
than the statutory period and that in spite of 
knowledge that such properties in which he 
had an interest were adversely being enjoyed 
by others, the affected party kept quiet. Tt 
was in those circumstances, the Privy Council 
in Govindarao у. Rajabai?, held that the posses- 
sion of one party was adverse to the others. 
But in our view there is no such clinching 





1. (1926) 51 M.L.J. 836 (P.G): 25 L.W. 1: 53 
I.A. 220: A-I.R. 1926 Р.С. 100. 

2. (1931) 60 М.т... 386: 33 L.W. 439; 58 IA, 106; 
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evidence in this case. The case reported in 
Parbati v. Naunihal Singh}, relied upon by 
Mr. Kesava Iyengar was also a case in which 
the members of a Hindu family agreed that 
the joint property should be held and enjoyed 
by the various members of the family in cer- 
tain defined shares which they specified in 
writing in public record. It was in those 
circumstances, the Court held that the trans- 
actions and conduct of the members of the 
family with respect to the management of the 
property had been on the basis that it was 
held in separate shares from that time. We 
have expressed the view that the cumulative 
effect of all the transactions had when 
Pennan-III was alive and which hada rele- 
vant impact upon the conduct of Vellian and 
Anaikutti, as also the conduct of the three co-, 
owners could not have been on the basis that 
there was any agreement on the basis of 
which they were in possession of defined shares 
in the properties of Pennan-IJ. The position 
ofeach of the brothers wasasa result ofa 
mutual unwritten understanding and this does 
not effectively give out tothe outside world 
that such possession of their properties sprang 
from а mutual final adjustment of rights. 
There is no proof excepting the suit of 1946 
which was later on withdrawn that there was 
ever a demand and a refusal to account by 
one fo the other. The cause of action prior 
to the institution of the present suit did nof 
come into being earlier. So the period of 
limitation cannot run until the cause of action 
arose. In our view, the cause of action 
arose for the first time on the institution of 
the present suit. In the ultimate analysis 
we are unable to find that anvone of the 
brothers was ousted or excluded from the 
joint properties so as to allow the law .of 
limitation to operate. We agree with the 
Court below that the'suit is within time. 


28. The result of our discussion as above 
could be summarised thus: 


“The plaintiff is granted a declaration that 
he is entitled to a one-third share in the 
properties left by Pennan-IT. 


2. Tf it is found in the course of the final 
decree proceedings that either Pennan-III 
and his branch or Vellian and' his branch 
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эгеге:іп possession of properties in excess 
of one-third share in Pennan-II's proper- 
ties, they would have to shed the same and 
account for mesne profits in respect of 
such excess of properties in their: posses- 
sion, to the plaintiff. 


3. In so far as the properties standing 
in the name of Pennan-III or Vellion or 
Anaikutti they shall be their respective 
self-acquired properties and shall be con- 
sidered as such. 


4. There is no positive proof that there 
has been a severance in status or an effec- 
-tive. division as between the co-owners, 
namely, : Реппап-ПІ, Vellian and Anai- 
kutti and the evidence on record either 
independently scrutinised or cumulatively 
considered does not give such an impres- 
sion. 


5. In so far as the will Exhibit A-168 
executed by Pennan-III is concerned, it 

would be valid and enforceable as regards 
his own properties acquired by him and 
also in so far as they relate to the proper- 
ties acquired by Pennan-III after the death 
of Pennan-II, as in our view would be his 
self-acquired properties and in consequence 
he would have a valid disposing power over 
them. | 


6. We find, as already stated, that- the 
suits are within time.” 


29. A preliminary decree for partition is, 
therefore, passed in favour of the plaintiff 
declaring his right over the one-third share 
in the properties of Pennan-II and in so far 
as the accounting portion inter se as between 
the parties is concerned, it is relegated to the 
final decree proceedings. à 


30. We shall now take up O.S. No. 124° 


'of 1964 against which A.S. No. 141 of 1972 


arises. This is a suit in which the sons of 
Pennan-III through bis second wife are fight- 
ing the sofis of Pennan-III through his first 
wife. The plaintiffs in this suit are defen- 
dants 4, 5, and 6 in O.S. No. 161 of 1965. 
The defendants in this suit are defendants 1, 
2 and 3 in that suit. The plaintiffs alleged 
that the properties described in Schedules A 
to'E are the self-acquired properties of Pen- 
nan-III añd they were acquired by him as his 
absolute property by his own exertions with- 
out reference to the joint family property or 
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income. According to them Pennan-III exe- 
cuted a will Exhibit A-168 bequeathing the 
suit properties in favour of the plaintiffs and 
the defendants in equal shares and though 
each of them was enjoying the properties 
separately by mutual consent and agreement, 
yet the first defendant in this suit has un- 
authorisedly interrupted the possession of the 
plaintiffs and was enjoying the income of all 
the properties to the’prejudice of the plaintiffs 
and it has, therefore, become necessary for 
them to sue for partition and separate: pos- 
session of their one-half share in the suit 
property. Later on they included the proper- 
ties set out in Schedule A-1, B-1,.C-1, D-1, 
and Е-1. Ір so far as these properties are 
concerned, the plaintiffs’ case is that they 
are joint family properties in which fhe plain- 
tiffs and defendants are both entitled to a 
one-third share ànd the plaintiffs alone being 
entitled to one-sixth share. The defendants 
'denied that the suit properties as originally 
contained in the plaint are the. self-acquired 
properties of their father. They would set 
up a case of blending of the properties .ac- 
quired by Pennan-III from Pennan-II and 
that all the suit -properties included in Sche- 
dules A to E and A-1.to E-1 are joint family 
properties and that a division if at all has 
to be made in that light. As in the view of 
the defendants in this case the properties are 
all joint family properties, the will as such 
is unenforceable. In so far as the rest of 
the pleadings are concerned the defendants’ 
case is that there was ‘always an undivided 


joint Hindu family and the rights of parties . 
There-. 


had to be worked out in’ that light. 
after, the pleadings in O.S. No. 151 of 1965 
which have already been set out, are repeated 
by the defendants. 


' 31. The learned trial Judge in view. of his 
findings earlier held that the will Exhibit 
A-168 is unenforceable in all respects. He 
also held that the parties agreed that there 
-was no E Schedule property. He rendered 
a judgment in accordance with his. findings 
as above. 

32. But in view of a partial modification 
of the judgment of the trial Court in the 
light of our discussions in A.S. No. 142 of 
І 1972, we modify the judgment of the Court 
below in O.S. No. 124 of 1964 as under. , 
33. As there was no argument before us 
about the validity of the will Exhibit A-168 
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it is upheld. We hold that Exhibit A-168 
will be operative not only as regards the pro- ` 
perties which Pennan-III would acquire as 
per our decision in O.S. No. 161 of 1965 
which is a one-third share in  Pennan-III's 
properties, but also with reference to the 
properties which he purchased and acquired 
in his own name after the death of Pennan- 
II. We,also pass a preliminary decree for 
partition as prayed for by the plaintiffs i in res- 
pect of their one-half share in such proper- 
ties as per the directions in the will and re- 
legate the parties in respect of the account- 
ing of the mesne profits therefrom in the 
final decree proceedings. р 


34. In the result, therefore A.S. No. 141 
of 1972 and A. S. No. 142 of 1972 are 
allowed in part and a preliminary decree shall 
issue. in each of the cases as per our judg- 
ment above. All ‘the parties both in the 
Court below and before us shall bear their . 
own costs and such costs shall come out of 
the estate. 


35. The cross-objections filed by the legal 
representatives of defendants 17 and 18 stand 
dismissed and there "will be no order as to 
costs. 


36. "These appeals and the memorandum of 
cross-objections having been set down this 
day for being mentioned, the Court made the 
following order: 


The Order of the Court was made Бу the 
Hon’ble the Chief’ Justice: 


38. Learned counsel appearing ‚ before us 
agree that as no orders have been passed 
apparently by inadvertance in C.M.P. No. 
9232 of 1977, which was an application to 
bring on record the legal representatives of 
the deceased 13th respondent, it has to be 
ordered. Accordingly, the said C. M.P. No. 
9232 of 1977 is ordered as prayed for. 

39. As regards the cross-objections in A. 
S. No. 141 of 1972, counsel agree -that in 
view of the judgment already rendered by 
us it has -to be dismissed, and the’ cross- 
objections filed in A. S. No. 142 of 1972 has 
to be allowed as this result follows from the 
judgment. r 


40. Ordered enie, 
S.J- 





A ? js partly 
allowed , 
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IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. А | 


Prasent:—V. Balasubrakmanyan, F. 
Arumugha Gounder .. ° Appellant* 
Ue 


Kannammal and anotber Respondents. 
Tamil Nadu Agriculturists Relief Act (IV. of 
1938) (as amended by Act УШ of 1973), 
section 19 (1)—Decree on promissory note —Execu- 
tion by decree-holder against immovable property of 
judgment-debtor—Property brought to sale—Purchase 
by 'S' in Court auction—Payments of money mean- 
while by judgment-debtor from time to time towards 
decree—Sale not confirmed—Application by judgment- 
debtor at that stage for scaling down the debt and for 
amendment of the decree—Another application by him 
for setting aside sale—Lecree whether gets merged їп 
the Court-auction sale—Maintainability of the appli 
sation. 


A decree passed by a Court is either executed 
or not executed. In either case, the decree 
does not simply vanish into thin air. The 
theory of nierger is usually employed to denote 
what happens when an appellate Court either 
confirms or modifies or varies the decree of a 
lower Court. In those circumstances, it would 
be a proper use ofthe expression to say that 
the trial Court’s decree gets merged with the 
appellate Court's decree. The conception of 
merger is appropriate where two things which 
get merged are of the same kind. It would be 
quite inappropriate to cover a case, where, 
pursuant to a decree, the judgment-debtcr s 
property is brought to sale. Even where full 
satisfaction is entered ага the property deli- 
vered over to the auction-purchaser, the decree 
cannot, in the proper sense of the expression, 
be said to merge with the sale and it cannot 
even Бе said to be ‘extinguished’ by the sale 
in execution. [Pera. 8.] 


Section 19 of Act IV of 1938 confers a right 
on the judgment-debtor, who is an agriculturist, 
to apply to a Court for scaling down a debt and 
for amending the decree in accordance there- 
with. There is nothing in this provision to 
suggest that an application thereunder would 
not lie in a сазе where pursuant to the decree 
the property of the judgment-debtor has been 
brought to sale and the auction-purchaser 
purchases it in Court-auction. The presence 
of the auction-purchase with such rights as he 
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may claim by virtue of his purchase does not 
in any: way disentitle the judgment-dcbtor 
from invoking’ the provisions of section 19 of 
the Act. LPa o. 9. 


Held: Where after a sale in execution of a 
decree on a promissory note and before i's con- 
firmation, the judgment debtor who had ш the 
meanwhile been making payments from time 
to time towards the decree applied ' under 
section 19 (1) of the Madras Agriculturists 
Relief Act for scaling down of the debts and 
for amendment of the decree, the application 
would be maintainable and nonetheless so 
for the fact that at that moment the preperty 
of the judgment-debtor had already been 
brought to sale in execution of the decree, 


Cases referred to: j 


Bangaru Chettiar v. Son Baska Sahib, (1976) 2 
M.L.J. 171: 89 LW. 510: A.L.R. 1977 Mad. 
1; Muthuswamy Pillai v. Jaganadha Reddi, (1929) 
M.W.N. 729: А І.К. 1929 Mad. 830; [апта- 
villi Lakshminarasim&a Rao v. Ganapati Muneyya, 
(1940) 52 L.W. 244: (1940) 2 M L.J. -234: 
А.Т.К, 1940 Mai. 825; Munuswamy Pillai v. 
Маат Hussain Khan Sahib. (1910) M.W.N. 180: 
LL R. 34 Mad. 12: 20 M.L.J. 254. 


Appeals against the Orders of the Court of 
the Subordinate Judge, Tiruvannamalai, 
dated 24га September, 1974 and made in 
C.M.A. No. 30 of 1973 and С М.А No 7 of 
1974 resp ‘ctively (К. A. Nil/73 іг R.E.P.No. 
905 of 1972 in O.S. No. 977 of 1967 and І.А. 
No. 1902 of 1973 in O.S. No. 977 of 1977 onthe 
file of the Court of the District Munsif, Tiru- 
vannamalai respectively}. 


r [i 
M. Srinivasan, for Appellant. 
B. Motilal Fain, for Respondent. 
The Court made che following 


Orver.—Kannammal obtained a decree 
"against Arumugha Gouider in a'suit on a 
promissory note in O.S. No. 977 of 1967 
on the file. of the District Munsif of Tiru- 
vannamalai. The decree was passed on 21st 
February, 1968 for Rs. 2,158-00 with further 
interest and costs. The decree-holder levied 
‘execution by proceeding against the imn.ova- 
ble property of the judgment-debtor. The 
property was brought to sale on 13th June, 
1973. One Shanmugham purchased it in the 
Court-auction for Rs. 1,751. Meanwhile, the 
judgment debtor had paid sums of money 
from time to time towards the decree, amount- 
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' ing in all to Rs. 2100, - The sale in favour 
‘of the auction-purchaser was yet to be con- 


fii med, and at that stage, the. judgment-cebtor 


filed two applications before the. District 
Munsif’s Court, Tiruvannamalai. I.A. No. 
‚ 1902 of 1973 was an application filed under 
section 19 (1) of the Tamil Nadu Agriculturists 
Relief Act IV of 1938) as amended by Act 


УПЕ of 1973 for scaling down the debt ' 


and for amencment of the decree. He ?lso 
filed another ар licatien under . section 23-C 
. of the same Act, as amended by Act: VIII of 
1973 for setting aside the sale in favour of 
the auction-purchaser. This arplication under 
section 23-G wes no! numbered, but was 
dismi sed by the learned District Munsif 
The reason for dismissal will be clear by 
what the learred District Munsif did with 
reference to I.A. No. 1902 of 1973 filed by 
the. judgment-debtor for amendment of the 
decree. The learned District Munsif held 
that the application for amendment of the 
-decree did not lie because at that time there 
was : no decree to be amended, the decree 
having been executed and having culminated 
in the sale of the juigment-debtor s property. 
‚According to the learned District Munsif, 
the decree merged in the Court.auction 'sale. 
In this view, he dismissed I.A. No. 1902 of 
1973. As for the o; her apnlication filed under 
section 23-C, the learned District Munsif held 
that the application did not lie under the 
section, : 


2. Against both the orders, the judgment- 
d'btor appealed to the learned Subordinate 
Judge, Tiruvannamalai, who, however, con- 
firmed the decision of the Court below. The 
judgment-debtor now carries both the 
matters in further appeals before this Court. 


3. GMS.A. No. 184 of 1974 arises out of 
the dismissal of the j'idgment-debtor's appli- 
cation vnder section 23-C Mr. N. Srinivasan, 
learned counsel for the judgment-debtor, was 
unable to any in what manner the dismissal 
of the application was not in accordance 
with.the lew. The sale, admittedly, was hold 
on 13th June, 1973, subsequent to the 
publication of the amendment Act VIII of 
.1973 on 24th January, 1973. . Hence, on the 
basis of the ruling in Bangaru Chettiar у Son 
Basha Sahib and another), the application was 
clearly not maintainable under section 23-C 
of the Act. C.M.S. A. No. 184 of 1974 must, 
therefore, be dismissed, ў 
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4. As forthe other appeal, C.M.S.A. No. 185 
of 1974 Mr. Srinivasan submits that poth the 
Courts below were іп еггог іп holding that 
the judgment-debtor was rot entitled under 
the lew to ask for sealing dewn of the debt 
and for amendment of the decree under 
section 19 of Act IV of 1938 as amended by 
Ac! VIII of 1973 His contention was that 
the Courts below were wrong in their notion 
that èn execution sale has the ‹ есі in law 
of extinguishing the decree. According to 
learned counsel, a decree would be kicking 
and alive so long as full satisfaction has not 
been ertercd. He relied onan earlier deci- 
sion of this Court reported in Muthuswamy 
Pillai -V. Faganadha Ведай, for the general 
proposition that a decree сап be e mer ded so 
lorg as there is something in the decree to 
operate upon. In the particular case cited 
by the learned coune! not-only was there ап 
execution of the decree, but even full satisfac- 
tion had been entered after levying ү rosecution. 
Even in such a case, it was held that it was 
no bur to an amendment of the decree. 


5. Learned counsel also referred to a more 
recent decision of this Court reported in 
Vannajilli Lakshminaranmka Rao v. Ganapati 
Muneyya?, which had expressed the view that 
an application for stay under sectior 20 of 
Act ТУ of 1938 would lie even ina case 
where full satisfaction had been entered aiter 
sale of the property of the judgment-d: btor, 
if the property had по: been delivered to the 
auction-purchaser. Learned  coursel also 
referred to section 19 of the Act to say that 
there was nothing in the section or elsewhere 
in the Act which bars the application for 
amencment of the decree on the ore ard 
only ground that the property of the judgment- 
debtor had been brought to sale in execution 
of the decree. 


6. Learned counsel for the decreecholder 
and for the auction-purchaser, however, sub- 
mitted that the judgment-debtor had by her 
own laches and delay allowed the property to 
be brought to sale and in those circumstances 
when the decree had not only been executed 
but had culminated ina sale of the property 
of the judgment-debtor, there was no question 
thereafter of seeking to amend the decree in 
execution of whicb the property itself had been 
brought to sale. "A 
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7. Having considered the respective submissions 
of the learned counsel on either side, Iam 
inclined to accept the contention put forward 
on behalf of the judgment-debtor by ` Мт. Sri- 
nivasan ag well-founded. / ; 


8. The learned Subordinate Judge in his otder 
had expressed the view that when the propertv 
of the judgment-debtor is brought to sale in 
execution of the decree, what happens is that 
' the decree gets merged with the sale. I cannot 
understand the c:nception of a merger being 
employed to describe this process of execution. 
In my view, a decree passed by a Court is either 
executed or not executed. In either case, the 
decree does not simply vanish into thin air. 
The theory of merger is usually employed to 
denote what happens when an appellate Court 
either confirms or modifies or varies the decree 
of a lower Court. In these circumstances’ it 
would be a proper use of the expression to say 
that the trial Court's decree gets merged with 
the appellate Court's decree, The conception 
of merger is appropriate where two things 
which get merged are ofthe same kind. It 
would be quite in appropriate to cover a case 
where, pursuant to a decree, the judgment-deb- 
tor’s property ia brought to sale,’ 1 go to the 
extent of saying that even where full satisfaction 
is entered and the property delivered over to the 
auction-purchaser, the decree cannot, in the 
proper sense of the expression, be said to mérge 
with thesale and itcannot even be said to be 
‘extinguished’ by the sale in execution. I must 
therefore, reject the reasoning of the: Courts 


below. 


9. Section 19 of Act IV of 1938 confers a right 
on the judgment-debtor, who is an agriculturist, 
to apply to a Court for scaling down a debt and 
for amending the decree in accordance ihere- 
with. There is nothing in this provision to 
suggest that an application thereunder would 
notlie in a case where pursuant to the decree 
the property of the judgment-debtor has been 
brought to sale and the auction-purchaser pur- 
chases itin the Court-auction. I cannot 
accept the thesis that the presence of the 
auction-purchaser with such rights as he may 
claim by virtue of his purchase in any way 
disentitles the judgment-debtor from invoking 
the provisions of section 19 of the Act. 


10. Even on general principles, the position 
would seem to be the same. Although the two 
decisions cited by Mr.Srinivasan are not directly 
ceases which arose either under section 19 or 
under any of the other provisions of Act IV of 
1938, the principles on which they are based 
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are apposite for deeiding the present case. In the 
earlier case іп Munuswamy Pillai v. jagannadha. 
Reddit} Ananthakrishna Аууаг, J., observed аз 


‘under:—_ 


ee вз зе» 


The learned Judge referred to an earlier deci- 
sion of this Court reported in Munisamy Pillai 
v. Madhi Hussain Khan Sahib! in which a decree- 
holder applied for amendment of the decree 
after the decree was executed and full satisfac- 
tion entered. The Court held that it was open 
to the decree-holder to get the decree amended 
but he could do so’ only after vacating 
the order entering full satisfaction. In the ease 
before Ananthakrishna Ayyar, J , although the 
decree sought to be amended was executed, full 
satisfaction had not been entered and the 
learned Judge allowed the application. In the 
end, the learned Judge granted tbe application 
for amendment. The implication of this deci- 
sion is that an execution sale cannot in any 
manner destroy or extinguish the decree and 
an application for amendment would certainly 
lie with reference to that decree. 


11. The other case cited by the learned coun- 
sel, namely, Lakshminarasimha Rao у. Ganapati 
Muneyya®, arose under this very Act IV of 1988. 
In that case, a simple money decree was 
executed by sale of the property of the judg- 
ment-debtor. The sale was conlirmed in 
favour of the auction-purchaser, and what re- 
mained was for the anction-purchaser to obtain 
delivery of possession of the property. At 
that stage, the judgment-debtor filed an appli- 
cation under section 20 of the Act aud the 
question was, whether the judgment-debtor 
was entitled to ap order of stay in the events 
that happened. It was suggested before 
Horwill, J., who heard . the case that there 
was no execution pending at the time of the 
stay application and, therefore, no stay could 


. ананан А.а tu P nn 
1. (1629) M W.N. 729: ALR. 1929 Mad. 830, 
2. (1910) M.W N. 180 : LLR. 34 Mad, 12: 20 

MLJ. 254. 

3. (1940) 2 M.L.J. 234: (1940) 52 LW, 244, 
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be granted. The learned Judge heid that 
the fact that the sale in execution of the decree 
had taken place and further that the sale 
had been confirmed in favour of the auction- 
purchaser does not mean that the execution 
proceedings are over. The learned Judge 
observed that delivery of property is the most 
important stage of execution and merely 
because full satisfaction has been entered, up, 
it does not mean that execution is at an end. 
lt is but a step in the reasoning to say that 
if execution is not at an end merely for the 
reason that a sale in execution had taken place, 
. the decree itself must be regarded. .as .’. still 
existing and can by no means be regarded 
as non extent. 2 


12. On the basis of the principles which I 
am able to extract from the aforesaid two 
decisions and on my reading of the scope and 
effect of section 19 of Act IV of 1938, I am satis- 
fied that the application filed by the judgment 
debtor in this case under section 19(1) of the 
Act for scaling down of the debt and for 
amendment of the decree was maintainable 
anc nonetheless so for the fact that at that 
moment the property of the judgment-debtor 
had already been brought to sale in execution 
of the decree. 


18, For the reasons aforesaid, I allow C.M.S. 
A. No.186 of 1974 and set aside the orders of 
the learned Subordinate Judge and the learned 
District Munsif. 1.A.N0.1902 of 1973 will 
accordingly be restored to the file of the 
learned District Munsif and he is directed to 
go into the merits of the application in accord- 
ance with law. There will be no order as to 
costs in both these appeals. 


RS. * 


—— — 


Appeal allowed. 
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IN THE HIGH COURT OF JUDICATURE 
AT MADRAS 


Present:—Ramaprasada Rao, CF., А. Varada” 
rajan and V. Sethuraman, jJ. 


The Chief Controlling Revenue Authority, 
Pondicherry Petitioner * 


е 


D. 


M/s. Mayavaram Financial Corporation 
Limited Mayavaram, represented by its 
Managing Director Respondent, 


(A) Indian Stamp Act (II of 1899), sections 2 
(17), 33 and Articles 40 and 57 of Schedule I— 
“Undertaking affidavit”? given by a prize winner at 
the auction of the Chit—Proper stamp duty payable. | 


(B) Indicn Stamp Act (Ilof 1899) section 2 (17)— — 
Transfer of Property Act (IV of, 1882), section 58 
(a). 


One Т, а chit prize winner, executed a 
document styled “undertaking affidavit" in 
favour of the respondent a chit fund company, 
as security document under which inter alia he 
offered as security as certain house іп 
Pondicherry by way of first charge for the 
collection ofthe amount due tothe chit fund 
company; contemporancously he agreed to 
deposit the title deeds of thé said property. 
The “undertaking affidavit" was executed on 
stamp papers of the yalue of Rs. 2250. When 
the document was presented for registration, 
it was impounded under section 33 of the 
Stamp Act. Taking theview that the docu- 
ment reflected a mortgage within the meaning 
of section 2 (17) of that Act making it 
chargeable for stamp duty under Article 40, 
Schedule I, the District Registrar called on T 
to pay the deficiency of Rs 506,25 and also a 
penalty of Rs. 5. T applied to the High 
Court for a mandamus to direct the Chief 
Controllmg Revenue Authority, Pordicherry, 
to make a reference. under section. 57 ofthe 
Stamp Act, The present Reference was made 
accordingly. T contended that, if at all the 
“undertaking affidavit’? was chargeable, it 
should be only under Article 57 (b) of 
Schedule I of the Stamp Act. 


Held: As no form is required to operate asa, — 
mortgage, the intention of the parties has to be 
gathered from a fair and reasonable reading 








*Ref; Case No. 1 of 1978, 24th April, 1979. 
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serve as a guide for the interpretation of purpose enumerated in Article 57 H 

deeds; but it is the real meaning of the transac- Tt ahoni be- by sector ince : sd 8.] 
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The only essential difference between the "undertaking affidavit? is сспсегпей, it would 
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Transfer of Property Act, a charge is created агы а д ae 40 of Schedule I of 
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act that the trarsaction does not amount toa Article 40 and not ticle | 
mortgage and the Act makes all the provisions to the Stamp Act un ; MUR 28 eae 
which apply to а simple mortgage as being applicable to the instant case, ^ [Para 19.1 
applicable to such created charges. To make | 
ап instrument а mortgage deed there should Cases referred to:— | 
be a transfer of a right over specified property, - . | 
not only for the purpose of securing money Abubacker Labbai v. Chinnathambi Rowther (1938) 
advanced or to bé advanced by way of a loan,  M.L.J. 159: LLR, (1938) Mad. 460: 47 I, W. 
but also when the transfer is effected for the 154: АЛДЕ, 1938 Mad, 262; амы Aiyar 
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be undoubtedly a. mortgage deed. If the “amp Act, 1899 for deciding the question as 
; В : to “whether the **undertakin ffüdavit" i 
given, instrument is a mortgage deed, then hargeabl d Ч Б alfidayit” ів 
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be attracted. Under Article 40 even a security , І : 
bond hypothecating a property executed in С. Krishnan, the Government Pleader for Pondi- 
favour ofthe Court under Order 41, rules 5 Cherry, for P. etitioner, 
and 6 ofthe Code of Civil Procedure would - 
attract stamp duty under Article 40, provided Л. Folhandaraman, for Respondent. 
male property. ^ EBS gg] Te Order of de „Gout vas made by 


Rameprasada Rao, C. :—This reference comes 
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that once the intention of the executantofa in the nature ofa writ of mandamus to the 
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2. The relevant facts leading to the reference, 
as stated in the statement of the case filed by 
the Chiet Controlling Revenue Authority, 
Pondicherry, which are not disputed before us, 
аге as follows:-— 


The respondent company is running a chit fund? 
having been licensed under the Tamil Nadu 
Chit Funds Act. and its registered office is 
at Mayuram. One Thiru Savariappam Remi 
became а successful bidder in a chit for 
Rs 50,900 at the 18:h drawing held on 13th 
November, 1975 The highest bidder was 
apparently a resident of Pondicherry State. 
The auction chit having been knocked down 
at the prize amount of Rs. 23,245 the respon- 
dent chit fund company took certain docu- 
ments from Thiru Savariappam Remi and inter 
alia he executed what is known as an ‘under- 
taking affidavit? which was one of the security 
documents. Under this undertaking affidavit 
he offered as security a terraced and_ tiled 
house situate at door No. 11, Thulava Veera- 
sami Naicker Street, Muthialpet in Pondicherry. 
This undertaking affidavit has been fully set 
Out therein, On receipt of the prize amount 


Thiru Savariappam Remi executed а promis- 


sory note along with his wife and one 
Bagianathan for payment of the instalments of 
the Chitfund company. By way of further 
assurance for regular payment of future subs- 
criptions ofthe chit'and in addition to the 
security by way of a promissory note executed 
as above. 'Thiru Savariappam Remi agreed 
and undertook to create a first charge over 
the property detailed in the schedule to the 
affidavit. The affidavit further provides that 
the Foreman of the chit fund company shall 
be entitled to collect the entire amount of 
` future* instalments of the chit due from the 
date of default; with all charges and expenses 
incurred in connection therewith, having a 
first charge over- the property mentioned in 
the schedule given in the affidavit. The affi- 
. davit also proclaims that over the property 
mentioned in the schedule to the affidavit, the 
Foreman shall have a first charge for the 
collection of the amount due to the chit fund 
company. Contemporaneously Thiru Savari- 
appam Remi has agreed to deposit ‘the title 
deeds of the said property. . The undertaking 
‘affidavit was engrossed on stamp papers for the 
value of Rs. 22.50. When that document was 
- presented for registration to the Joint Sub- 
Registrar of Pondicherry on 20th November, 
. 1975, it was impounded by him under section 33 
:of the Indian S'amp Act and he submitted 
the same to the District Registrar for proper 
assessment of stamp duty. The, District 
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Registrar was of the view that the undertaking 
affidavit reflects a mortgage over immovable 
property and the intrinsic recitals in the affi- 
davit make it chargeable for stamp duty under 
Article 40 of Schedule I of the Indian Stamp 
Act, Thiru Savariappam Remi was called 
upon to pay the deficit duty of Rs. 506 25 as 
also a penalty of Rs. 5, which he paid under 
protest. Thereafter, he came to this Court for 
a writ of mandamus to direct the Chief Cont- 
rolling Revenue Authority, Pondicherry, 
who is the petitioner in this reference, to 
make a reference under section 57 of the 
Indian Stamp Act, 1899 as Thiru Savariappam 
Remi was of the view that the undertaking 
affidavit was properly stamped. The petitioner, 
after considering the recitals in the docu- 
ment, which have been succinctly referred to 
above, was of the view that the recitals there- 
in were enough to treat the undertaking 


. affidavit as creating a mortgage over immova- 
ble property within the meanirg of section 2 


(17) of the Indian Stamp Act. The alternative 
contention of Thiru Savariappam Remi that at 
best the undertaking affidavit would be charge- 
able as the security bond under Article 57 
(b) of Schedule I. to. the Stamp Act, was 
negativec by the petitioner. Pursuant to the 
directions of this Court, the petitioner referred 
the subject to us to decide the question as to 
whe! her the undertaking aff davit is chargeable 


under Article 40 or under Article 57 (8) of - 


Schedule I to the Stamp Act. 


3. The contention of the learned counsel for 
the petitioner is that on a fair reading o! the 
affidavit, it squarely satisfies the ingredients 
of the definition of a mortgage given under 
section 2 (17) of the Indian Stamp- Act itself 
and as a charge has been created over ‘the 
immovable property for the preformance of"an 
engagement undertaken by Thiru Savariappam 
Remi with the respondent company, itself was 
chargeabie аз a mortgage deed. 


4.' Countering this connection, learned counse 


for the respondent would say that the affidavit - 


merely disclosed an undertaking and if at all 
it was chargeable it should be only under 
Article 57 (b) of Schedule I of the Indian 


- Stamp Act. 


5.. Weare unble to agree with the learned 
counsel for the respondent. In order to appre- 
ciate the rival contentions, it would be conveni- 
ent to refer to the definition of ‘mortgage’ in 
section £8 of the Transfer of Property Act, as 
well as the definition of the ‘mortgage deed? 


jin the Indian Stamp Act, 1899. ‘ection 85 


(a) of the Transfer of Property Act, reads:- 


М 
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*A mortgage is the transfer of an interest 
in specific immoveable property for the pur- 
pose of securing; the payment of money 


advanced or to be advanced by way of loan, 


an existing or future debt, or.the períormance 
of sn engagement which may give rise toa 
pecuniary liability; The transferor is called 
a mortgagor, the transferee a mortgagee; the 
principal money and interest on which 
pavment is secured for the time being are 
called the mortgage-money and the instru- 
ment (if any) by which the transfer is effected 
is called a mortgage-deed.” 


* 


6 The last portion of the definition gives а 


clue to interpret what a mortgage, amongst 
‘other things. could be. Undoubtedly if there is 
a transfer of an interest in specific immovable 
property for the purpose of securing the pay- 
ment of money advanced or to be advanced. by 
way.ofloan it would be а mortgage. Equally 
зо, if there is a transfer, of an interest in such 
immovable property for the performance of an 
engagement which may give rise to a pecuniary 
liability, which involves a legal obligation, even 
then it would be mortgage within the meaning 
of section 58 (a) of the Transfer of Property 
Act. As no form is required to operate аза 
mortgage, the intention of the parties has to be 
gathered from a fair and reasonable reading of 
the entire instrument, which ought to be the 
basis to find out whether a given instrument 
is a mortgage or not, and the literal sense of the 
expression used does not generally serve as a 
guide for the interpretation of deeds;. but it is 
the real meaning of the transaction which has ќо 
be gatheredas a whole. That is the proper 
test to find out the character of the document. 
The definition of a mortgage deed under the 
Indian Stamp Act reads as follows :— 


* «Mortgage deed’ includes every instrument 
whereby, for the purpose of securing money 
advanced, or to be advanced by way of loan, 
or an existing or future debt ‘ог the perfor- 
mance of an engagement, one person trans- 
fers, or creates, to. orin favour of, another, a 
right over or in respect of specified property.” 


The only essentiil differrence between the 
two Acts appears to be that whilst under the 
. lTransfer of Property Act mortgages relate to 
immovable property alone, the Stamp Act 
applies that term to the transfer of both 
|movable and immovable properties. We should 
also bear in mind that under section 100 of 
the Transter of Property Act, a charge created 
over immovable property, notwithstanding the 
fact that the transaction. does not amount: to 


a mortgage, the Act makes allthe provision, . 
.which apply to a simple mortgage as being 
applicable to. such created charges. The pri 
mordial ingredient which would make an 
instrunient as a mortgage deed under the 
Stamp Act is that there should be a transfer of 
a right over specifieG property, not only for the 
purpose of securing money advanced or to be 
advanced by way cf a loan, but also when the 
transfer is effected for the performance of ar 
engagement, When -once the property is des- 
cribed distinctly and a charge is created over 
such defined property not only for payment 
ofa debt, which is · admittedly due by the 
transferor,.but also for the performance of ari 
engagement as undertaken by him under the 
instrument, it would -be undoubtedly а mort- 
gage deed. If the given instrument is a mort- 
gage deed, then stamp duty as contemplated 
in Article 40 of the Schedule I of the Indian 
Stamp Act would be attracted, Under Article 40 
it appears to us that even a security bond 
hypothecating a property executed in favour 
ofthe Court, under Order 41, rules 5 and 6 
of the Code of Civil Procedure, would attract 
Stamp duty under Article 40, provided the 
security bond involves a mortgage over immov- 
able property. - 


7. In Abubacker Labbai v. Chinnathambi Rowther,* 
a Full Bench of our Court presided over by the 
then Chief Justice Leach, considered the 
character of a security bond executed by two 
Sureties of an insolvent for his due appearance in 
the insolvency proceedings, contemporaneously 
hypothecating immovable property under the: 
bond. The question arose whether such an 
instrument was to be stamped under Article 57 ` 
of Schedule I to the Stamp Act ог? under 

? Article 40 therein. The Court was of the view 
'that the bond must be stamped under Article 40 
of the Indian Stamp Act, asit was not a bond 
for the due performance of a contract by the 
insolvent, but to car-y out the insolvent's duty 
to be in Court when required. Тһе quientes- 
sence of the subject seems to be that once the 
intention of. the executant of a deed is clear 
that he was mortgaging immovable property 
or offering itas security or as a charge fo 
the due performance of an engagement under- 
taken by him uncer it then it. would un- 
doubtedly be a mortgage deed, which has to Ье]: 
stamped under Article 40 of the Indian Stamp 
Act. : : 


t 
ome 





1. (1938) 1 M.L.J. 159: LLR, (1938) Mad, 460; 47 
L,W. 154; ALR. 1938, Mad. 262, А 


174 


8. Though Article 57 deals with security bond 
or mortgage deed, yet it is not all bonds that 
are commonly called security bonds that fall 
under this Article. But it should satisfy the 
purposes enumerated in Article 57. It should 
be by way of security forthe due execution 
Of an office, or to account for money or other 
property received by virtue thereof, or execu- 
ted by a surety to secure the due performance 
of a contract. We have already referred to a 
Full Bench decision of our Court in Abubacker 
Labbai v. Chinnathambi Rowther! which consi- 
dered the scope of a bond executed by a 
surety. Therefore, a strict interpretation is 
necessary to find out whether an instrument 
would come under Article 57 of Schedule I to 
the Indian Stamp Act. 


9. In so far as the undertaking affidavit is 
concerned it would not come under the various 
[heads specifically enumerated in Article 57 for 
Thiru Savariappam Remi was not executing tbe 
bond for due execution of an office or to account 
for money or for other property received by 
virtue thereof. But, on the other hand, he 
executed the d.:ed for purpose of securing the 
repayment of the prized chit amount received 
by him, for which purpose he has created an 
express charge over the property described in 
the schedule to the undertaking affidavit. In 
more than one place, Thiru Savariappam Remi 
would say that he is undertaking torepay the 
debt payable by him to the chit fund company, 
after creating a first charge over his property. 
In fact, at one place he would say that 
the schedule property shall be subject 
to a first charge for collection of the amount 
due to the chit fund company. He would 
also say that in addition to the securities given 
by мау of a promissory note he has given a 
charge over the property. "This undoubtedly 
creates a transfer of an interest in an immova- 
ble property. Even otherwise it would, as the 
petitioner says, satisfy the definition of a mort- 


gage deed as defined in section 2 (17) of the - 


Indian Stamp Act, wherein Thiru Savariappam 
Remi has transferred his right over a specified 
immovable property for the performance of an 
engagement undertaken by him under the 
instrument. 


10. The totality of the impression gained by 
us on a reading of the instrument and after 
ascertaining the intention of the parties, makes 
it clear that the undertaking affidavit has 
to be charged as a mortgage deed, which has 
“i (1938) 1 МЛ у. 159: LLR. (1988) Mad, 460; 47 
L.W. 154: ALR, 1938 Mad, 262, 
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to suffer stamp duty as prescribed under 
Article 40 of Schedule I of the Indian Stamp 
Act. 


11. We may also refer in passing to certain 
observations of Ramesam, J., in Natesa Aiyar 
v.Sahasranama Iyer.1 That was a case where a 
bond or a kootchit deed was executed by a 
person similarly placed as Thiru Savariappam 
Remi in favour of a chit fund company mort- 
gaging two items of his properties for the due 
performance of his obligations in connection 
with the chit transactions. The contention 
before the learned Judges was that the koot- 
chit amounted only to a charge and not to a 
mortgage. Ramesam, J., expressed. thus .— 


“ It seems to me to fall within the definition 
of section 58 of the Transfer of Property 
Act, because it effects security of the 
property for the due performance of an 
engagement which may result in a 
pecuniary liability like simple mortgage 
bonds, which are usually executed in this 
presidency,” 


We respectfully adopt this view. 


12. Haviog examined the document in {ull 
and for the reasons indicated above, we are of 
opinion that Article 40 and not Article 57 of 
Schedule I to the Stamp Act is the appropriate 
article applicable to the instant case. We 
answer the reference accordingly. 


R.S. 


Appeal allowed. 
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IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


PRESENT: —M.M. Ismail and S. Natarajan; jJ. 


State Bank of India, Madras .. Appellant* 
v. | | 

The Official Liquidator, represent- 
ing Straps (India) Private Limited’ 
Madras-1 Respondent: 


Companies Act (1, of 1956),' section 446 and 
Indian Companies Act (VII of 1913), section 171 
— Plaintiff advancing moneys to a firm with mortgage 
of its property—Assets and liabilities of firm taken 
over by company under agreement—Winding up of 
comhany by Court order— Official liquidator appointed 
liquidator of company — Suit against firm and official 
liquidator by plaintiff for recovery of money—Leave 
to sue liquidator not obtained nor official liquidator 
properly described in cause title—Subsequent applica- 
tion by plaintiff for leave to sue, if maintainable, 


The plaintiff originally filed a suit against 10 
.defendants, the first of them a firm, defen- 
dants 2 to9 its partners and the IOth defen- 
dant the official liquidator, for recovery of a 
sum of money. and in default for a sale of the 
concerned mortgage property with rights reser 

ved to proceed against defendants 2 to 9 рег- 
sonally for the balance if any, after adjusting 
the sale proceeds It was alleged that subse- 
quentto the execution oí the mortgage by 
the firm, the firm had handed over possession of 
its property to a company in pursuance of an 
agreement under which the latter had agreed 
to take over the assets and liabilities of the 
firm. The company was later on directed to 
be wound up by Court order on a petition by 
one of its shareholders. The oficial liquidator 
was appointed liquidator of the com- 
pany. He was therefore impleaded as the 10th 
defendant. The official liquidator contended 
that he was not properly described and was 
not impleaded as representing the company in 
liquidation, and that the suit was not main- 
tainable against him for want of leave of the 
High Court which had ordered the winding- 
up, for commencing the present action, in accro- 
dance with the provisions ofsection 446 of the 
Companies Act, 1956. "The plaintiff, therefore, 


filed applications for leave to amend the cause, 
title so as to make the official liquidator to · 


represent the company in liquidation and for 
leave to sue. The application for leave to 
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sue was dismissed on the ground that under 
section 446 leave to sue was a condition 
precedent to the filing of the suit after a wind- 
ing-up order had been made and such leave 
cannot be granted after the suit was filed. On 
appeal against the order refusing to grant leave: 


Held: Itis clear from the decision of the 
Supreme Court in Bansidkar Shankarlal у. Ма. 
Ibrahim and another, (1971) 'Tex.L К. 740: 
(1971) 2 S.C.R. 476: 41 Comp. Cas, 21: A.L.R. 
1971 S.C. 1292 that if the matter was 
governed by section 171 of the Companies 
Act, 1913 (the predecessor of section 446 of 
the 1956 Act) the plaintiff-appellant in the 
present case can applyfor and obtain the 
leave of the Court for continuing the suit 
though leave was not Obtained before the 
institution of the suit, and the failure to 
obtain leave before the institution will not - 
entail 'dismissal of the suit. The suit will 
only be regarded as ineffective till leave is 
obtained. [Para. 5.] 


There is undoubtedly a difference in the 
language of section 171 of the Companies Act, 
1913, and section 446 of the Companies Act, 
1956. While in section 171 the expression 
“по suit or other legal proceeding shall be 
proceeded against or commenced against the 
company” is used, the language in section 446 
is “no suit or other legal proceeding shall be 
commenced or if pending at the date ofthe 
winding up order shall be proceeded against 
the company”. The change in language, 
however, in section 446 has not effected any 
change in the legal position gathered .by the 
Supreme Court from the language of section 
171 of the former Act and the change in the’ 
language of section 446 of the present Act 
is by way of amplification, clarification ог 
elaboration of the former Act rather than an 
alteration, amendment or departure. [ Para. 11.] 


-To achieve the object and effectuate the pur- 


pose of the section, namely, that the Court 
that ordered the winding-up should retoin 
control of proceedings which may be pendirg 
against the company. or may be initiated 
against itso that the affairs of the ке 
are administered equitably and in ап Orderly 
manner, it is not necessary to hold that the 
obteinirg of leave is a condition precedent to 
the institution of a suit or other legal proceed- 
ing and if such suit or other proceeding is 
instituted without obtaining leave the same 
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cannot be rendered effective by subsequently 
applying for leave. [ Рата. 12.] 


The change іп the language of section 446 of 


' the present Act is only a drafting change and 
is not intended to constitute a deliberate 
departure from the legal consequences flowirg 
from section 171 of the former Act. [Para. 13.] 


The application filed by the plaintiff-appellant 
for obtaining leave of the Court for proceeding 
with the suit it had already filed was competent 
and the Court had power to grant such leave 
so as to render the suit already filed effective 
from the date of granting such leave. 


Cases referred to:— 


K.Vadivelu v. The Official Liquidator, ( 1971) Tax. 
L.R. 768 84L.W. 116: A.I R. 1971 Mad. 311; 
Associated Industrial and Engineering Corporation 
Ltd., In re (in Liquidation Burmah Shell Oil Storage 
and Distributing Go. of India Lid. у Associated 
Industrial and Engineering Corporation Lid., (1974) 
44 Comp. Cas. 488: Bansidkar Sankarlal v. Md. 
Ibrahim, (1971) Tax. L.R. 740: (1971) 2 S C.R. 
476: 41 Comp. Cas. 2!: AIR. 1971 SC. 
1292; Eastern Steamship (P.) Ltd. v. Pueto (P.) 
Ltd., (1971) 41 Ccmp. Cas. 43; Star Enginter- 
ing Works Ltd. v. Official Liquidator of the 
Krishnakumar Mills So. Ltd., (in Liquidation), 1974 
Comp. Cas, 30, 


Appeal under Clause 15 of the Letters Patent 
and Order 36 of the original Side Rules of 
the High Court, against the Order dated 23rd 
June, 1977. of Ramaprasada Rao, J. in the 
` exercise of the ordinary Original Civil Jurisdic- 
tion of the High Court, Madras in 


Company Application No, 551 of 1976 
in 
Company Petition No. 71 of 1972 


In the matter of the Companies Act, 1956 and 
` In the matter of Straps (India) Private Ltd. 


Between 


State Bank of India, Madras. .. Applicant 
And 
The Official Liquidator, representing 


Straps (India) Private Ltd., Madras. 
i Respondent. 


M. Raghagan, for Appellant. 
A-N. Rangaswami, for Respondent, 


THB MADRAS LAW JOURNAL REPORTS: * 


The judgment of the Court was ‘pronounced. 
by i 


Ismail, J.—This is an appeal against the order 
of Ramaprasada- Rao,” J.dated 23rd June, 
1977 made in Company Application No. 551 
of 1976. The applicant inthe Company 
Application is the appellant which is the 
State Bank of India Madras-l1 The said 
Bank instituted a suit, O.S. No. 117 of 1974 
on the file of the Court of the  Sub- 


ordinate Judge, Chingleput, which has been: 


transferred to and numbered as C.S. No. 233 
of 1974 on the originalside of this Court. 
The suit was originally instituted against 10 
defendants, the first defendant being one M/s. 
Chandra Paper Band, defendants 2 to 9 being 
the partners of the said first defendant firm 
and the 10th defendant being the Official 
Liquidator, High Court, Madras. The suit 
was for recovery of a sum of Rs 1,99,170-04 
with further interest at 10} per cent per annum 
on Rs. 1,25,700-28 at half yearly rests and 
at 9} per cent per annum on Rs. 58,797.85 
at monthly rests, from the defendants and 
in default for a direction for the sale of the 
mortgaged property set out in Schedule A to 
the plaint and application of the net proceeds 
thereof in payment of the amount to be decreed 
with rights reserved in the appellant to proceed 
against defendants 2 to 9 personally for the 
balance, if any, dueafter adjustment of the 
proceeds of such sale to the suit claim, Such 
a relief was prayed for on the allegation that 
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the first defendant by its partners, defendants : 


2 to 9,applied to the appellant for grant of 


crédit facilities and to secure the term loan, ., 


the first defendant by its partners, defendants 
2to9, executed a registered mortgage over 
the first defendant's factory, land and build- 
ings, described in schedule A to the plaint 
and subsequently the first defendant was said 
to have handed over possession ofthe assets 
to Messrs. Straps (India) Private Ltd., in pur- 
Suance of an agreement,the first defendant 
had with the said company under which the 
company agreed to take over the assets and 
liabilities of the first defendant. The said 
Messrs. Straps (India) Private Ltd., was 
ordered to be wound up by this Court by an 
order dated 7th Feb:uary, 1973 on а company 
petition, C.P. No. 71 of 1972, filed by one of 
the shareholders, This fact has been referred 
to in the pleintitself andthat is the reason 


"why the Official Liquidator, High Court. 


Madras, was impleaded asthe 10th defendant 
inthe suit. In the written statement filed by 
the. 10th defendant, among other contentions, 


the 10th defendant claimed that the Officia] — 


11] 


Liquidator had not been properly described, 
that the Official Liquidator as such could not 


have been impleaded as a party, that he was ' 


not impleaded as representing Messrs. Straps 
(India) Private Ltd., іп Liqu'dation and that 
the suit itself was not maintainable against him, 
and leave of the High Court, which ordered the 
winding up of the company had been obtained 
for commencing the present action in accord- 
ance with the provisions of section 446 of the 
Companies Act, 1956, which will be referred 
to hereinafter as “һе present Act". These 
two defences gave rise to two applications 
by the plaintiff-appellant. One wasto amend 
the cause бое so as to rake the Official Liqui- 
dator represent Messrs. Straps (India) Private 
Ltd. in Liquidation, The other was for leave 
to sue the said Messrs S'raps (India) Pri- 
vate Ltd. in Liquidation. Comrany Appli- 
cation No. 551 of 1976 is concerned with the 
said leave to sue the company in liquidation. 
The application filed by the appellant herein 
for the amen?ment of the cause title so as to 
m?ke th- Official Liquidator represent Messrs. 
Straps (India) Private Ltd., in Liquidation 
was allowed. С.А. No 551 of 1976, namely, 
the application forleave to sue the company 
in liquidation was dismissed by the imprgned 
order. The ground for the said dismissal was 
that under section 446 of the present Act, as 
itstands, no leave can be granted in respect 
ofasuit already commenced after the order 
of liquidation without obtainirg such leave, 
In short the basis of the dismissal of the 
application was that in respect of a suit insti- 
tuted after an order of winding up has been 
passed, the obtaining of leave of the Court 
which crdered the winding up is a condition 
precedent for the institution ‘of the suit 
under section 446 of the present Act and such 
[ 


1956 Act 


445. Suits stayed 

on winding up order: 
When a winding up 
order has been made 

or the Official 
Liquidator has been 
appointed as 
Provisional Liquidator, 


171, 
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1913 Act 


Suits stayed 

on winding up order: 
When a winding up 
order has been made (or 
a provisional liquidator 
has been appointed) no 
suit or other legal 
proceeding shall be 
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leave cannot be granted after the suit has 
actually been instituted withont obtaining the 
leave of the Ccurt. For coming to this con- 
clusion, Ramaprasada Rao, J., relied upon 
the earlier decisions of Palaniswamy. J., in 
K.Vadivelu and others v. The Official Liquidator, 
Madra ard Associated Industrial and Engineers 
ing Corporation Ltd., In re ‘In Liquidation), 
Burmah Shell Oi] Storage and Distributing Co. of 
India Ltd v. Associated Industriul and | Engineering 
Corporation Ltd 2 In the latter care, Palaniswamv, 
J., after an elaborate consideration of section 446 
of the present Act and section 171 of the Indian 
Companies Act, 1913 hereinafter referred to 
as “the former Асі”. and section 231 of the 
English Companies Act. 1948, correspondirg 
to section 171 of the former Act, came to the 
conclusion that even though section 171-of the 
former Act was capable of authorising the 
filing of an application for leave even after the’ 
suit has been instituted without such leave, 
the language of section 446 of the prevent 
Act did not authorise such leave being obtain- 
ed after the suit hes been actually instituted 
and that in this respect section 446 of the 
present Act constituted a deliberate and defi- 
nite departure. It is the correctness of the 
conclusion of R»maprasada Rao, J., based as 
it ison the decision of Paleniswamy, J., that is 
the subject-matter of the present appeal. 


2. It is desirable to set out in parallel columns 
the above said three provisions. namely, 
section 446 of the present Act, section 171 of 
the former Act and section 231 of the English 
Companies Act, 1948, as has been done by 
Palaniswamy, J., himself in his judgment in 
Associated Industrial and Engineering Corporation 
Lid, In re (In liquidation) Burmah Shell, oil Storage 
and Distributing Co. of India Ltd. v. Associated 
Industrial Engineering Coproration Ltd.? 


English Act of 1948 


231. Actions stayed 

on winding up order: 

When a winding up order 
has been made or a 
provisional liquidator 
has been appointed, no 
action or proceeding 
Shall be proceeded with 





1. (1971) Tex L.R. 
1971 Mad. 311. 


2. (1974) 44 Сатр. Cas. 488. 
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1956 Act 


no suit or other legal 
proceeding shall be com- 
menced, or if pending at 
the date of the winding 
up order, shall be pro- 
ceeded with, against 
the company, except 
by leave of the Court 
and subject to such . 
terms as the Court 
may impose.......... 
A comparison of the three sections will show 
that section 171 of the former Act is practi- 
cally identical with section 231 of the English 
Companies Act. 1948 except for the fact that 
the English Act uses the word, ‘action’ while 
section 171 of the former Act uses the word 
Sul. As far as section 446 of the present Act 
15 concerned, the language is more elaborate 
thanthe one contained in section 171 of the 
former Act. Section 171 of theformer Act 
u:es the expression, ‘shall be proceeded with 
or commenced against the company” without 
specifyirg as to what suit or proceeding shall 
be governed by the expression “shall be pro- 
ceeded with” and what suit or proceeding shall 
be governed by the expresion “shall be com- 
menced” and the language is compendiovs and 
condensed. On the other hand, section 446, 
of the present Act distributes these two expres- 
sions. namely, the expression *shall be com- 
тепсей” qualifying “suit or other legal pro- 
ceeding” to be instituted after the winding-up 
order has been made or the official liquidator 
has been appointed as provisional liquidator has 
been appointed as provisional liquidator and 
the expression “shall be proceeded with ° quali- 
fying *suit or other legal proceeding pending 
at the date of the winding-up order". There 
are two other differences between section 171 
of the former Act and section 446 of the pre- 
sent Act .one of which does not make any 
difference in substance and the other is of no 
consequence for the present discussion. The 
first is, section 171 of the former Act uses the 
expression ‘“‘when a provisional liquidator has 
been appointed", while section 446 of the pre- 
sent Act uses the expression, “when the 
official liquidator has been appointed as 
provisional liquidator”, This is the result 
of an official liquidator being permanently 
‘appointed under the present Act pursuant 
to section 448 (1) of the present. Act, to 
be attached to each High Court, The 


1913 Act 


proceeded with or 
commenced against 
the company 
except by leave of 
the Court and 
subject to such 
terms as the Court 
may impose. / 


English Act of 1948 


or commenced against ' 
the company except 

by leave of the 

Court and 

subject to such 

terms as the 

Court may 

impose. 


second difference is that when the opening 
limb of section 446 (1) uses the expression; 
‘‘when a winding-up order has been made ог 
the official liquidator has been appointed as 
provisional liquidator, no suit or other legal 
proceeding shall be commenced", the alterna- 
tive limb of the same provision uses the 
expression, “if pending at the date of the 
winding-up order, shall be proceeded with 
against the company”. Thus, the alternative 
limb does not state, “if pending at the date: of 
the winding-up order or appointment of the 
official liquidator as provisional liquidator’ , 
which difference alone, as we have stated 
before, is not of any consequence to the present 
case. 


8. The point that has to be considered is; 
whether the particuler difference їп the 
language of section 446 of the present Act is 
intended to make a departure -in substance 
from what was provided in section 171 of the 
former Act. As far as section 171 of the for- 
mer Act, is concerned there is a direct decision 
of the Supreme Court in Bansidhar Sankarlal 
v. Md. Ibrahim and another.1 In that case, 
one Md. Ibrahim instituted. an action in the 
Court of the Subordinate Judge, Alipore, for 
a decree in ejectment in respect of land 
oCcupied by the Luxmi Spinning and Weaving 
Mills Ltd., as bis tenant. The suit was 
decreed on Ist October, 1953. Before the 
suit was decreed, on 31st, Januarv, 1951 the 
company had executed a deed in favour of 
Bansidbar mortgaging its fixed assets-for secur- 
ing repayment of Rs.1 25000. After the 
decree in the suit, the company executed 
on 21st January, 1954, a second ceed also in 
favour of Bansidhar mortgaging the fixed 


— 


1. (1971) 2 S.G.R. 476: (1971) Tax. LR, 740; 
41 Comp. Cag. 21; А.К. 1971 S.C. 1292, 
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assets for repayment of an additional süm 
of Rs. 72,00,000. Тһе decree of .the trial 
Court in the suit of мі, Ibrahim was соп” 
firmed on 4th August, 1954. Against that decree 
the company and Bansidhar preferred Second 
Appeal No, 1380.of 1954 to the High Court 
of Calcutta. Bansidhar also filed a suit in the 
High Court of Calcutta on its original . side 
to enforce the two mortgages in his favour 
and obtained a preliminarv mortgage decree 
in the suit on 13th May, 1955 Another creditor 
of the Company applied for and obtained on 
22nd August, 1955 an order directing that the 
company be wound up. The liquidators of 
the Company and Bansidhar prosecuted the 


Second Appeal No. 1380 of 1954. The decree’ 


: of the District Court was confirmed by the 
High Court in its appellate jurisdiction on 
22nd February, 1958. Thus, it will be seen that 
the order for winding up of the company was 
passed during the pendency of the second 
appeal on the file of the High Court and the 
second appeal itself was prosecuted by the 
liquidators ‘of the ‘company and Bansidhar. 
~- After the dismissal of the sccond appeal, the 
plaintiff-decreeholder applied for execution of 
the decree . against the company without 
obtaining leave of the High Court of Calcutta 
under section, 171 of the former Act. On 
17th December, 1958, Bansidhar filed a petition 
contending that the application for enforce- 
‘ment of the decree was not maintainable with- 
out the leave of the High Court which ordered 
thatthe company be wound up. On the 
motion of the deeree-holder, the Company 
Judge granted leave to execute the decree in 
Second Appeal No. 1580 of 1954. The execut- 
ing Court dismissed the application filed by 
Bansidhar and the order of dismissal 
was confirmed by the Additional District Judge 
and by the High Court in second appeal. 
Bansidhar filed a petition for a certificate for 


appeal to the Supreme Court under Article 133. 


(1) (5) and (c) of the Constitution and the said 
petition was rejected Бу the High Court. 
Bansidhar then preferred two petitions for 
special leave to the Supreme Court—one against 
the order of the High Court dismissing his 
second appeal against the order in the execu- 
tion proceedings, and the other against {һе 
order of the High Court refusing to certify the 
appeal under -Article 133 (1) (5) ара: (с) 
of the Constitution. , The ‘Supreme Court 
dismissed the petition against the order of the 


High Court іп second appeal and granted · 


special leave to appeal against the order of the 
High Court refusing to certify the сазе, 


+ 
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4. It is in the course of the judgment in that 
appeal the Supreme Court h.d to consider the 
scope of section 171 of the former Act and in 
that context, it referred to the conflicting 
decisions of the High Courts on the question 
whether an application for leave under 
section 171 can be made after a, suit or other 
legal proceeding has been instituted without 
obtair ing such leave on the date of the institu- 
tion. As we have’ pointed out already, the 
liquidators prosecuted Second Appeal No. 1380 
of 1954 and the Supreme Court observed that 
there was no evidence on record whether the 
liquidators obtained sanction of the Court 
under section 179 (1) (a) of the former Act, 
but that there was no reason to suppose that 
the liquidators did ‘not obtain the sanction of 
the Court. We have also pointed out the fact 
that when the decree-holder sought to execute 
the decree. Bansidhar took up the stand that 
the execution.proceedings could not have been 
proceeded with without obtaining the leave 
of the Court and such 2 contention of Bansidhar 
was rejected: by the Suberdinate Courts as well 
as the High Court: Dealing with that position, 
the Supreme Court pointed out two things. 
One was that the execution petition was only 
a continuation of the suit and that after the 
sanction of the High Court had heen obtained 
for the prosecution of the suit, it would be 
plainly unnecessary to" obtain fresh sanction to 
the institution of the execution proceedirigs at 
the instance of the successful party. In this 
context Supreme Court observed: 


“It would be giving effect to а technicality 
divorced from the true object of the section 
to hold that even, in а suit filed or prosecu- 
ted with the sanction of the Court, the decree 
may not be enforced by a successful party 
without leave under section 171 of the Act.” 


The second thing pointed out by the Supreme 
Court was that failure to obtain leave before 
institution of the proceedings did not entail 
dismissal of the proceedings and such leave 
could be applied for and obtained subsequent 
to the institution of the proceedings, The 
Supreme Court observed: 


“Even granting that sanction under sec- 
tion 179 does not dispense with the leave 
under. section 171 of the Act, to institute 
a proceeding în. execution against a company 
ordered to be wound up, we do not think 
that there is anything in the Act which 
makes the leave.a condition precedent to the 
institution of a proceeding in execution of a 


м 
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decree against the company and failure to 
obtain leave before institution of the pros 
ce€ding entails dismissal of the proceeding. 
The suit or proceeding instituted without 
leave of the бош тау; in our judgment. be 
gee as ineffective until leave is obtain- 
ed, but once leave is obtained the proceed- 
ing will be deemed instituted on the date 
granting leave.” 


While dealing with this position, the Supreme 
Court also pointed out the object of providing. 
for obtaining such a leave. After extracting 
section 171 of the former Act, the Supreme 
Court observed: 


“This section is in terms analogous to 
section 231 of the English Companies Act, 
1948 (11 and 12 Geo. 6,' Ch. 38) The 
object of section 171 is plain. Itis intended 
to ensure that the assets of a company 
ordered to be wound up by the Court shall 
be administered for the benefit of all the 
creditors, and that some creditors only shall 
not obtain an advantage over others »y insti- 
tuting or prosecuting proceedings against the 
Company. The section is intended to maintain 
control of the Court which has made an order 
for winding up on proceedings which may be 
pending againgst the Company or may be 
initiated after the order of winding up, and 
the Court may remain seized of all those 
matters so that its affairs are administered 
equitably anlin an orderly fashion". 


The Supreme Court extracted with appro- 
val the following: observation contained in 
Buckley on the Companies Act, 13th Edition 
at расе 490: е 


‘Leave to continue after winding up a 
debenture-holder s action, whether previously 
or subsequently commenced, will be given 
unless the liquidator is able and willing to 
give in the winding up the relief which 
could be obtained in the motion." 


5. In the present case, the suit has been 
instituted after. the winding up of the 
company has been ordered and asa matter of 
fact the plaint itself refers to the same But no 
leave of the Court was obtained before the 
institution of the suit. Ifsection 17! of the 
former Áct was in force, the decision of the 
Supreme Court referred to above makes it 
clear that the appellant herein can. apply for 
and obtain the leave of the Court for continu- 
ing the suit even though leave was not obtained 
Jbefore its institution and the failure to obtain 
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leave before the institution of the suit will not 
entail dismissal of the suit and the suit will 
be regarded only as ineffective until leave 1s 
granted. There is no controversy on this 
aspect as between the parties before us. 


6. The only other question is, whether 
section 446 of the present Act which replaced 
section 171 of the former Act made any differ- 
ence or departure in this legal position. 


7. In the first place, we shall deal with th* 
two decisions of Palaniswamy, J., which have 
been mentioned by us already. The earlier 
decision of Palaniswamy, J.. namely, K. Vadi- 
velu and others v. The Official Liquidator, 
Madras) related to a case where the suit was 
instituted after the order of winding .up was 
made without obtaining the leave of the Court 
and on an objection raised by the Official 
Liquidator based on section 446 of the present 
Act, the plaintiff filed an application praying 
for leave with retrospective effect to prosecute 
the suit. Palaniswamy, J., held that such 
leave could not be granted. For coming to 


this conclusion, the learned Judge referred to: 


certain decisions of this Court as well as other 
Courts and also certain decisions bearing on the 
language contained in section 17 of tbe Presi- 
dency Towns Insolvency Áct and section 28 
(2) of the Provincial Insolvency Act, imposing 
a ban on creditors to whom the insolvent is 
indebted, from commencing any suit or other 
legal proceeding against the property of the 
insolvent in respect of the debt except with the 
leave of the Insolvency Court However, the 
learned Judge (Palaniswamy, J.) had not dealt 
with the decision of the Supreme Court to 
which we have already drawn attention. , 


8. In the later decision, namely, Associated 
Industrial and Engineering Gorporation Ltd, In re 
(In Liquidation) Burmah Shell Oil Storage and Dis- 
tributing Co. of India Lid. v. Associated Industrial 
and Engineering Corporation Lid.? the learned 
Judge has expressly dealt with the decision of 
the Supreme Court. After referring to the 
decision of the Supreme Court and the language 
of section 171 of'the former Act, the learned 
Judge proceeded to State: 


“The question is whether the aforesaid prin- 
ciple should be applied even to section 446 
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. ofthe 1956 Act. 1n enacting this section, the 
Legislature has made a substantial change in 
the law contained insection 171 of the 1913 
Act, The difference in the language of 
section 446 and that of section 171 calls for 
careful examination. In section 171 of the 
1913 Act,the word ‘commenced’ occurred 
after the expredsion ‘procéeded with’. But 
in section 446 of the.1956 Act that word 
precedes the expression ‘or if pending at the 
date of the winding up order’ and thereafter 
occurs the expression ‘shall be proceeded 
with.’ It is not merely a case of interchang- 
ing the places of the words ‘commenced’ and 
‘proceeded with’ as Occupied by them in 


section 171 of the 1913 Act. After making | 


' this change, the Legislature has also added 
~ the expression: ‘ог pending at the date of the 
. winding up order’ after the word ‘commen- 
сеа’. Thus in effecting this change, the 
Legislature has clearly comprehended two 


- situations. 


“The first is commencement of a. suit or 
other legal proceeding and the second is 
proceeding with a suit or other legal proceed- 
ing if such suit or proceeding was pending 
at the date of the winding-up order. In 
the latter. case, the proceeding must be: а 
- proceeding pending at the date of the 


winding up order. Only in such a баѕе' 


the leave ofthe Court for further proceed- 
ing with the proceeding would arise. But 
in the case of a proceeding to be commenced, 
there is no question of proceeding being pro- 
ceeded with. If a proceeding is come 
menced without the leave of the Court 
and subsequent to the commencement, 
leave is asked for the continuation of that 
‘proceeding, it would not be a proceed- 
ing pending at the date ofthe winding-up 
order within the meaning of section ^ 446 of 
the 1956 Act, and obviously no leave can be 
granted under section 446 for that purpose. 
This conclusion is irresistible, having regard 
to the use of the expression ‘pending at the 
date of the winding up order’. It should 
: be presumed that the Legislature deliberately 
` introduced these words in enacting section 446 
even though sectio 171 wasin the statute 
book for several decades. Construiig the 
plain language adopted by the Legislature, 
itfollows that-ifa proceeding is. commenced 
without obtaining the leave of the Court 
previously, no leave could be granted for 
proceeding with that proceeding, as it was 
not a proceeding pending at the date of the 


_winding-up order. If it were to be held that. 


- menced against 
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even if a proceeding is instituted without 


' the leave ofthe Court, it could be permitted 
to be proceeded with by granting leave, 
then the expression ‘if pending at the date of 
the winding-up orders’ would be without any 
meaning and rendered purposeless. That 
could not have been the intention of the 

г Legislature in mzking this change in the law. 
The obvious intention of the Legislature is 
that leave could be granted to comm: nce a 
proceédir g Only if leave is sought for before 

.the commencement of the proceeding and 
that leave could be-granted to proceed with 
a proceeding only.if the proceeding was 
pending at the date of the winding up order. 
That is the only rational way of interpreting 
the language employed in section 446". ` 


It is this decision of Palaniswamy, J., which 
has been followed by Ramaprasada Rao, J., in 
the order under appeal, 


9. Ourattention was drawn to two other 
decisions dealing with section 446 of the 
present Асі: One isthat of a division Bench 
of the Bombay High Court in Eastern Steamship 
Prigale Ltd. v. Pucto  Prigate Lid. and another), 
This decision, which also did not refer to the 
decision of the Supreme Court mentioned 
already, held that section 446 of the present 
Act had made a departure from section 171 of 
the former Act. The learned Judges also 
relied on decisions interpreting section 17 of 
the Presidency Towns Insolvency Act, 1909, 
as well as section 28 (2) of the Provincial 
Insolvency Act, 1920. The learned Judges 
stated: 


**We are of the view that section 446 of the 
Companies Act 1956, makes a'departure 
from section 171 ofthe Irdian Companies 
Act, 1913. Section 171 easily lent itself to 
the interpretation that both in cases of 
suits commenced before or after the winding 
up order leave could be taken after the 
winding, up order. Section 446, however, 
separates the two kinds of suits. It provides 
that only in the case of suits pending at the 
date of the order of winding up leave could 
be taken to proceed with the suit. It ' 
further provides that no suit shall be com- 
the company after the 
winding up order has been made except by 
leave of the Court. In such cases leave 
could only be granted before the suit is com- 


. mencedand no leave can be granted to 
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continue it Or to proceed with it ifit is come - 
menced after the date of the winding up 
order. Weare also of the view that in 
India asuitis commenced on the pre- 
sentation ofa plaint in Court”. 


10. : The other decision is that of a Division 
Bench ofthe Gujarat High Court in Star 
Engineering Work, Ltd. ў Official Liquidator of the 
Krishnakumar Mills Company Ltd (in Liquidation) 
and others*. This decision refers to the decision 
of the Supreme Court as well as the decision 
of the Bombay High Court to which we have 
made reference and-holds that the decision of 
the Supreme Court applied toa case covered 
by section 446 of the present Act and the 
learned Judges differed trom the decision of 
the Bombay High Court. The learned Judges 
observed: 
“With respect to the learned Judges of the 
Bombay High Court, we are unable to. agree 
with the conclusion reached by them 
regarding the difference between the pro- 
visions of section 446 «f the Companies Act, 
1956, and section 171 ofthe Indian Com- 
panies Act, 1913. What was in a condensed 
form in section 171 of the 1913 Act has 
been expanded in more elaborate language 
in section 446 of the-1956 Act but the 
‘substance of both the provisions remains 
the same and the legal position is not at 
all changed by the change in the terminology 
of the new section. We may point ‘out that 
in the Supreme Court decision in Bansidhar 
Shankarlal Mohd v. Ibrahim? Shah, J., as he 
then was, delivering the judgment of ‘the 
Court, has observed at page 23, 


** The ‘question sought to be raised in the 
proposed appeal, it was urged, was of general 
_ Or public importance. In any case it was, 
contended that there is conflict of opinion 
among the Courts in India on the true 
interpretation of section 171 ofthe Indian 
Companies Act, 1956 (which ‘replaced 
section 7] of the Act of 1913)...... 3 
Therefore, this passage of the Supreme 
Court indicates that, according to the 
Supreme Court, section 446 of the 1956 
Act, replaced section 171 of the 1913 Act, 
and the two sections, according to the 
Supreme Court were in fari materia, Even 
apart from these Observations from the judg- 
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ment of the Supreme Court which was 
primarily dealing with the provisions of 
section 171 of the 1913 Act, as we have 
pointed out above, there is no difference in 


substance between section 446 ofthe 1956' 


Act and section 171 of the 1913 Act. There 
is a difference only in framing the language 
of .the section and in putting in more 
elaborate terms what. was in a condensed 
form in the 1913 Act. Under these circum- 
stances this contention urged оп behalf 
of the liquidator must be rejected.” 


With greatrespect we are unable to agree 
with the learned Judges of the Gujarat High 
Court that the extract from the judgment of 
the Supreme Court indicated that according 
to the Supreme Court, the two provisions, 
namely, section 446 of the present Act and 
section 171 of the former Act were in part 
materia. In our view, passage extracted from 
the judgment of the Supreme Court does not 
indicate any such thing. A: we have pointed 
out already, the appeal before the Supreme 
Court was against the order of the High Court 
refusing to certify a case as fit for appeal to 
the Supreme Court under Article 133 (1) (b) 
and (с) ofthe Corstirution. In that context 
a contention was urged before the Supreme 
Court and it wasthat contention which was 
contained in the pa:ss^ge extracted by the 
learned Judges of the Gujarat High Court. 
That extract itself will clearly show th t the 
Supreme Court was only referring to а con- 
tention that the High Court should have 
granted the certificate applied for ‚under 
Article 133 (1) (B) or (c) or both the clauses, 
since there was conflicting opinion among the 
Courts in India on the true interpretation of 
section 171 of the former Act, and section 446 
of the present Act. It'was the only ‘place where 
the Supreme Court referred to section 446 of 
the present Act and nowhere the Court had 
held that the: language of section 171 of the 
former Act and that of section 446 of the 
present Act was in pari materia. But that is 
not to say that we are not in agreement with 
the conclusion ofthe Guj-rat High Court on 
the scope and intendment of section 446 of the 
present Act. ] 


11. As we have pointed out alreády;. there 
is undoubtedly a difference inthe language of 
section 171 of the former, Act and that of 
section 446 of the present" Act. The only 
question for consideration is, whether this 
difference in language has effected a change in 
the legal position, in other words, whether the 
legal position continuésas interpreted by the 
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Supreme Court with reference to the language 
of section 171 of the former Act, notwithst- 
anding the change in the language of 
section 446 of the present Act. After a careful 
consideration, we are ofthe opinion that the- 
change in the language of section 446 of the 


"present Act has not effected a: change in the 


legal position gathered by the Supreme Court 
from the language of section 171 of the former 
Act and thatthe change in the language of 
section 446 of the present Act is by way of 
amplification, clarification, or  elaboration of 
the position contained in section 171 of the 
former Act, rather than alteration, amendment 
or departure. ` 


12. For coming to the above conclusion, we 
have taken into account the purpose-of enacting 
a provision like section 171 of the former Act 
or section 44> ofthe present Act. The purpuse 
and object of the provision have been set out 
by the Supreme Court itself in the extract 
which we have already given from its judgment. 
For the purpose of achieving that object and 
effectuating that purpose, it is not necessary to 
hold that obtaining of leave is a condition 
precedent to the institution of the suit or 
other legal proceeding and if such suit or 
other legal proceeding is instituted without 
obtaining leave, the same cannot be rendered 
effective by subsequently applying for and 
obtaining. leave. ' 007 


13. The second circumstance which has 
influenced us in coming to this conclusion is 
as follows: As we have ‘indicated alreedy, 
the commencing of a suit or other legal proceed 
ing under that section, namely, section 446 (1) 
of the present Act, is envisaged in two con- 
tingencies. One is, when a winding up order 
has been made and the other is when the 
official liquidator has been, appointed as 
provisional liquidator. As far asthe winding 
up order is concerned, the consequence ofa 
windirg up order are dealt with in section 444 
and 445 of the present Act. Under section 445 
(1) of the present Act, “On the making of a 
winding up order, it shall be the duty of the 
petitioner in the winding up proceedings and 
of the company to file with the Registrar a 
certified copy of the order, within thirty days 
from the date of the making of the order.” 
Under section 445(2) ofthe present Act, “оп 
the filing of acertified copy of the winding 
up order, the Registrar shall make a minute 
thereof in his books relating tothe company, 
and shall notify in the Official Gazette that 
Such an order has been made.” Consequently, 
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in view of this provision for notification of the 
Passing of a winding up order in the official 
gazette, it may be stated that every ore must 
be taken to have notice of such winding up 
order, even though such notice can be said to 
have been taken only on the date when it 
is notified in the official gazette. However, 
with regard to the appointment of official 
liquidator as provisi nal liquidator, there 
is no such provision for any notification. 
It is section 450 of the present Act which 
deals with the appointment and powers of 
provisional liquidator and section 450 (1) states 
that at any time after the presentation ofa 
winding up petition and before the making of a : 
winding up Order, the Court may appoint the 
official liquidator to be liquidator provisicnally. 
But there is no provision in the Act for notifying 
the appointment of Official Licuidator as provi- 
siona] liquidator in the official zazette, . though 
the contingencies of both the passing of the 
winding up order and the appointment of Offi- 
cial Liquidator as provisional liquidator аге 
treated on the same footing in section 446 
(1) of the present Act. Suppose in a particu- 
lar case, without the knowledge that the Offi- 
cial Ligu:dator has been appointed as provi- 
sional liquidator, a person who has got a claim 
against a company files a suit, can it be con- 
tended that such a suit without obtaining 
the leave of the Court should be dismised, 
because obtaining of such leave wasa condition 
precedent to the institution of thesuit? If such 
a serious consequences is to result, what is the 
provision or principle on the basis of which one ' 
can impute knowledge of such appointment 
of Official Liquidator as Provisional Liquidator 
to the plaintiff in such a suit? Could it have 
been the intention of the Perliament that an 
innocent person's right to institute a suit against 
a company should be thwar ed for no fault of 
his Own? We may also take another case. A 
company, though its registered office is situate in 
one place, may have places of Eusiness through- 
outthe country and a person is entitled to 
institute a suit against such campany where a 
part of the cause of action arises. Suppose a 
person who lives far away rom the place 
where the Court passing an order of winding up 
issituate and without any knowledge of the 
fact that the Official Liquidator has been 
appointed provisional liqu'dator, institutes a 
suit in a distant Court, can it be contended 
that such a suit should be dismissed, simply 
because the plaintiff had not obtained the leave 
ofthe Court which passed the order wind- 
ing up the company for instituting such a 
Suit? We are clearly of the opinion that 
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no such consequence is intended by the Parlia“ 


ment and could be attributed to it. Even with 
regard to the contingency of passing of a wind- 
ing-up order, the statute itself eontemplates a 
time lag between the passing of that order and 
the notification of the same in the official 
gazette. We have already referred to section 445 
(1) ofthe present Actrequiring the petitioner 
in the winding up proceedings ага the company 
to file with the Registrara certified copy of 
the order within 30 days from the date of the 
making of the order. The expression ‘thirty 
days’ was substituted for the expression ‘ore 
month? with effect from 15th Sep ember, 1965, 
by the amendment Act, Central Act XXXI of 
1965, However, sub-section (1 A) of the same 
section provides that in computing the period 
of thirty days from the date of the making of 
a winding uporder under sub-section (1), the 
time requisite for obteining a certified copy of 
the order shall be excluded. Thus, a Certified 
copy itself may be filed before the Registrar 
after several days or even months after the 
Court has actully passed the winding up order. 
Suppose a plaintiff files a suit on the very next 
day following the date on which the Court has 
passed the winding up order, can it be contend- 
ed that such a suit should be dismissed because 
no leave to institute a suit has been obtained, 
even though the plaintiff in the suit had no 
means 01 krowing that a winding up order had 
been passed? To construe section 446 of the 
present Act as dealing only with two categories 
of suits and legal proceedings, namely, those 
that are instituted subsequent to the order of 
winding up of the company and those that are 
pending at the date of the winding up order 
wii naturally exclude the suits or other 
proceedings simultaneously instituted. Suppose 
in a particular case without the knowledge of 
the pendency of any petition for windirg up a 
person happens to institute a suiton the very 
‘day on which the winding up order is passed 
by the Court, a question will arise, into which 
category the said suit can be classified, namely, 
whether it can be classified as a suit instituted 
after the winding up order has been passed or 
a suit which was pending at the date of the 
windirg up order. Really speaking. -such simul- 
` taneous suit will not fall within either of the 
two categories and therefore will be outside the 
scope of section 446 itself. If so, with reference 
to such а. suits the very object of the Parlia- 
ment that the Court which passesthe order of 
winding up of a company should have control 
over all such proceedings will be defeated. 
Under these circumstances to impute to the 
Parliament a deliberate departure from the 
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legal consequence of section 171 of the former 
Act, when it charged the language of sec- 
tion 446 of the present Act will certainly lead 
to such serious and unintended resuls, It is 
worthwhile pointing out that ifa person's 
remedy to proceed against a company for the 
purpose of enforcing his or its rights is sought 
to be taken away by such an interpretation of 
section 446 of the present Act, such a construs 
tion will constitute a serious inroad into his or 
its ordinary legal rights which must be justified 


only on the basis of unexceptional public need ` 


or interest. Having regard to those conse- 
quer сез, we are inclined to take .he view that 
the char ge in the language of section 446, of 
the present Actis only a drafting change and 
such a change was not intended to constitute a 
deliberate departure from the legal consequences 
flowing from section 171 of the former Act 
and in this we (epe ше with the con- 
clusion ofthe Gujarat High Court in the 
decision referred to above and we are unable to 
agree with the view of the Bombay High Court 
or to affirm the decision of Palaniswamy, J. of 
this Court. 


14. Though we have reached the above соп» 
clusion purely on the basis of the statutory pro- 
vision and the object which it is intended to 
achieve, we may also mention in passing that 
the history behind the enactment ofthe present 
Act consolidating and amending the law relat- 
ing to companies and certain other associations 
in this country doeg not also support the theory 
that by the charge ofthe language in sec- 


‘tion 446 of the present Act ary change in the 


legal consequences was intended. The Company 
Law Committee in its Report of 1952 did not 
recommend any change whatever in section 
171 of the former Act and left the position as 
it was. The Bill that was introduced in the 


House of the People on 2nd Sevtember, 1953, 


namely, Bill No. 46 of 1953 published in the 
Gazette of India, Extraordinary, Part II 
section 2, dated 2nd September, 1953, simply 
reproduced section 171 of the former Actas 
Clause 409 of the said Bill. 


Even the nctes on Clauses merely stated: 


“Clause 409—See section 171 of the existing | 


Act and section 23l-of the English- Act”. 
(vide р. 839 of the Gazette). lhe- report of 
the Joint Committee on the Bill as.presented 
in the Lok Sabha on 2nd May, . 1955, and 
published in the Gazette of India, Extraordi- 
nary, Part IL, section 2 dated 2nd May, 
1955, in clause 444 (1) merely provided; 
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“When a-winding up order has been made 
or the Official Liquidator has been appointed 
as provisional liquidator....... no suit or 
otherlegalproceeding shall be proceeded 
with or commenced against the company, 
except by leave of the Court and subject to 
Such terms as the Court may impose." 


Thus it will be seen that the only change 
which the Select Committee made was with 
reference to the appointment of the provisional 
liquidator and having made the provision in 
Clause 446 (1) (a) that forthe purpose of the 
Act, so far as it relates to the winding up of 
companies by the Court, there shall be attached 
to each High Court, an Official Liquidator 
appointed by the Central Government, who 


shall be whole-time officer, unless, the Central - 


Government considers that there will not be 
sufficient work for a whole-time officer in which 
case a part-time officer may be appointed, this 
change was made. Except for this change, the 
position remained as found їп section 171 of 
the former Act. Only during ‘the course of 
the consideration of the Bill in the Parliament, 
we find an amendment given notice of by the 
Government and that amendment was that the 
expression *'shall be commenced or if pending at 
the date of the winding up order, shall be 
proceeded with” was substituted for “һай be 
proceeded with or commenced” and such an 
amendment was moved and adopted by the 
Lok Sabha on 7th September, 1955. There 
was no discussion or comment on this amend- 
ment as intending to effect any change in the 
law. This aspect of the matter also will tend 
to confirm the conclusion which we have 
already reached as to the scope of Section 446 
of the present Act. 


'15. Consequently we hold that the application 
filed by the appellant herein for obtaining 
leave of the Court for proceeding with the suit 
which it had already filed, namely, C.S. No. 
233 of 1974 was competent and the Court had 
the power to grant such leave so as to render 
the suit already filed effective from the date of 
such granting of leave. 





16. In the present case, Ramaprasada Rao, 
J., has simply followed an earlier decision of 
_Palaniswamy, J., and dismissed the application 
on the sole ground that obtaining of such leave 
is a condition precedent for the institution of 
the suitand that no such leave can be granted 
after the institution of the suit. It is one thing 
to hold that such an application is competent 
and the Couit has power to grant leave to 
render effective a suit already filed and it is 
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another thing to come to a conclusion whether 
leave should be granted or not ina particular 
case and if leave is to be granted, on what 
terms and conditions it should be granted. 
Since Ramaprasada Rao, J., has held that 
leave cannot be granted by the Court at this 
stage, the learned Judge has not considered the 
merits of the case asto whether leave. should 
be granted or not in this case and if itis to be 
granted, on what terms. Once we have reached 
the conclusion that the application filed by the 
appellant is competent and the Court has got 
power to grant leave atthis stage, ме put to 
the learned counsel for the Official Liquidator 
as to what the had to say on merits of the case 
as to the grant of leave. The learned counsel 
for the Officia! Liquidator could not raise any 
valid objection to the grant of leave except to 
contend that the Official Liquidator’s defence in 
the suit on the merits should not be prejudiced. 
It is needless to state that the granting of leave 
as such will not and cannot prejudice the offi- 
cial liquidator's defence on merits in the suit. 


17. Therefore, we allow the appeal and set 
aside the order of Ramaprasada Rao, J., and 
grant leave to the appellant herein to proceed 
with the suit. The result of this will be that the 
suit will be effective only from this date, as held 
by the Supreme Court in the decision referred 
to above. There willbe no order as to costs. 


R.S. ——— Appeal alloweda 
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(FULL BENCH.] 


IN THE HIGH COURT OF JUDICATURE 
AT MADRAS, 


PRESENT :— T, Ramaprasada Rao, CF., A. Varada- 
rajan and V. Sethuraman, Jj. 


Edgar Wesley Plaintiff* 


v. 


Emity Violet (alias) Emity Viole? Ramani 
Bai and another Defendants. 


Dissolution of marriage—Suit for by husband— 
Earlier decree for judicial separation in favour of 
wife—Second marriage also contracted by wife— 
Husband entitled to decree for dissolution—Collusion 
negatived, 


The plaintiff filed a suit in 1976, for dissolu- 
tion of his marriage with the first defendant on 
the ground that the first defendant bad already 
secured a decree for judicial separation on 
31st August, 1972, in a suit filed by her and 
had also married the second defendant on 
10th December, 1975. The Court below 
granted a decree for dissolution о! marriage 
subject to confirmation by the High Court. 


Held: On the finding, the plaintiff was 
entitled to a decree for 
marriage. Having regard to the facts of this 
case, there could not be and there could not 
have been any collusion between the parties 
. Since the decree for judicial separation as 
well as the second marriage of the first defen- 
dant with the second defendant were of the 
wife’s own making. [Para. 3.] 


Case referred to:— 


Christie Mary Stella v. Dr. Vijay Siddha Raj, 
(1979) 1 M.L.J. 57: 92 L.W. 110: (19/8) 
T.L.N.J. 430: A.LR. 1979 Mad. 100. 


Case referred by the District Judge, Coimba- 
tore (West) at Coimbatore in his letter 
D. No. 6193, dated 16th July, 1976 for con- 
firmation by the High Court under section 17 
of the Indian Divorce Act, 1869, of the decree 
nist, dated 28th June, 197g and passed in 
O.S. No. 3 of 1976 on his file. 


S. Meenakshisundaram (amicus 


curiae), 
Plaintiff 


for 


Е. Jayackandran (amicus curiae), for Defen- 
dants. І 


*M,C, No. 12 of 1976, 2nd April, 1979, 
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The Judgment of the Court was delivered by 


Ramaprasada Rao, Cj. — The plaintiff in 
O.S. No. 3 of 1976 on the file of the District 
Judge of Coimbatore (West) sought for dis- 
solution of his marriage with the first defen- 
dant on the ground that the first defendant 
had already secured a decree for judicial 
separation on 31st August, 1972 in O.8 No. 4 
of 1971 on the file of the same Court and 
though he was willing to Iive with her, it was 
the first defendant who obtained such a judicial 
separation and that he was not therefore 
interested in setting aside the ex parte decree 
obtained by her. He also alleges that the, 
first defendant has married the second defen- 
dant who had been impleaded as a party to 
the suit and that the recond marriage took 
place on 10th February, 1975. On the basis 
of the above pleadings he sought for a dissolu- 
tion of the marriage. 


2. Both the defendants 1 and 2 were ex 
parte even in.the Court below. The learned 
District Judge marked Exhibits A-1 and A-2 
as the exhibits filed on behalf of the plaintiff: 
Exhibit A-lis a certified copy of the judg- 

ment in O.S. No. 4 of 1971 proving that the' 
first defendant obtained a decree, though ex 
parte, for judicial separation on .31st August, 

1972. Exhibit А-2 is the certified copy of the 
certificate of marriage to establish that the 
first defendant has married the second defen- 

dant, Based on such unrebutted evidence, the 
Court below granted a decree for dissolution 
of marriage. But as required in law, the said: 
decree was passed subject to confirmation by 
this Court. : 


3. Inthis Court, Mr. S. Meenakshisundaram 
was appointed as amicus curiae for the peti- 
tioner and he has not even filed any appear- 
rance in this Court. He is not before us today. 
However, Mr. K. Jayachandran who also 
appeared as amicus curiae for the second defen- 
dant in the action read over the judgment 
and contended that as there is no express 
plea of absence of collusion in the pleadings, 
this Court has to consider whether confirmation 
of the decree passed by the Court below must 
be granted in the usual course. As regards 
the main issue whether the plaintiff is entitled 
toa decree for dissolution, we have no hesita- 
tjon in accepting the decree of the Court 
below that he is so entitled to,.for the reason 
that the first defendant not only sought for a 
decree for judicial separation'as early as 31st. 
August, 1972, but she has also contracted a 
second marriage on 10th February, 1973 as is 
seen from Exhibit A-2. These factors irretrie- 
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vably establish that the first defendant is no 
longer interested in continuing the marital ties. 
We accept the finding that the plaintiff is 
jentitled to a decree for dissolution of the 
marriage on the above facts. The contention, 
however, is that the plea of collusion does 
not expressly appear in the pleadings. A Full 
Bench of our Court in Christe Mary Stella v. 
Dr. Vijay Siddha Raj and others!, observed that 
though the verb in section 17 is ‘shall’? which 


is apparently mandatory, vet all the circum- ' 


stances have to be taken into consideration to 
come to the conclusion whether a reasonable 
inference should be drawn that there was collu- 
Sion as between the spouses, Having regard 
to the facts of this case, we find that there 
cannot be and there could not have been any 
collusion since the decree for judicial separation 
as wellasthe second marriage of the first 
defendant with the secord defendant were her 
¡own making. There could not be therefore, 
any collusion. We are unable to accept the 
only contention of Mr. Jayachandran appear- 
ing for the second defendant-as amicus curiae, 


4. Forthe above reasons we confirm the 
judgment of the Court below. We thank 
Mr. K. Jayachandran for his baving acted as 
amicus curiae and for having assisted the Court 
in this case. 


S.J. 


Lower Courbs judgment 
confirmed, 


IN THE HIGH COURT OF JUDICATURE 
AT MADRAS.' 


PnEsENT:— P. Venugopal, F. 


S. Jaswant Singh Petilioner* 
Ue 
A.R. Ramanathan Respondent. 


Tamil Nadu Buildings (Lease and Rent Control) 
Act (ХҮШ of 1960), section 10 (3) (а) ()— 
Landiord's petition for eviction of tenant — Require- 
ment for owner's occupation and non-residential 
purposes—Diamond and jewellery business carried 
on by landlord —Rent Controller holding in favour of 
landlord and ordering eyiction Lower Appellate 
Court holding — differently— Revision by landlora— 
Requirement of landlord for non-residential purposes 
held bona fide—Suitability of premises for non- 
residential purpose, matter for decision by landlord, 


J purchased a building from N. N had already 
let out a portion of that building to 4. 7 





1. (1979) 1 M.1.J. 57: 92 L.W. 110: (1978) T.L.N.J. 
430: A.I.R. 1979 Mad. 100. 


*Q.R-P. No. 2707 cf 1976, 25th April, 1979. 
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filed an eviction petition against Aon the 
grovnds that A denied his title, 4 committed 
acts of waste and committed wilful default 
and that the: building was: required for the 
occupation of 7 for both residential and non- 
residential purposes. The Rent Controller 
upheld the landlord's petition on the ground 
of the building beirg required for 7's residential 
and non-residential purposes. On appeal by 
the’ tenant, the lower Appellate Court reversed 
the order of the Rent Controller, The land- 
lord filed a revision. 


Held: The petition-premises might be situated 
in an industrial area. That by itself was not 
sufficient for holding that it was not suitable, 
for the diamond business of the petitioner. 
After all, where the petitioner should carry on 
business was а matter ofhis choice andit was 
not for the Courts: to sit in judgment and 
indicate the preference. [Para 6.] 


Cases referred to: 


V. Balakrishna Menon у. M.A. Gozindan, (1979) 1 
M.L.J. 237:92 L.W. 56; Dakshinamoorthy v. 
Thulaja Bai,(1952) 1 M.L.J. 390 65 L.W. 
942 Y.L.R. (1952; Mad: 651: A.LR. 1925 
Mad. 413: (Miss. S. Sanyal у. Gian Chand; 
(1968) 2 S C.J. 218: (1968) 1 S.C.R. 536: 
AIR. 1968 S.C. 438. 


Petition under section 25° of Tamil Nadu 
Buildings (Lease and Rent Control) Act, 1960 
asamended by Act XXIJI of 1973 praying 
the High Court to revise the order of the Court 
of the Subordinate Judge, Devakottai, dated 
20th March, 1975 and made in M.A.No. 24 
of 1974 (Н.В C. No. 70 of 1971), D.M.C. 
(Rent Controller), Devakottai. 


N.S. Varadachari and 


T.V. Ramanujam, for 
Petitioner. ` is 


S, Sitarama lyer and S. Rajarama lyer, for 
Respondent. 


The Court delivered the following 


Jupement:—The civil revision petition is 

filed against the judgment, dated 20th Merch, 

1976 of the Subordinate Judge of Devakottai 

in С.М А. No. 24 of 1974 reversirg the 

order dated 21st March, 1974 of the Rent’ 
Controller, Devakottai, made in H R.G. No. 70 

011971, 


2. The petitioner is the landlord. The 
tenant ‘was ore A,O.R.M. Arunachalam 
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Ghettiar and the respondent before this Court 
isthe І.К. of the said Arunachalam Chettiar. 
The petitioner purchased the building com- 
prised in R.S. No. 39 from the original 
owner, Nagammai Achi who had already leased 
the building on the west to Arunachalam 
Chettiar for a monthly rent of Rs. 100. The 
petitioner filed an application for eviction 
before the Rent Controller contending (a) 
the said Arunaehalam Chettiar denied his 
title and claimed as though the entire R.S. 
No. 39 was leased out to him; (4) the said 


. Arunachalam Chettiar, besides committirg acts : 


of waste also committed wilful default; (c) the 
petitioner required the building for his own 
residential as well as non-residential purposes. 
On the first two grounds the Rent Controller 
held against the petitioner, On the third 
ground. the Rent Controller held that though 
the requirement of the petitioner for doing 
diamond and jewellery business in the petition- 
mentioned premises is not a bona fide require- 
ment, yet the requirement of the bvilding for 
his residence and using the car shed for his car 
and for housing the machinery and putting up 
the cutting and polishing units of the diamond 
business is a bona fide requirement and’ the 
petitioner is entitled to evict the said Aruna- 
chalam Chettiar on this ground, Thiru Aruna- 


chalam Chettiar filed an appeal and during the’ 


pendency of the appeal he died and it is 
prosecuted by the legal representative who is 
now respondent before this Court. The only 
contention before the appellate Court was 
whether the requirement of the building by 
the petitioner for his own use and, occupation 
was a bona fide requirement. The appellate 
Court held: | | | 


(1) In considering the question whether the 
building is required for personal residential 
occupation of the petitioner and the members 
of his family, the fact of possession of the 
house purchased by his wife with whom he 
admittedly resides is also a relevant factor to 
be considered, and when there is a house for 
residential occupation, the claim of the 
petitiorer thatthe building let out for non- 
residential purpose is essential for his immediate 
occupation is not a bona fide one. 


(2) The natureofthe building in question, 
the locality in which it is situated and the 
nature of the building in which the petitioner 
does his business and its location in a central 
place establish that the building in question 
can hardly be used for residential purpose 
and itcan be used only for non-residential 
purpose for which it was leased, 


` 
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3. The building in question and its surround- . 


ings will not be suitable for doing diamond 
and jewellery business carried on by the peti 
tioner in the rented building in the “heart of 
the town". The cutting and polishing units 
are part ofthe diamond business carried on 
by the petitioner. When the buildirg is not 
suitable for the diamond business cerried on 
by the petitioner, the requirement of the 
building for locating the polishing and cutting 
units of the diamond business is not a bona 
fide requirement. 


In the reply notice sent by the peritioner, 
there is no mention about the bona fide require- 
ment of the building either for residential or 
non-residential purpose. Viewed against this 
background, the requirement of the building 
in question for the personal occupation of the 
petitioner is not a bona fide one. Agerieved 
against the order passed by the- appellate 
authority, the  petitiorer-landlord has filed 
thi; revision petition before this Court. 


3. It is contended for the petitioner that the ` 


landlord is not disentitled from getting an 
order of evietion for his own residential pur- 
pose, merely because his wife has 
purchased a property and the use of the 
words “ofhis own” in section 10 (3) (0 
(i) mdicates that it must be exclusively the 
house of the landlord and the houce purchas- 
ed by the wife cannot be claimed to be the 
house exclusively of his own, and so the evic- 
tion order passed against the tenant should 


be confirmed. It is further contended that . 


the finding ofthe Courts below that the build- 
ing is not suitable for the diamond. business 
carried on by the petitioner is not based on 
any evidence, The business need not be 
Carried in a premises situated іп ‘һе heart 
of the town” and it can be carried on in any 
area cOnsidered fit by the petit:oner and it 
is for the petitioner to chocse the area where 
the business should be carried on. It is also 
contended that inasmuch as the Rent Controller 
has recorded a finding that the building is 
required for a non-residential purpose and it 
isa bona fide requirement, the order of eviction 
should be confirmed irrespective of whether 
the building is required for a residential pur- 
pose or not, 


4. Itis contended forthe respondent that 
having leased out the building for а поп regi. 
dential purpose, it is not open tó the petitioner 
to file a petition for eviction on the ground that 
he requires the building both for residential and 


i 


non-residential purposes. Sirce the building is 
‘not suitable for the diamond busiress cerr'ed 
on by the petitioner and as the 
polishing suits of the diamond busiress cannot 
be separated from the main diamond business 
as they formed one composite unit, the con- 
tention that the building is required by the 


petitioner for a non-residential purpose should - 


be  negatived, 


5. The facts over which there are no dispute- 
are :— 


(1) the petitioner is residing in a rented house 
and is doing business in diamond and precious 
stones and jewellery in another rented premises 
at No. 8, Kannu Pillai Street, Karaikudi; 


2. the petitioner is having a rented premises 
No. 35, Kann» Pillai Street, for the purpose 
of housing the cutting and polishing units of 
the diamond business; 


(3) the netitiover is having a car and is pay- 
ing a rert of Re. 20 for the car shed at door 
No. 9, Pallivasal Street, Karaikudi; 


(4) the petitioner has noother non-residential 
building, except the petition-mentioned bui'd- 
ing. | 


It is thus clear that the petitioner is carrying 
on the diamond business in a rented building, 
the polishing and cutting units of the business 
is housed in another rented buildirg and his 
car is parked in a rented car shed. The peti- 
tioner has purchased the petitior -mentioned 
building so 'that his business which is scattered 
and being carried on in а  nvmber of small 
rented buildings, can be carried on ina single 
building. This clearly demonstrates that the 
building is required by the petitioner for non- 
residential purposes siz, for carryirg on 
diamond and jewellery business, and is bong 
Раг. The fact that the petitioner “is c?rrying 
on business in two rented buildir gs which are 
situated at two different places and the further 
fact that the car is parked in a car shed for 
rent together with the factum ot purchase of 
the petition-menticned ^ building for a con- 
siderable amount of Rs. 15,000 amply go to 
establish thatthe requirement 
tioner for carrying on the busines in 
the petition-mentioned building is a bona fide 
requirement. When the  petititioner pur- 


chased the building from the original owner . 


Nagammai Achi а portion of the building 
in the west was already leased to the re:pon- 
dent on a monthly rent of Rs. 100. Then 
the petitioner’ was in. occupation of only,a 
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portion cf the Fuilding. It is significant to 
note that the petiticner hes not leased out the 
portion in his possession. This is yet another 
indication to show that the building was pur- 
chased by the petitioner for his own use and 
occupation. 


6. The Rent Controller's finding is that the 
petition menticned building is situated in an 
industrie] area and not beirg situated in the 
“heart of the town" it is not suitable for 
the diamond business of the 
petitioner The appellate Court bas held 
that since the diamond business and the cut- 
ting end polishing unit of the diamond business 
constitute one ccmrosite unit end as the 
building is not suit?ble for carrying ов the 
diamord builness, the requirement of the 
building by the petitioner for non-res'dential 
purpose is not a bona fide requirement. Except 
a vagve reference in the evidence of PW. 2 
that the petition-mentioned building it situated 
inan industrial area. there is absolutely no 
evidence .to suggest why the building is not 
suitable for the diamond buciness of the peti- 
tioner. The finding by tke Courts below is 
that the rerted premises where the petitioner ie 
carrying on the diamon4 busiress is not situated 
in the “heart of the town.” Trisis.a finding 
not supported by any evidence. That apart, 
there is absolutely no evidence to show why 
the petitiorer-mentioned building is пої suit- 
ble for the. diamond business of the petitioner. 
The petitioner-premises may be situated in 
an indu:tria] area. That by it-elf is ‘not 
suffcient for holding that it is not. suitable 
for the diamond business of the petitioner, 
After all, where the petiticner sheuld., carry 
on his busiress is а m>tter of his chojce and 
it isnot for.the Courts to sit in judgment 
and indicate the preference. It is next con- 
tended for the respondent that the building is 
required for the nen-residential purpose of the 
petitioner is not inCicated in Exhibit A-4, the 
reply notice sent by the petitioner апа this is 
a strong circumst?nce to indicate that the 
contention that the petitior er is requiring the 
building for non residential purposes is an 
after-thought and the requiremert of the peti- 
tiorer is nota bona fideone. Exhibit A-4 is 
а reply to the notice sent by the, respordent. 
The respondent issued a notice containing 
various allegations and Exhibit A-4 is mainly 
directed tow ards denying the various allegations 
made by the respondent inthe notice issued 
by him Further it is significant to note that 
even in Exhibit A-4 the petitiorer 1 as steted in 
unmiste kable terms that the building is requir- 
ed forthe purpose of additional accommo. 
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dation for carrying оп the business of the peti- 
tioner. S> the contention that the requirement 
of the-building by the petitioner for non-resi- 
dential purposes isnot a bona fide requirement 
and a mere after-thought, is devoid of merits 
and has to be negatived. 


7. It is next contended for the respondent 
that having leased out the building for a non- 
residential purpose: it is not open to the peti- 
tioner to file a petition for eviction on the 
ground that he requires the building both for 
residential and for non-residential purposes. 
In support ofthis contention, the decision of 
this Court in G.R P. No. 2063 of 1977, dated 
SlIst August 1978 reported in V. Balakrishnan 
Menon v. М.А.  Gocindan! was cited. In that 
case the contention that was advanced before 
the appellate authority was that the building 
was let out for residential as well as for non- 
residential purposes and the landlord cannot 
Obtain possession of the premises for his own 
residential purpose. The appellate authority 
rejected the contention following the decision of 
2 Full Bench of this Соц reported in Dakshina- 
‘moarthy v. T huluja Bai*. Before the High Court it 
was Contended that the decisicn of the Full 
Bench is no longer good law in view of the deci- 
sion of the Supreme Court reported in Miss S 
Sany lv. Gian Chand?. The High. Court pointed 
out that the decision of the Supreme Court was 
rendered with reference to the provisions of 
the Delhi and Ajmer Rent Control Act, 1952, 
which are not in pari materia with the provisions 
of the Tamil Nadu B-ildings (Lease and Rent 
Con'rol) Act,. 1960 and the decision of the 
Full Berch of this Court does not require any 
reconsideration. It wasnext contended before 
the High Court that the Tamil Nadu Buildings 
(Lease ard Rent Control) Act is intended to 
cover cases where the building is let out exclu- 
sively for residential purpose or exclusively 
for non-residential purpose and the Act is 
not, intended to cover a сазе where the build- 
ing has been iet out partly for residential and 
partly for non-residential purpose. That con- 
tention was also rejected by the High Court. 
‘The decision of this Court cited by the learned 
counsel for the respondent amply supports the 
plea that when a building is let out for residen- 
tial as well as for non-residcntial purpose, an 
application by the landlord to obtain possession 
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of the premises tor his own residential purpose 
is clearly maintainable. That apart, the 
evidence on record clearly establishes that the 
building let out by the petitioner is required 
for non-residential purposes vizą, to carry on 
the diamond and ‘jewellery business of the 
petitioner and to park bis vehicle. In view of 
this finding that the entire building is required 
by the petitioner for non-residential purpose, 
the question whether the petitioner having let 
out the building for a non-residential purpose 
can seek to obtain possession of the building 
for both residential and non-residential pur- 
poses does not really survive for consideration. 
In the result, the civil revision petition is 
allowed. No costs. Time to vacate the pre- 
mises 6 months. 


5.7. 
IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


PazsENT:—V. Sethuraman, 7.. 


Shanmughasundaram (unsound mind) by 
guardian mother Bagya Rathnammal. 
Petitioner” 


Petition allowed: 


v. 


C. Ponnusami Mudaliar, and another 
Respondents. 


Civil Procedure Code (р о] 1908), Order 32, 
rule 15—Interlocutory application by first defendant 
Sor appointment as guardian of third d:fendant — 
Allegation of third defendant bring of unsound mind 
—Dismissal of abplication without judicial enquiry 
tantamonnt to fatlure to exercise juridiction or 
discharge duty. . 


The first defendant in the suit filed an inter- 
lo-utory application for her appointment as 
the guardian of the third defendant who was 
stated to beof unsound mind. The learned 
Subordinate Judge dismissed the application 
Stating that he had examined the third defen- 
dant and found him to be sane. On revision 
to the High Court by the third defendant, 


Held: In the present case no judicial enquiry 
was conducted and the application for guardian- 
ship had been rejected unceremoniously. 
The lower Court had not exercised its jurisdic- 
tion or discharged the duty cast on it under 
Order 32. rule 15, Civil Procedure Code. The’ 
order of the Court below was set aside and 


CE eee 
*O-R.P. No. 2153 of 1976, · 14th December, 1978, ; 


iij 


the matter was remanded to the Court below 
or fresh disposal in accordance with law. 
- (Para. 6 ]. 


Cases referred to:— 


Ramanathan v. Somasundaram, (1941) 1 M.L.J. 
934: 53 L.W. 193: A.L.R. 1941 Mad 505; Bala- 
krishnan v. Balachandran, (1956) 1 M.L.J. 459: 
(1956) M.W.N. 511; S.C. Karayalar v. V. 
Karayalar (1968) 2 M.L.J. 150: 81 L.W. 156: 
A.J.R. 1968 Mad, 346. 


Petition under section 115 of Act V of 1908 
praying the High Court to revise the order 
of the Court of the Subordinate Judge of 
Erode, dated 28th April, 19,6 and made in 
LA. No. 483 of 1976 in О. S. No. 149 of 1975, 


A. S. Venkatachalamoorty, for Petitioner. 


K. Sarvabhauman, for Respondents. 
The Court made the following , 


Orver:—This petition has been filed against an 
order in I.A. No. 483 of 1976 in O. 5. No. 149 
of 1975 on the file of the Subordinate Judge, 
Erode That I. A. came to be filed by the Ist 
defendant for her appointment as the guardian 
of the 3rd defendant, who, though a major, 
was stated to be of unsound mind. There 
was no counter filed and when the matter 
сате ‘up for final orders the learned Subordi- 
nate Judge by his order dated 28th April, 1976 
cryptically observed; 


“The 3rd defendant appeared in person on 
17th April, 1976. I found him on exami- 
nation as a man quite sane. Hence, I do 
not find that the petition is maintainable. 
Petition is dismissed.” 


The unsuccessful applicant has now come for- 
ward with the present revision. 


2. The learned counsel for the petitioner 


contended that the Court below was wrong in ` 


passing the Order in the manner it did. It 
was also submitted that a regular judicial 
enquiry as to the lunacy or insanity should 
have been conducted and conclusion arrived at 
оп that basis. 


3. For this purpose, my attention was drawn 
to three decisions, The first one is Rama- 
nathan v. Somasundaram,! wherein after the 











1. (1941) 1 M.LJ, 234: 53 L.W. 193: ALR, 1941 
Mad, 505. ` 
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final disposal of the suit by the appellate 
Court, the major defendant’s mother put 
in applications for her appointment as 
his  guardian-ad-interim on the ground of 
the defendant’s mental irfirmity and inabi- 
lity to manage. his affairs and for applying 
the provisions of the Madras Agriculturists 
Relief Act to the appellate decree. The appli- 
cations were remitted to the Jower Court which 
instead of holdinga regular judicial inquiry con- 
templated by rule 15 of Order 32 of the. Code 
of Civil Procedure thought it sufficient to rely 
on the previous history of the litigation and on 
its own opinion formed after looking at the 
defendant and eliciting arswers to some ques- 
tions. ‘The mother was given no opportunity 
of adducing evidence specially in the shape of 
doctor’s certificate. It was held that it was in- 
cumbent on the Court to hold a regular judicial 
inquiry and desirable to invite the parties 
to adduce proper evidence even if the parties 
were somewhat indifferent, especially where 
the consequence of the dismissul of the peti- , 
tion would be to prevent the application of 
the provis ons of the Madras Agriculturists’ 
Relief Act. The fact that a person was a 
man of weak intelligence was held not to be 
a sufficient ground to hold that he is an 
insane person or to appoint a guardian ad 
litem and thatit depends on the degree of 
weakness of intelligence. 


4. Panchapakesa Ayyar, J., іп Balakrishnan v. 
Balachardran! had also to consider a similar 
question and after referring to Order 32, rule 
15, Civil Procedure Code, it was pointed out 


that: 


“The procedure involves a judicia] enquiry 
which consists normally of two parts: (1) . 
questioning the lunatic by the Judge him- 
self in open Court, or in chambers, in order 
to see whether he is really a lunatic and of 
unsound mind, and (2) as the Court is gene- 
rally presided over by a layman, to send the 
alleged lunatic to a doctor for report about 
his mental condition after keeping him under 
observation for some days. That observa- 
tion need not necessarily mean detaining the 
man even in hospital. Itis enough if the 
doctor applies the tests at periodical visits 
to him spread over two or three days, and 
then gives his conclusions. When this 
elementary precaution oí a judicial enquiry 
prescribed by law is not observed, I am 
afraid that the laws of this country will 
€ MÀ 
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not allow а man to be declared a lunatic 
and a guardian appointed for him on such 
basis.” | 


It is true that in this decision the caution to 
be exercised before declaring a person as 
lunatic and appointing a guardian, is indicated. 
In other words, the need for circumspection, 
before passing such an order is emphasised. 
However, the need for and scope of the enquiry 
to be conducted are indicated in the decision 
and that is what is relevant here. 


5.. In S.C. Karayalar v. V. Karayalar! the duty 
of a Court to act judicially in the interest of 
justice in a case of this kind has been reite- 
rated. lt was pointed out that the Court 
has to give a clear finding that the person 
concerned by reason of his infirmity is incapa- 
ble of protecting his interest. In this case, 
also the caution that has to precede the 
declaration of a person as ofinsane mind is 
indicated, but what is necessary to remember 
is the enunciation of the scope of the provi- 
sions of Order 32, rule 15, Civil Procedure 
Code. As pointed out in ' Ramanathan v. 
Somasundaram? the questions and answers if 
reduced to writing would make it possible for 
a Court of revision to decide whether the 
conclusions arrived at on any aspect of the 
‘case was justifiable. j 


6. Inthe present case, no judicial enquiry 
was conducted and the application for 
guardianship has been rejected, if I may say 
‘во, unceremoniously. I do not think the 
learned Subordinate Judge has exercised his 
jurisdiction or duty that is cast on him under 
Order 32, rule 15, Civil Procedure Code. 
Che Civil Revision Petition is, therefore, 
allowed* and the order of the Court below is 
set-aside and the matter is remanded to 
the Court below for fresh disposa! in accordance 
with law. The respondents, if they are so 
advised, are permitted to file a counter and 
the matter would be disposed of on the basis 
of the evidence that may be adduced by 
the. parties. No costs. | 


. S.J. 


Petition allowed 
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IN THE HIGH COURT OF JUDICATURE 
AT MADRAS 


Рвеѕемт:— Т. Sathiadeo, F. 


Mahalakshmi. Petitioner* 

Ф. 

‘PS Rajeswari alias Santha Bai. 
... Respondent. 


The Pondicherry (Extension of Laws) Act ( XXVI of 
1968) section 4 -French Code (Суй) Article 


2217-Civil Procedure Code (V ‘of 1908), section . 


45A—Mortenge deed executed in Pondicherry — 
Executable decree as per Article 20 of the decrete 
1887— Deczee can be executed after the .com ing 
into force of the Gwil Procedure Gode. 


M executed a mortage deed for Rs. 35,000 


in Pondicherry on 27th January, 1965. M 
died in 1969. The lower court allowed 
the execution of the mortgage deed which 
itself was a decree under the French Law: 
Two payments were also received by the 
mortgagee, the first of which was on_3lst 
March, 1967 a sum of Rs. 3033 and on 3rd 
April, 1969 a sum of Rs. 5,000. 4 command- 
ment was also issued on loth October, 1968 
and the mortgage deed became a decree 
that could be directly executed. The lower 
Gourc accordingly ordered the settlement of 
proclamation for sale of the property. This 
was objected to by the judgment-debtor’s’ 
legal representatives who contended that 
after the passing of the Central Act XXVI of 
1968 the concept of a mortgage deed being 
automatically treated as. an executable decree 
had disappeared and that no coramandment 
could be issued after the applicability of the 
Civil Procedure Code in Pondicherry. A 
revision wes filed by the legal representative 
of M as against the order of the lower Court 
allowing execution of the mortgage deed decree, 


Held : On the date when the mortage was, 
created under the French Law then in force, 
it bad already become an executable decree, 
and this was consequent to what was provided 
in Article 20 of the derete 1887. Such a 
“substantive right” having been preservedunder 
section 4 (2) (a) and (d) as if the Act XXvI 
of 1968 had not been passed, the petitioner 
berein couid not contend that there was no 
valld decree in force to be proceeded with 
in excution under the Civil Procedure Code. 


—————— a, 
*GR.P. No. 1811 of 1978, 16th May, 1979. 
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The mortgage deed having come into existenc® 
before 2nd June, 1968 it had already acquired 
tthe character of an executable decree and it 
-would have to be treated as if it was a decree 
‘that had been made under the Civil Procedure 
‘Code. Being a decree, section 45-A having 
not substituted any other provisions of the 
Civil Procedure Code they would be very 
much available for the enforcement of such 
A decree. [Paras. 16 and 19.] 


In view of the saving provision found in 
‘section 4 (2) of Act XXVI of 1968 in spite 
‘of section 45-A (of the Civil Procedure Code) 
xt would be open to such a decree-holder to 
move the executing Court under the present 
provisions of the Civil Procedure Code, 
because what followed such a decree were 
only procedural aspects, and no one could 
claim a vested right to a particular procedure, 
and in this view the respondent can seek the 
relief, according to the law in force at the 
time when she sought the execution of the 
gross copy of notarial mortgage deed execu- 
ted when the French laws were in force. 
Para. 20.] 


‘Gases referred to:— 
TulsiCharam v. Kangali Charan, (1960) 64 C.W.N. 


539; Krishna Ch. Santra v. Tarak Dassi, (1971) 75 
XCQ.W.N. 148; Susamma Bala v. Bibhuti 
Bhusan, А.Т.К. 1973 Cal. 295; Adatkappu 


‘Chettiar у. Ayesha Natchiar, (1975) 2 M.L.J. 
298: 88 L.W. 636: A.I.R. 1976 Mad. 32; 
Ghousia Begum w. Union Territory, Pondicherry, 
A.I.R. 1975 Mad. 345; Advance’ Insurance 
-Company v. Gurudasmal, (1970) 2 8.6.7. 488: 
(1970) M.L.J. (Crl.) 727: A.I.R. 1970 S.C. 
1126; Nandu v. Jacinto, A-Y.R. 1970 Goa 143. 


-Petition under section 115 of Act V of 1908 
praying the High Court to revise the Order of 
the Court of the First Additional Subordinate 
Judge, Pondicherry, dated 19th July, 1978 
and made in E.A. No.694 of 1977 in 
E.P. No. 200 of 1977. 


M. Raghavan, for Petitioner. 


Р.В. Ramanyjam and J.R.K. Bhagananthan, for 
Respondent. 


The Court made the following 


-ORDER.—This revision is filed against an orde" 

made in E.A.No. 694 of 1977 in E.P.No. 200 

-of 1977 on the file oi the First Addi- 

tional Sub-Judge, Pondicherry. The Court 

below held that the execution taken in respect 

-of the mortgage deed dated 27th January, 1965 
‘ML 7—25 
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executed by Muthukrishnan can be proceeded 
with even though there has been a change in 
the law applicable in Pondicherry as on date. 
E.A.No,694 of 1977 was filed under setcion 151, 
Civil Procedure Code, by the judgment-debtor 
for dismissing the excution pstition on the 
ground that a mortgage deed was executed 
on 27th January, 1965 by one Muthukrishnan 
for Rs. 35,000 and the said Muthukrishnan 
died in 1969, and the legal representatives are 
now being proceeded against for recovery of 
the mortgage amount. Under Article 2217 of 
French Code (Civil), no attachment can be 
effected without serving a commandment and 
the requirements prescribed under French Law 
had not been complied with. Entire debt was 
incurred for immoral activities and in parti- 
cular Muthukrishnan was a drunkard and 
therefore the legal representatives are not liable 
to pay the debt. 


2. This petition was opposed by the 
decree-holder {claiming that, amount was 
borrowed by Muthukrishnan for lawful 


purposes and under the French law, as was in 
force at the time of the mortgage deed, it 
automatically becomes an executable decree, 
and in fact, to satisfy the amount due under 
the mortgage deed decree two payments were 
received by the mortgagee, the first of which 
was on 3lst March, 1967 a sum of Rs. 3,033 
and on 3rd April, 1969 a sum of Rs. 5, 000. 
There is no proof that the debt was incurred for 
any immoral purposes. A commandment was 
issued on 16th October, 1968, and it had been 
duly served on petitioner herein, and therefore 
the present proceedings taken to recover the 
amounts in execution is valid. М 


3. Аз stated earlier, the Court below held that 
а commandment had been already issued on 
16h October, 1968 and the mortgage deed 
under the French Law, as was in force, became 
a decree that can be directly executed and 
hence all the objections taken by the petitioner 
deserved to be rejected, and consequently 
rejected the petition, and ordered the settlement 
of proclamation for sale of the property. 


4. Mr. Raghavan, counsel for petitioner 
contends that after the passing of Central Act 
(XXVI of 1968 The Pondicherry. (Extension 
of Laws) Act, 1968) (hereinafter to be referred 
to as the Act), the concept of a mortgage auto- 
matically treated as an executable decree had 
disappea red, and respondents herein can recover 
the mortgage amount only by filing a civil suit, 
by obtaining a preliminary decree and thereafter 
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а final decree, and only then, according to the 
decree, execution can be taken as against the 
petitioner. He relies upon section 45-A being 
introduced in the Civil Procedure Code by 
virtue ofAct XXVI of 1968, to substantiate his 
contention that when a specific provision has 
been made as to what could be a decree, respon- 
dents cannot any longer rely upon the intend- 
ment found in the repealed French Law. As far 
as commandment issued on 16th Occober, 1968 
js concerned, it is claimed that no such com- 
mandment could have been issued after the 
applicability of the Civil Procedure Code, in 
Pondicherry and what is relied upon is nota 
valid commandment at all. No doubt in the 
memorandum of grounds, it has been stated 
that the mortgagee having taken proceedings 
under the French Law, cannot seek relief under 
the Indian Law. But the main contention 
taken in the civil revision petition їз whether 
mortgage dated 27th January, 1965, can be 
treated as a decree under the French Law, 
which can straightaway be executed under the 
Civil Procedure Code, which has been made 
applicable after the passing of **the Act". 


5. Mr. Bhavananthan, counsel for respon- 
dents contends that under section 4 of Act 
XXVI of 1968, in spite of repealing of 
earlier enactments made under French Law, 
section 4 (2) saves the rights and privileges 
acquired under the repealed laws including 


remedies provided therein and therefore even: 


after the Civil Procedure Code was made 
applicable in Pondicherry, the substantial right 
already acquired under the mortgage deeds, 
which in law are to be treated as decrees, 
cannot be taken away, that section 45-A in 
Civil Procedure Code, has not substituted 
or replaced the other provisions which would 
continue to be applicable and that therefore 
execution can be taken straightaway under 
the Civil Procedure Code, treating the mort- 
gage debt dated 27th January, 1965 as a 
decree. Even if there are any infirmities 
regarding the issue of commandment, since 
the French Code (Civil) had been repealed, 
execution can be straightaway taken by 
invoking provisions of the Civil Procedure 
Code. 


6. Counsel appearing on both the sides 
have referred to the following decisions which 
will havé bearing on the point involved 
in this revision petition. First of the deci- 
sions relied upon is Tulsi Charan v. Kangali 
Charan’ wherein the question arose as to 
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whether grosses copies of notarial  mort- 


gage bonds in executory forms are executable: - 


as decrees under Civil Procedure Code, and: 
whether execution can be proceeded with 
straightaway on the presumption that there 
has been an enforceable and executable- 
decree, When a similar situation arose after- 
the integration of Chandranagore, initially 
de facto and later on de jure with the State of 
West Bengal, and to which area provisions: 
of Civil Procedure Code, were made applica- 
ble, it was held, uuder French Law a. 
grosses copy of a notarial mortgage deed. 
is a decree; and this right having been. 
preserved it can be put into execution under: 
Civil Procedure Code. It was contended in. 
that the grosses copy of a notarial mortgage- 
bond (hereinafter to be referred to as.the 
‘mortgage bond’) is nota decree within the- 
meaning of the provisions of Civil Procedure 
Code, and the only recourse to a mortgage is to- 
file a suit in enforce the mortgagee, obtain 
a preliminary decree and a final decree 
and only thereafter proceed to sell the mort-- 
gaged property in case a decree is secured. 
Similar extension orders and merger Acts. 
were made in respect of Chandranagore- 
and the rights acquired under French Law: 
were preserved in certain respects. It was. 
not disputed that a mortgage bond of the: 
nature contemplated under French Law, was. 
in law considered as a decree of a 
competent Court. There was no requirement 
of filing a suit on the mortgage bond, obtain. 
a decree inacivil Court functioning under: 
French Laws and thereafter go in for execu 
tion. The Division Bench referred to earlier 
judgments of the Calcutta High Court and 
held that a grosses copy of a notarial mort-- 
gage deed should be executed as a decree. 
It was also held therein that the French. 
Laws of Chandranagore were replaced by 
the laws in force in the rest of India after 
2nd May, 1950, and the procedure by which. 
а notary working under the decree of 1887 
could grant a grosses copy in executory 
form ceased to be effective, but it would. 
not mean that Order 34, Civil Procedure 
Code, cannot be invoked on the basis that. 
it is not a decree. It was also held in 
the said decision that in relation to the. 
Civil Procedure Code, the corresponding, 
law would mean, not merely the French 
Civil Procedure Code, but the decree of 
1887, in so far as it had authorised that. 
mortgage bond in executory form can be 
proceeded with in execution. Therefore it 
was held therein that in spite of the Civi} 
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Procedure Code, having been made applica- 
ble to Chandranagore after 2nd May, 1950, 
the mortgage bonds of earlier origin ‘‘had 
the force of a decree and that right was 
not taken away by the enactments by which 
the French Laws were gradually replaced by 


the Indian laws in Chandranagore. There- 
fore we agree with the findings of the Court 


-below that the grosses copy of the notarial 


mortgage bond in favour of the creditor 
can be put into execution by him without 
the creditor having to file in the. first 
instance, a mortgage suit." 


7. The next decision is Árishna Ch. Santra v. 
Tarak Dassi, 1 wherein also a division bench held 
that even after the merger of French territories of 
Chandranagore with the Union ofIndia, the 
position is that the decrees remained valid 
decrees, as if they were passed by Indian Courts, 
and the rights and remedies of the holders of not- 
arial deeds were not lost. This was a case where 
the suit was based not on the original consider- 
ation, but for recovery of decretal dues with 
interest, on the basis of assigriment deeds, but 
they also bore the character of notarial deeds. 
In this decision reference was made to Articles 
146 and 545 of French Civil Procedure Code 


_ relating to execution of grosses copies of notarial 


deeds and to what extent they can be treated 
as decrees under the French Law. It has been 
held therein as follows:— 


“The uniform opinion of this Court is а% 
revealed in these decisions.that even after the 
Code of Civil Procedure of India came into 
operation in Chandranagore, the right and 
remedy of the holder of notarial deeds were 
not lost, with the consequence that the grosses 
copies of the notarial deeds could be enforc- 
ed by execution under the corresponding 
provision of the Indian Code of execution of 
the grosses copies having the force of a 
decree.” $ 


8. A full bench of Calcutta High Court in 
Susama Bala v. Bibhuti Bhusan? while dealing 
with this problem, held that grosses copy can 
be executed under the Indian Law without 
filing a suit, and such a right, being a substan- 
tive right, and not a procedural one, has been 
preserved under Indian Law, and it is not in- 
consistent with the provisions of Civil Procedure 
Code. Reference was made to Article 545 of 
French Civil Procedure Code which required 
a notary under the French law to deliver a 
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grosses copy of a mortgage bond, and once 
filed, it assumes an executory character as a 
decree’ in accordance with the French Laws. 
Tt was held: 


*the' right to execute is in our opinion a. 

. substantive right like the right of appeal. 
This right had or ‘has nothing to do with 
the procedure for execution. The right 
is the right to have the mortgaged property 
sold without filing:a suit. The said right 
certainly is not the same as the method or 
manner or process to be followed in our 
opinion to execute .the said bond." 


The Code of Civil Procedure does not contain 
any provision whereby a similar substantive 
right j.e., to have such an instrument executed 
without the necessity of filing a suit has been 
conferred... 0... ee cette eee oe » 
Article 20 of the decree of 1887 mentioned. 
above reads as follows :— 


‘They (Notarial Deeds). are executory in the 
whole extent in the territory of the Republic. 
etc.” 


The same was or is not inconsistent with the 
provisions contained in the Code of Civil Pro- 
cedure and thus was in force on or before the 
‘appointed day” mentioned in the Regulation of 
1952, Such right was continued by Regulation 
8 of the Chandranagore (Administration) Re- 
gulation of 1952, mentioned above. The said 
Regulation is set out hereunder :— 


“Save as otherwise expressly. provided im 
this Regulation all laws in force in the free 
town of Chandranagore immediatety before 
the appointed day shall continue to be in 
force until repealed‘or amended by a com- 
petent Legislature or authority." 


Later on Chandranagore (Merger) Act, 1954 
was passed and section 18 which dealt with. 
repealing is more or less identical to the provi- 
sions of section 4 (2) of Act XXVI of 1968. In 
view of the safeguards provided under the 
Merger Act of 1954, it was held by the Full 
Bench that neither the order of 1950 пог the 
Regulation of 1952. as we have noted earlier, 
did affect any right including such right of'a 
mortgagee, or any privilege, obligation or liabi- 
lity acquired, accrued or incurred prior’ to 
2nd May, 1970, and in this view, it was finally 
held that the procedure in execution beinga 
part of the adjective law, must be governed by 
the procedural law prevalent at the: time ор 
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execution, that is to say, the Civil Procedure 
Code of 1908, since there is no vested right 
in procedure and a grosses copy cfa notarial 
Mortgage deed being a decree which is a 
“substantive right’, has been preserved and it is 
the nature of ‘a decree’ of a competent Court of 
. law and has the force of such a decree under the 
French Law and also under Indian Law. 


9, Reference was made to the decision 
rendered in  Adaikappu Chetliar у. Ayesha 
Natchiar which dealt with а notariel mortgage 
deed and on the question as to whether it could 
be treated as a decree and the learned Judge 
observed “upon this question, In do not wish 

` to pronounce any opinion". The Full Bench 
decision of the Calcutta High Court was refer- 
red to therein. But ultimately the learned 
Judge held that even though ‘such a privilege 
was available to a party, when he files a suit 
in the ordinary civil Court, on the foot of a 
notarial mortgage deed, it will be the plain 
-duty of the Court to entertain the suit under sec- 
tion 9 of the Civil Procedure Coce. It was 
‚а case wherein ‘the suit filed on the basis-of the 
-mortgage deed was resisted-on the ground that 
such a suit is not maintainable and therefore 
tthe decree is not a valid one. No doubt refe- 
rence to section 4 of Act XXVI of 1968 had 
been.made. But yet it was held that the relief 
‘Deing an alternative one, a suit can be filed on 
the mortgage deed. . 


10. Reliance was placed on the ;udgment of 
the Division Bench of this Court in Ghousia 
Begum v. Union Territory, Pondicherry*, wherein 
the scope of section 4 (1) of Act XXVI of 1968 
came up for. consideration. and relying 
upon the decision of the Supreme Court in 
Advance Insurance Gompany v. Gurudasmal?, it was 
held that the provisions of Act XXVI of 1968, 
аз faras possible, must be read with a view to 
their validity and not to render them invalid. 


11. It жаза case wherein the question arose 
whether there should have been a notice under 
section 80, Civil Procedure Code, before 
institution of the suit. The suit was instituted, 
after the Civil Procedure Code, was made 
applicable without such a notice and it was con- 
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tended (Һат having regard to clause (d) of Sub- 
section (2) of section 4 of Act XXVI of 1968, 
Such pre-requisite need not be complied with. 
The Division Bench held that the issue ofa 
notice being a procedural matter, after the Civil 
Procedure Code, was made applicable with 
effect from 24th May, 1968, section 4 (2) 
cannot beinvokedby the appellant therein. 
(Though in the said judgment it has been 
repeatedly stated that the Code of Civil 
Procedure, as in force in the State of Madras 
on Ist August, 1966 has been made applicable 
to the Union Territory of Pondicherry with 
effect from 24th May, 1968, the correct date is 
5th September, 1968). The decision rendered 
in Nanduz. Jacinto. was referred to, for the 
limited puzpose of showing that unless and until 
repealed that law comes into force, what every 
had been the Jaw applicable to the territor . 
which hac been merged, and will continue to 
be enforceable. 


12. Before considering the purport of these 
decisions, it will be necessary to extract 
section 4 af Act XXVI of 1968 and the column 
dealing with Civil Procedure Code in Part II 
of the schedule to the Act which refers to 
section 45-A being inserted.: 


4. Repeal and saving:—(1) Any law in force in 
Pondickarry or any area thereof correspond- 
ing to any Act referred to in sub-section (1). 
of sectien 3 or any part thereof (except in so 
far as such law continues to be applicable to 
Renoncants) shall stand repealed as from the 
coming into force of such Act in Pondicherry . 


(2) Nothing in sub-section (1)-shall affect— 
(a) the previous operation of any law so 
repeated or anything duly . done or suffered 
thereunder; or 


(b) any right, privilege, obligation or liability, 
acquired, accrued ог incurred under any law 
80 repealed, or 


(c) any penalty, forfeiture or punishment 
incurred in respect of any offence committed 
against any law so repealed; 


(4) any investigation, legal proceeding or 
remedy in respect of any such right, privilege, 
obligation, liability, penalty, forfeiture or * 
punishment as aforesaid,and any such 
investigation, legal proceeding or remedy may 
be instizuted, continued or enforced and any 
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such penalty forfeiture or punishment may be 
imposed as ifthis Act had not been passed: 


“Provided that anything done or any action 
taken (including any appointment or delega- 
tion made. notification, instruction or direc- 
_ tion issued, form, bye-law or scheme framed, 
7 certificate obtained, permit or licence 
granted, or registration effected. under any 
such law, shall be deemed to have been done 


or taken under the corresponding provision 


ofthe Act extended to Pondicherry by this 
Act and shall continüe to be in force 

- accordingly unless and until superseded by 
anything done or any action taken .. under 
the said Act." 


Part ЇЇ Schedule:— , 
The Code of Civil Procedure, 1908 
(1) (2) 


As in force in the State of Madras on the 
lst day of August, 1966. 


(3) 
After section 45, insert: 
(4) 
‘45-A. Execution of decrees, etc., passed or made 
before the commencement of the Code in Pondicherry: 


— Any judgment, decree or order passed or^ 


made before the commencement of this Code 
by any civil Court in the Union Territory 
of Pondicherry shall, for the . purpose of 
execution, be deemed to have been passed or 
made under this Code: 


Provided that nothing contained in this 
section shall be construed as extending the 
period of limitation to which any proceeding 
in respect of such judgment, decree or order 
may ‘be subject.” 


13. Mr. Raghavan, 


contends that the decisions of the Calcutta 


. High Court can have no applicabi: ity ‘because 


ofthe insertion of section 45-А to Civil 
Procedure Code. When specific provision has 
been made as to what are the decrees that can 
be executed under Civil Procedure Code, it 
has to be construed that any other form of a 
decree cannot be executed under the Civil 
Procedure Code. Section 45-A is in respect 
of decrees passed and made before the com- 
mencement of the Code in Pondicherry and it 
refers to. such decrees made by any civil 
Ccurt in the Union Territory of Pondicherry 
being deemed as a decree made under the 
ode. 
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14. Section2 (2) of Civil Procedure Code, 
defines a decree as a formal expression ef an 
adjudication by civil Court which conclusively 
determines the rights óf parties. Hence he 
contends that a mortgage bond is not a decree 
which has conclusively determined the rights of 
parties; nor does it adjudicate the controversies 
between the parties and hence it is not z 
decree which : can be- enforced after 5th 
September, 1968 under Civil Procedure Code. 
In this case. mortgage was executed' on 27th 
January, 1965 and Act XXVI of 1968 came 
into force on 24th May, 1968. Civil Procedure 
Code was made applicable by notification . 
with effect from 3th September, 1968 and 
Transfer of Property Act became applicable 
on and from 9th January, 1969. I{ respondent 
is able to show that she had acquired any right, 
privilege etc., under any law so repealed under 
section 4 of the Act or that any remedy in 
respect of such right or privilege was 


. available, then by virtue of section 4 (2) she 


could rely upon rights as having been preserved 
Section 4 (2) states that. 
nothing in sub-section (1) shall affect such 
\rights and privileges and they shall be con- 
tinued to be in force as if Act XXVI of 1968 
had not been passed. When savings provisions 


. have been so conceived of in an enactment 


to preserve vested and substantial rights, it 
cannot be lightly brushed aside merely because 
new laws have been made after repealing the 
existing enactments. If it had been _ done, 
without any qualification or reservation, it 
can then be contended that the rights under. 
the defunct Iaws cannot be relied upon for 
being pursued with under the new laws. It 
is not necessary for me to dwell at length to 
find out whether a notarial deed issued under 
the French law results in a proceduraleight or 
a'substantive right, in view of the decisions 
above referred to, and in particular when a 
Ful Bench of the Calcutta High Court has 
held that such a right is a “substantive 
righz". 


15. The decision in 4daikappa Chettiar’s caset 
(above referred to) does not decide this aspect 
one way or other, but~ simply holds’ that the 
plaintiff can share with the other Indian 
citizens the right to file the suit’ on the mort- 
gage deed without enforcing it as if it were a 
decree under the French law. 


16. The mortgage deed was created on 27th 
Јарчагу, 1965 арс the Civil Procedure Code 
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‘was made applicable to the Pondicherry Union 
Territory only on 5th September, 1968. The 
said mortgage was in a notarial form and tbis is 
-not in dispute. Act XXVI of 1968 was published 
only on 24th May, 1968. Therefore on the 
date when the mortgage was created, under the 
rench law then in force, it had already become 
Jan executable decree. and this was consequent 
{со what was provided in Article 20 of the 
decrete 1887. The mere fact that Civil Pro- 
cedure Code had replaced French Civil Pro- 
cedure would not mean that the rights and 
privileges already acquired and continued to 
be in force as on 24th May, 1968 had been 
totally lost. The right acquired by respon- 
dents being a "substantive right” and nota 
procedural right, cannotbe replaced by the 
Civil Procedure Code. Such a "substantive 
|right" having been preserved under section 4 
(2) (а) and (4) as if “the Act" had not been 
.|passed, the petitioner herein cannot contend 
]that there is no valid decree in force to be 
pursued with in execution under Civil Pro- 
cedure Code. Even the’ Division. Bench of 
this Court in Ghousia Begum' s case? only dealt 
with a “procedural” matter and not about a 
‘substantive right or vested right. It is only 
in that view, the Division Bench held that 
' when the procedural law had been replaced 
‘by the Civii Procedure Code, and when there 
can be no vested right in procedure, the parties 
are bound to abide by the available procedure 
„on the date when rights are sought to be 
enforced. Therefore the mortgage deed 
{having come into existence before 2nd June, 
]1968 it has already acquired the character 
of an executable decree, and it will have to 
be treated as if it is a decree that has been 
made under Civil Procedure Code. 


17. Oh the aspect as to whether it can be 
equated to a decree under Civil Procedure 
Code, Mr. Raghavan, refersto the definition of 
‘decree’ under section 2 {2), Civil Procedure 
Code, and also to section 45-A which has been 
inserted by Act XXVI of 1968. He would state 
that when Indian laws were extended to the 
area of Chandranagore, no corresponding 
‘provision to section 45-A was incorporated, 
and even on the definition of ‘decree’ in Civil 
Procedure Code, the mortgage bond cannot 
be a decree and therefore the execution Court 
can never entertain it. P 


18. Section 45.A has been inserted as part 
of the other provisions of Civil Procedure 
Code and it has not resulted in modification 
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or deletion of any existing provisions. The 
plea that when a special provision has been 
made in respect of decrees in Pondicherry, 


.passed or made before the commencement 


of the Code, would mean that other provisions 
in the Civil Procedure Code will not be 
applicable and hence, no provision having 
been made for the deemed decrees of notarial 
deeds, the respondent herein cannot maintain 
the execution petition, cannot be accepted 
for the following reasons. 


19. Section 45-A is an additional provision 
and it does not stand in the way of the other 
provisions relating to decrees in the Civil Pro- 
cedure Cade being invoked. The decisions 
rendered by the Calcutta High Court. about 
the executable nature of mortgage bonds are to 
the effect that they being decrees, they will come 
within the scope of decree as defined in the 
Civil Procedure Code and the further proceed- 
ings to be. taken being of procedural nature, 
such:decrees can be executed by invoking 
the Civil Procedure Code. A Full Bench of five 
Judges of the Calcutta High Court had held 
that a grasses copy of a notarial mortgage 
bond is in the nature of a decree of acompetent 
Court of law and has the force of such decree 
under the French law and also under the 
Indian Law. Веге of a smilar provision 
having been made for Chandranagore as is 
made under section 45-A for Pondicherry, it 
has been held that such a mortgage bond will 
be a decre», under section 2 (2) of the Civil 
Procedure Code, and can be executed straight- 
away. Thus, whether section 45-A in any 
manner alters this situation, is the question that 
remains to be considered. It refers to decrees 
passed or made by апу civil Court in 
Pondicherry and it does not dea 1 with grosses 
copies of notarial mortgage deeds, which are 
десгееѕ. Section 4 (2) (a) and (d) of Act XXVI- 
of 1968 has saved the "substantive right" 
acquired under the French law, to the effect 
that a mortgage bond becomes an executable 
decree, anc such a right can be enforced as if 
the said Act had not been passed. Being a 
decree, section 45-A having not substitued any 
other provisions of the Civil Procedure Code 
they would be very much available for the 
enforcement of such a decree. Merely because 
section 45-A deals with decrees passed by civil 


Courts in Pondicherry, it cannot be contended . 


that a notarial mortgage decree being outside 
section ‘45-4 it is not valid after the Civil Pro- 
cedure Code was introduced on 5th September, 
1968. When Act XXVI of 1968 was made, 
if only an explanation had been added to deal 
with the czses of notarial deed decrees to be 


A 
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_ visions of Civil Procedure Code. 
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deemed as decrees, it could have solved the 
difficulties experienced by persons who have 
acquired "'substantive rights" under the law 
which was in force before 24th May, 1968, and 
which was preserved under section 4 (2) of 
the Act. 


20. The contention of Mr. Raghavan that 
since a special provision has been made, it 
excludes the applicability ofthc other pro- 
visions relating to decrees under Civil Pro. 
cedure Code, cannot be accepted because 
section 45-A is confined only to a particular 
ycategory of decrees being decrees passed ог 
'made by any civil Court in Pondicherry. In 
view of the saving provision found in section 4 
|(2) of the Act, in spite of section 45.A it will 
ibe open to such a decree-holder to move the 
lexecuting Court under the present provisions of 
the Civil Procedure. Code, 
follows such a decree are only procedural 
aspects, and no one can claim a vested right to 
{а particular procedure, and in this view, the 
respondent can seek the relief, according to 
the law in force at the time when she seeks the 
xecution of the grosses copy of notarial 
ortgage deed executed when French Laws 








- were in force. 


21. On the aspect of irregularity or others 


wise of the commandment, it does not arise 
for consideration and whatever had been done 
will be irrelevant, because the commandment 
made on 16th October, 1968 was well after the 
enforcement of Civil Procedure Code which 
came into force on 5th September, 1968 
itself. The issue of commandment and other 
steps being procedural aspects, they cannot 
any longer be valid and execution will have 
to be proceeded only according to the pro- 
Hence the 
aspect of liability to pay interest only for 
five years, has to be considered and the 
amount to be recovered requires fixation. 
Though on different grounds, the Court below 
came to the conclusion that the grosses copy 
of mortgage bond can be executed straight- 
away as a decree, in view of the reasons above 
stated, itis well open’ to the respondent to 
proceed with the execution by invoking the 
provisions of the Civil Procedure 
‘Therefore this civil revision petition is 
‘dismissed. No costs. 


RS. Petition dismissed. 
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IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. | 


PREsENT:—V. Balasubrahmanyan, Fe 


Ibrahim Fathima Appellant 2nd 
- ` defendant* 
0; 


= 


Mohammed Saleem (minor) аай others 
: ... Respondent 
(Plaintiffs 1 to 4 and lst defendant) 


Mohammedan | Law— Maintenance — Obligation of 
father to maintain children whether personal or 
attached to his property— M? having two wives— 
First wife childless and second wife haying four minor 
children —M? falling out with second’ wife—Petition 
by second wife against husband for maintenance of 
herself and her minor children—Consent order passed 
—Amount of maintenance not .paid—Petition by 
husband for amendment of order alleging that he had 
divorced his second wife—During pendency of his peti- 
tion, husband setiling properties in favour of first 
wife excluding second wife and her children—Sutt by 
second wife as next friend of the minors against 
husband for: future maintenance —Charge | decree for 
maintenance if can be granted on the properties given 
over to the first wife under the settlement—Transfer 
of Property Act, 1882, section 39—Right to mainte- ` 
nance—Enforceability on another person’s property — 
Rules of Mohamedan Law cannot be affected by the 
provisions of the Transfer of Property Act. 


The obligation of the Mohamedan father to 
maintain his minor children may be described 
as a personal obligation, and may be correctly 
so described. But that’ does not mean that 
the context of that obligation falls within the 
literal meaning of the expression “personal”. 
Saying that an obligation is personal*does not 
mean that the only sanction which the law 
imposes for the performance of the obligation 
is to proceed against the obligee’s person when- 
ever he fails to discharge that . obligation. In 
the context of the relationship between a 
father and his minor children, all that the 
idea of personal obligation’ imports.. is 
that he is under а, ; duty to ‘maintain them 
even on the mere ; aspect. of his being their 

parent. А wt (Para. 15] © 


The text books оп Mohamedan Law might 
for aught, be variasons .of the same theme. 
But both show tha · e Prophet as the supreme 
law-giver had to on the subject of main- 
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tenance of wifes and children and the liability 
of the husband's or father’s property, as the 
easc may be, to such maintenance. Reducing 
the Prophet’s words in modern legal termi- 
nology it can be said that a Muslim father’s 
obligation te maintain his children attaches to. 
his property and runs with it. (Para. 22.) 


Та the absence of any. leading authority, the 
Courts in this land must administer the 
personal law for Muslims on tkis difficult 
question only on the basis of the ancient 
textual authorities, whose validity as sources 
of law can hardly Бе questioned. Having 
regard to the tradition . handed down from the 
Prophet himself there seems to. be every 
judicial complusion to follow: the injunction 
which the Prophet administered to his followers 
as the only rule of law bearing оп the subject 
of maintenance. ^o [ Para, 24.} 


Section 39 of. the Transfer of Property Act, 
lays down, їп? alia, a person's right to 
maintenance on a change of the propertiés of 
another person, where the transfer was gratul- 
tous, The effect of that saving provision is 
thatrules of Mohamedan Law cannot be 
affected or overridden by section 39 or any 
other provision in Chapter II of the Transfer 
of Property Act. ‚ [Paras. 26, 27.] 


Held, that under the Mohamedan Law, minor 
children are entitled to have a decree for their 
maintenance made a proper charge on the 
property of the father. Children’s right to 
maintenance in a Muslim household always 
attaches to the father’s property in sucha 
way and in such a measure that it is noi 
affected Фу any subsequent alienation by the 
father with notice of the charge or by an 
alienation which is gratuitous. [Para. 28.] 


Cases referred to:— 
fe / 


Manikyam v. Venkayamma, 1956 An.W.R. 1021: 
A. LR. 1957 A.P. 710; Mahomed . /fusab. v. Haji 
Adam, (1911) LL.R.37 Bom. 71; Aga Mahomed 
Jaffar Bindaneen v. Koulson Bee Bee, (1897) 24 
TA. 196: L.L.R. 25 Cal. 9:7 M.LJ. 115; 
Baker Ali Khan v. Anjuman Ara Begam, (1903) 30 
LA. 94: LL.R. 25 All. 236. 
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Appeal against the decree of the Court of the 
Subordinate Judge, Tiruchirapalli in ' Appeal 
Suit No. 106 of 1976, preferred against: tke 
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decree of the Court of the District Munsif of: 
Tirachirapalliin Original Suit No. 407 of 
1974. Р 


Д. Abdul Най and Syed Ali, for Appellant. 


Hajee P.K.Famal Mohammad and S. Sahul Hameed | 


for Respondents. 
The Court delivered the following 


Jupement.—This second appeal raises 2 
difficult problem in Mohamedan Law relating: 
to maintenance of children bya father. The 
question is whether the father's obligation is 
purely personal or whether it attaches to his 
property 
against an alienee from the father. To find 
a solution to this problem learned counsel bad 
to hunt for material in ancient texts of Islamic 
Jurisprudence. For, there was а surprising: 
dearth of case-law on the subject. And, as L 
shall presently show, the one solitary case on 
the subject figuring in our law reports contained: 
little or no zeference to ancient sources. 


2. The question in this case arose this way. 
One Mohammed Ali had three properties and 
two wives. Under a settlement of the year 


. 1972 he settled all the three properties on his: 


first wife, Ibrahim Fathima, to the 
entire exclusion of the second wife, Ummut 
Bashira, ара her four minor children. The 
document value of the settled properties was 
Rs. 55,000. ‘ - 


3. The circumstances under which Mohammed 


Ali parted with his properties under ‘the settle- . 


ment are not very much in dispute. He had 
fallen out with his second wife, for some reason, 
and switched his affections back to his first 
wife. The neglected second wife then filed a 
petition before the Magistrate for maintenance 
of herself and her children. An order by 
consent was passed in that petition for payment 
of a monthly maintenance of Rs. 40 to the 
second wife and Rs. 10 to each of the minor 
children. Mohammed Ali did not pay the 
amounts, but filed on amendment peütion 
before the Magistrate saying that he had 
divozced hissecond wife, in the meantime, 


and the earlier maintenance order. should be . 


limited to the period of the iddat or up to 
1975. Itwas during the pendency of these 
proceedings that he effected the settlement in. 
favour of the other wife. .. | 


4, In the events that happened, the second 
wife took steps to protect the interests of her- 


in such a way аз to be forced evem, 


~ 


TH 


nine children. As their next friend, she sued 
her husband for payment of future maintenance 
to the children. Inthe suit she asked for a 
charge decree for maintenance, on a charge of 
the three properties which her husband bad 
earlier given over to the first wife under the 
settlement. Apparently for this reason, the 
first wife was also made a defendant in the 
suit. ` : 


5. In the suit, the plea put forward by 
Ummul Bashira on behalf of the minor 
children was that the settlement éffected by 
their father in favour of their step-mother was 
sham and nominal. It was also pleaded that 
the transaction was put through withintent to 
defeat the rights of the minor children to have 
recourse to the properties in question, for 
working out their maintenance. Р 


6. The suit was resisted by both Mohammed 
Ali, the father, and Ibrahim Fathima, the 
step-mother. Their contention was that the 
properties had always belonged to Fathima 


. and the settlement only regularised the position. 


In any event, it was further contended that 
the settlement was valid. Lastly, it was urged 
thatthe children could not question the settle- 
ment on a mere claim for maintenance against 


the father. . 


7. The learned District Munsif, Tiruchirapalli, 
who tried the suit, passed à ‘decree directing 
the father, Mohammed Ali, to pay maintenance 
at the rate of Rs. 40 each to the two. elder 
minor children and Rs. 30 to each to the two 
younger ones. The maintenance so decreed 
was also made a charge on the properties which 
the second wife, Ibrahim Fathima, had taken 
under the settlement. i 


8. In passing the décree in the manner aforesaid, 
the District Munsif recorded the finding that 
Mohammed Ali had effected the settlement of 
ali his properties in his first wife’s favour with 
a view to defeat his second wife's children 
from enforcing their right to maintenance from 
those properties. Proceeding, he held that 
notwithstanding · the settlement the minor 
children were entitled to a charge over , the 


settled properties, relying on section 39 of the 


Transfer of Property Act, 1882. 

9. On appeal, ‘the Sub Court confirmed. the 
quantum of maintenance  decreed by the 
trial Court, subject to a slight variation in the 
period of payment. As to the legal effect of 
the earlier settlement of- the properties, the 
learned Subordinate Judge agreed with the 
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trial Court in holding that it was effected to 
defeat the minor’s recourse to these properties. 


"The learned Judge took the view that in any 


case the settlement will not affect the minor 


- children’s charge on those properties for pay- 


ment of the maintenance. In effect, the 
learnod Sub Judge confirmed the charge decree 
passed by the trial Court. 


10. Inthis second appeal filed by Ibrahim 
Fathima, wife of Mohammed Ali and step- 
mother of his minor children, her learned 
counsel], Мг. Abdul Hadidid not and could 
not raise any contest over the decree for 
maintenance as such. His objection was to that 


.part of the decree which made the payment 


of maintenance a charge over the settled 


properties. 


- 11 Mr. Hadi sought to assail the findings of 


the Courts below on the subject of the settie- 
ment deed of 1973, He was not so much 
against the findings themselves, but against 
the wisdom of rendering findings at cross 
purposes, as it were. But, the Courts, he said, 
had found: (i) that the settlement was sham 
and nominal; and (ii) that’ it was effected 
with intent to defeat the minor children’s right 
to maintenance. He said that the two 
findings cannot co-exist. A settlement can 
defeat other’s rights in the property settled 
only if it was real, and not if it was not 


‘genuine, he said. The two findings, according 


to him, were self-contradictory. 


^ 


12. Logically speaking, Mr. Hadi may be right 
in his criticism of the two findings. But they 
cannot be rejected out of hand for that reason, 
because, as factual findings, they are amply 
supported by the evidence on record; and. 
such, in its own way, supports the. Court's 
ultimate determination in the сазе. 


13 Mr. Hadi then put forward his major 
submission that maintenance payable by a 
Muslim father to his children, for which he may 
be rendered liable by a Court decree, can never 
properties. This 
contention would bear examination, in any 
case, even on the footing that the settlement 
effected by Mohammed Ali was a genuine and 
valid settlement in favour of his first wife. 


14 Mr. Hadi'sthesis was that Mohamedan, . 
Law does not recognise the minor children's 
maintenance as a charge on the father's pro- 
perty. -I was taken .aback by this asserties. 
For I had always thought the general 


/ 
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Principle to be quite otherwise and I imagined 
Mohamedan Law to be no exception. It also 
seemed quite reasonable and civilised to expect 
all systems of law to link children’s maintenance 
‘with property as its security. Mr. Hadi, 
however said that Mohamedan Law was 
‘different, and to a Muslim father the obligation 
to maintain his minor children was purely 
personal. He laid emphasis on the word personat. 
lfit was a personal obligation, pure and 
‘simple. then, he said, that offers no scope for 
any charge being laid on the father’s pro- 
perty to any extent. © 


|15. I do not except this semantic argument 
jot Mr. Hadi. The obligation may be described 
jas a personal obligation, and may be correctly 
{зо described. But that does not mean that 
the context of that obligation falls within the 
literal meaning of the expression, ‘personal’. 
Saying that an obligation із personal does 
not mean. that the only sanction which the 
|law'imposes for the performance of the obli- 


gation is to proceed against the obligee’s person . 


Jwhenever he fails to discharge that obligation. 
|n the context of the relationship between a 
father and his minor children, all that the 
idea of personal obligation imports is that he 
jis under а duty to maintain them even on the 
mere aspect of his being their parent. This 
idea- is brought out forcefully in the following 
passage froma judgment of Viswanatha Sastri, 
J.s in Menikyam v. Venkayamma! : 


“It is true that the husband or father is 


under a personal obligation’ to maintain his · 


wife or infant children. This does not mean 
that the obligation could be enforced only 
by sending him to jail in case of default 
and that the wife or infant children have 
no right to be maintained out of the pro- 
perty of the husband or the father as the 
case may be. The rule as to personal 
obligation only emphasises the legal and 
imperative duty of the husband to maintain 
his wife and minor children irrespective of 
the possession of any property.” 


Although these observations were rendered 
in the context of a Hindu wife's right of 
maintenance against her husband or of a 
Hindu infant against his father, I adopt 
those observations, with respect, аз bearing a 
general character, deriving therefrom a pro- 
per conception about the nature and content 
of the right to maintenance of Mohamedan 
children as against the property of their father. 
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16. Mr. Hadi referred me to a decision of 
alearned single Judge of the Bombay High 
Court reported in Mohamed ўша} у. Haji 
Adam!. In that case, a Mohamedan minor. 
child under theage ofseven years sued his 
father for maintenance decree on a charge of 
the father’s :sharein certain properties. Hold- 
ing that the minor child was not entitled to 
a charge on the father's property the learned 
Judge observed i 


“It has only to be added that no authority 
has been. quoted for charging the main- 
tenance on the father's property and there 
would appear to be none under Mohamedan 
faw.* - ` 


17. Мг. Hadi placed great reliance on this 
case. He said that this was the only reported 
authority, on the subject and I should follow 
it is deciding the present case. S 


18. Mr. Hajee P.K.. Jamal Mohamed; 
appearing for the minor children agreed with 
Mr. Hadi that the Bombay decision was the 
only one the subject figuring in our law reports 
to date. But he regretted that this solitary 
decision should have been . rendered fer 
incurium, without any reference to the original 
sources of Mohamedan Law. Н: cited some 
text books to show that this ruling does not 
prevent the Courts from exercising their dis- 
cretion in appropriate cases and charging the 
father's property for the maintenance of his 
minor chilcren. Citing Mohamedan Law by 
Babu Ram Verms (Second edition) 195 and 
Muslim law by Mushin Tayyabji (Fourth 
edition) 276, Mr. Jamal Mohamed submitted 
that Muslim lawyers in this country had never 
understood the law in the categorical and 
inexerable terms in which it was laid down in 
the Bombay decision when it said that in: no 
case was a Muslim minor child entitled to 


a charge on the properties of the father for, 


payment of maintenance. 


19. Mr. Hadi attempted to supply some 
plausible juristic basis for his proposition that 
children's maintenance had nothing whatever 
to do with the father’s property. He said 
that under Mohamedan Jurisprudence, а 
father is enjoined to maintain his children: 
irrespective of whether he has any property 
or none. Quoting Baille I-456, Hedaya 340, 
he said that the father’s obligation to his 
children in this regard is not affected even by 
his indigence, so long as he has some ability 
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left to somehow care. This principle, accord- 
ing to learned counsel, has the effect of dis- 
aociating the idea of maintenance from the 
‘existence of property interests in the father. 


20. Ifthe true view of maintenance was that 
it is an obligation in itself evenin the absence 
-of property, it followed, according to Mr. Hadi, 
that the mere accident of possession of pro- 
perty by a father in a given case cannot make 
$t a necessary attribute of the obligation itself, 


21. Mr. Јата} Mohamed said that for this 
doctrine of maintenance rights profounded 
Фу Mr. Hadi, there was no support in ancient 
writings. What they laid down, he said, was 
the exact opposite. He referred to two texts 
based on the words of the prophet himself. 
According to the tradition, the prophet once 
said to Hind, the wife of Abu Sufian, ‘Take 
from bis property what is required for thy 
needs, and the needs of thy child’. This 
tradition is reported by Bukhari and Muslim, 
and has been explained at length in Fathu'l 
‘Qadir. Vide Muslim Law by Mushin Tayyabji 
(Fourth Edition) 266. Ameer Ali in Mohamedan 
Law (Fifib Edition, Vol. 11) at page 406 
quotes Hedaya as found in Sahib-ul-Bukhari to 
refer to another ancient illustration. The 
tradition is that on one occasion Hind, 
‘daughter of Otta, came and complained to 
the Prophet that her husband Abu Sofin was 
a minor, and did not support her and her 
-child properly. The Prophet is stated to have. 
replied: ‘Take what is necessary, but be 
moderate’. 


22. Both the texts, above quoted, might, for 
aught we know, be variations of the same 
ете. But both show what the Prophet as the 
supreme law-giver had to say on the subject 
-Jof maintenance of wives and children and the 
liability of the husband's or father's property, 
as the case may be, to such maintenance. 
Reducing the Prophet's words in modern 
legal terminology Mr. Jamal Mohamed said 
]that a Muslim father's obligation to maintain 
his children attaches to his property and runs 
with it. I think I must agree with this 
interpretation of the law according to the pro- 
phet. | тюр ws 






29. Mr. Hadi, however, cautioned me as а 
Court sitting in twentieth century India from 
reading ancient Arabic texts too astutely and 
two liberally for mouthing new-fangled legal 
principles. He cited the observations of the 
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Privy Council in Aga Mokamed Jaffar Bindaneen 
у. Koolson Bee Beet; Baker AliKhanv. Anjuman 
Ата Begam? and said that Courts of law should 
not attempt to put their own construction on the. 
Quran nor give any effect to new rules of law, 
however logically they may be deducible from 
ancient texts, when they have not been dealt 
with -earlier by authoritative commentators. 


24. I bow to the caution administered by the 
Privy Council and by Mr. Hadi as a salutary 
one. But then 1 should not take liberties 
with, or put a gloss of my own on the law 
laid down by ancient Muslim sources, 1 cannot 
at the same time, ignore the plain dictates of 
tradition as reported by acknowledged autho- 
rities or text- writers on Islamic jurisprudence. 
In particular, I cannot brush aside the clear 
and pointed reference in the Hedays and 
other sources to the liability of the father's 
property to answer the claim of maintenance 
of his minor children. In the Bombay case, 
Mohamed Fusab v. Haji Айат, cited earlier, 
the learned Judge had asserted, much too 
confidently, that there can be no authority 
under the Mohamedan Law for the proposition 
that the minor children are entitled to a 
charge on the father’s property for their 
maintenance. The texts from Fathul Qadir 
ard Sahih-ul Bokhari, to which I have made 
reference earlier, were not apparently brought 
tothe notice of the learned Judge. The 
value of that decision as a precedent, is, there- 
fore, so much less. 


This being so, and in the absence of any 


other binding authority, I conceive that 
this Court and other Courts in this land 
must administer the personal law for 


Muslims on this difficult question only on 


- the basis ofthe ancient textual authorities, 


whose validity as sources of law can 
hardly be questioned. Having regard to 
the tradition handed down from the Prophet 
himself in the two anecdetal reference I 
heve earlier cited, there seems to me to be 
every judicial compulsion to follow the 
injunction which the Prophet administered 
to his followers as the only rule of law 
bearing on the subject of maintenance. 
Wihont attempting to discover exact parallels 
between one system of personal law and 
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another Imay make. bold to assert that it 

would be quite purposeless and self-stultifying 

for any system of family law or jurispru- 

dence worth the name to confer a right on 

minor children to maintenance, while allowing 

the parent, at the same time. the liberty of 
' sapping the substance of that right. 


25. Mr. Hadi had one last argument to 
make by way of criticism of the trial 
Coart's judgment. That Court seemed to found 
the basis for a charge decree in this case 
op the provisions of section 39 of the 
Transfer of Property Act, 1882. Learned 


counsel said that this was the last provision , 


one could look for and rely on із а case 
involving maintenance rights over a Muslim's 


property. 


26. Section 39 of the Transfer of Property 
Act, it may be’ observed, lays down, intr 
alia, that a person's right to maintenance on 
a charge of the properties of another person 
may be enforced even against a iransforce 
from that person, where transfer was gratu- 
tovs. A similar. provision, it may be men- 
tioned, i3 also found in section 20 of the Hindu 
Adoptions and Maintenance Act, 1556. But 
Mr. Hadi’s point was that section 39 of the 
(Transfer of Property Act, bad no application 
where the Courts have to administer rules of 
Mohamedan Law. 


[27. This contention has to be accepted on 
Ithe basis of section 2 of the Transfer of Pro- 
|perty Act. The effect of that saving provision 
{is that rules of Mohamedan Law cannot be 
affected or overridden by section 39 or any 
otker provision in Chapter 11 of the Transfer 
of Propetty Act. All the same, I cannot 
help observing that the particular rule of 
Mohamedan Law which 1 have keen abie 
to derive from the ancient texts far purposes 
of this case does not differ from, but more 
or .ess accords with, the principle cn which 
section 39 of the Transfer of Property Act 
had been enacted. : 


28. At the end of the discusicr I am 
quite satisfied that under the Mchamedan 
Law, minor children are entitled to have a 
decree for their maintenance made a proper 
charge on the property of the father. I 
hold that the children's right to maintenance 
in a Muslim household always attaches to 
the father’s property in sucha way and in 
such measure that it is not affectec. by any 
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the father with! 
by an alienation} 


subsequent alienation by 
notice of the charge or 
which is gratuitous, 


29. The result is that I confirm the judg- 
ment and decree of the Court below on the 
point, and dismiss the second appeal with 
costs, 


R.S. 


D 





Second appeal dismissed... 


IN THE HIGH COURT OF JUDICATURE. 
AT MADRAS. 


(Special Original Jurisdiction.) 
PaEsENT:—S. Mohan, F. 


The Indian Institute of Technology, 
Madras-600036. ` . Petitioner*: 


v. 


The Regional Provident Fund Commis-— 
sioner, 22/23, Royapettah High Road, 
Madras Respondent, 


Employees’ Proytdent Funds and Miscellaneous Pro- 
visions Act (FIX of 1952), section 1 (8) (c) — Mess- 
run by the Indian Institute of Technolog»—Whether- 
within the ambit of the Act. 


Held: If the messrun by the Indian Institute 
of Technology was not an independent one, 
but an integral part of its activities, in other- 


` words if it is subsidiary or incidental to the 


greater object of imparting technieal education 
itis difficult to see how notwithstanding the- 
fact that the Employees? Provident Funds Act 
is a social legislation intended to provide- 
benefit to employees, it could still be extended. 
to a mess of the above character. No doubt, 
some light is thrown in the Government Noti- 
fication G.S.R. 299 dated 24th March, 1973 
when it states that the Government of India 
had extended the provisions of the Act to 
messes other than military messes. Neverthe-- 
less, it Should be so construed as not to violate 
the spirit of the definition as to apply to- 
messes, which are the main and primary 
objects of an establishment. Otherwise, in 


every case the definition would be applicable 


and that will be virtually setting at naught 
the well-running of institutes like the рей=- 
tioner, which certainly cannot bein the con- 
templation of this Act, however favourably it 
may be considered in favour of the employees. 
There is no scope for bringing in the messes 
Loc Oe эри ҮЧҮНӨН 


*W.P. No. 3562 of 1976. 23rd January, 1979*- 
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run by the Indian Institute of Technology 
which is an integral part of its institution and 
not an independent establishment within the 
four corners of the Act. 


Case Referred to:— 
Associated Industries (P.) Lid. v. Regional Provi- 


dent Fund Commissioner, (1964) 2 S.C.]. 154: . 


(1964) 2 S.G.R. 905: A.L.R. 1964 S.C, 314. 


Petition under Article 226 of the Constitu- 
tion of India, praying thatin the circumstances 
stated therein, and in the affidavit filed there- 
with, the High Court will be pleased to issue 
a writ of prohibition calling for the records 
of the respondent, Regional Provident Fund 
Commissioner relating to his proposal to 
collect contribution under tbe Employees Pro- 
vident Fund Scheme from the various hostels 
tun by the Indian Institute of Technology, 
prohibiting the respondent from proceeding 
-further with his proposal to levy contribution 
from the hostels run by the petitioner Insti- 
ve under the Employees Provident Funds 
ct. 


S.K.L. Ratan, for Petitioner. . 


Miss, Radha Srinivasan, 
Government Standing Counsel on behalf of 
Respondent. 


The Court made the following 


ORDER. — An interesting question arises in this 
writ petition as to whether the messes run by 
the Indian Institute of Technology, Madras, 
petitioner herein, could be brought within the 
ambit of section 1 (3) (5) of the Employees' 
Provident Funds and Miscellaneous Provisions 
Act, 1952, (hereinafter referred toas the Act). 
The facts are as under:— 


2. The petitioner, Indian Institute of Techno- 
logy, Madras, is a statutory body created by 
Central Act LIX of 1961, Tt is a Corporation 
sole. Section 31 of the Central Act empowers 
the Central Government to establish a Coun- 
cil. Section 27 of the Central Act authorises 
the Council to frame statutes with the рге. 
vious approval of the Visitor (President of 
India). In pursuance of such power, the 
Council has framed stautes. Section 23 of the 
Statutes provides as follows: : 


Halls and Hostels: 


1. The institute shall be a residential insti- 
tution and all students, research scholars and 
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research fellows shall reside in the Halls of 
Residence and Hostels built by the Institute 
for the purpose. / 


In exceptional cases, the Director тау рег- 

mit a student, ‘scholar or fellow to reside 

with his parent or ` guardian, but where any 

such permission is accorded to a student, 

scholar or fellow, such student, scholar or 

fellow, as the case may be, shall be liable for 

the : payment of such seat rent as he would 

have been liable for the payment of seat. 
rent had he resided in the Hostel. 


2. Every resident in the Hells and Hostels 
shall conform to the rules laid down by the 
Senate for the purpose. 


3. For each Hallof Residence there shall 
be a Warden and such number of Assistant 
Wardens and other staff as may be deter- 
mined by the Board from timeto time. 


4, The offices of Warden and Assistant 
Warden shall be held by the members of the 
Academic Staff of the Institute. The appoint- 
_ments shall be made by the Director. 


5. Wardens ‘and Assistant Wardens shall be 
entitled to rent-free unfurnished quarters 
corresponding to the type of quarters to 
which they are normally entitled .as teachers 
of the Institute. In addition, they shall be . 
paid an allowance of Rs. 50 per mensem, 
provided that in case a Professor is appoin- 
ted as Warden, he shallnot be entitled to 
receive any allowance. 


6. The management of the Halls of Resi- 
dence and Hostels shall be in accordance 
with the rules laid down by the Director. 


3. From the above, it would be seen that 
a statutory obligation is imposed on the peti- 
tioner herein to run a hostel. Consequently, 
it becomes obligatory on the part of the Insti- 
tute to provide them with food. Separate un- 
registered Committees have been formed with 
a view to run the hostel under the supervision 
of the Institution. The kitchen attached to 
the hostels are part of the hostels. These 
hostels are subsidised from the funds of the 
Institute to a certain extent. ` 


The Institute received а communication 
from the Regional Providen: Fund. Com- 
missioner (Respondent) stating that the messes 
run by the hostels in 'the campus come within 
the purview of the Act and calling upon the 
Institute to appear before him with the 
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account books of the various messes run by 
the hostels in the campus under tke overall 
control of the Institute. It was his main 


case that the messes would come within the’ 


purview of the Act. In view of the notifica- 
tion issued that messes would be covered by 
the provisions of the Act from 31st March, 


1973 the petitioner pointed out that the 


primary object of the Institute is to provide 
residential accommodation to students who 
were compelled to reside in the campus and 
the fact that food was provided in the hostels 
will not make the kitchens attached to the 
hostels messes. In any event, provision for 
food to students was subsidiary, minor or 
incidental to the running of the hostel. Jn 
this view, even if the kitchens attached to 
the hostels can be characterised as messes, 
the object in running them being subsidiary 
or incidental (о the main object of compell- 
ing students (о reside іц the hostels, the 
provisions of the Act cannot apply. This 
contention did not prevail with the respon- 
dent. Itis under these circumstances, the 
present writ petition has been preferred 
by way of writ of prohibition to prohibit 
the respondent from proceeding further with 
his proposal to levy under the Act. 


5. In the counter-affidavit of the respondent, 
the following stand is taken: To discharge 
the statutory .oblipation, the Institute is 
running Halls of Residence and Hostels for 
residential purposes and messes to provide 
food for the students. In this cohnection, 
it is pointed out that mess is a place where 
food is provided regularly to a group .of 
people. Similarly, students residing ia the 
Halls of residence and Hostels are provided 
regularly with food. It is immaterial whether 
the messes are being run independently or 
as kitchens attached to the Hostels. Such 
kitchens, attached to the Halls of Residence 
and Hostels, which provide food regularly to 
the students, are none other than messes. 


6. By G.S.R. No. 299 dated 24th March, 1973, 
the Government ofIndia have extended the pro- 
visions of the Actand the schemes framed there- 
under to messes other than military messes with 
effect from 31st March, 1973. As the Institute 
is running 11 messes attached to the Hostels, 
the Provident Fund Inspector contacted the 
various officials of the Institute to examine the 
applicability uf the Act to the said messes. 
But, the petitioner did not produce the 
necessary records even for examining the 
applicability of the Act. Therefore, the peti- 
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tioner was called to attend an enquiry under 
section 7-A ofthe Act. The applicability of 
the Act was explained to the Director and 
Registrar of the Institute. They were per- 
suaded to produce the accounts and after 
examining the matter in detail, it was proposed 
to cover the messes attached to the hostels 
under the Act. Accordingly, they were brought 
within the purview of the Act. 


7, It is denied that providing of food to the 
students was subsidiary, minor or incidental 
to the running of hostels. While the students 
are compelled to reside, in the campus as 
provided under section 23 (1) of the Statutes 
of the Institute, it is an obligation to provide. 
residential accommodation. Similarly, the 
Institute is under the obligation to provide food 
to such students. In so far as , the kitchens 
provide food regularly to the students residing in 
the hostels run by the unregistered .committees 
under the superintendence of the Institute which 
provides funds to them to a certain extent, it 
cannot be claimed that the petitioner. has a 
Subsidiary, minor or incidental activity to the 
running of the hostels. Even then, the establish- 
ment would still be coverable under the Act. 


8. It is true that the Director ofthe Institute 
suggested to the respondent to refer the dispute 
in question to the Central Government to get 
a decision in this matter. A fair reading of 
section 19-A of the Act may lead to the conclu- 
sionthat itis the responsibility of the party 
concerned who is having any difficulty in giving 
effect to the provisions of the Act and іп parti- 
cular, if any doubt arises to refer the — issue to 
the Central Government to get a -direction 
for the'removal of the doubt or difficulty. 
The respondent has no such doubt or difficulty 
about the applicabilty of the Act tothe messes 
attached to the hostels of the Institute. 


9: It is immaterial for the purposes of coverage 
of the messes whether such messes run by the 
hostels are integral part of them or they exist 
aS a separate entity. Hence, the contention of 
the petitioner cannot prevail. For all these 
reasons, there is absolutely no ground fór the 
issue of a writ of prohibition. Accordingly, the 
respondent prays that the petition may be 
dismissed. ' 


No reply affidavit has been filed. 


Mr. S.K.L. Ratan, learped counsel for the 
petitioner after drawing my attention to the 
Statutory provisions submits that under those 


by 


пу 


provisions the Indian Institute of Technology, 
the petitioner, is obliged to runa hostel and 
thereby have a mess which would constitute 
an integral part. Such a mess, would not be 
an establishment within the meaning of the Act, 
because it is not a main activity of the Institute. 
It is only an incidental, minor or a subsidiary 
activity. According to him in other words, 
if by reason of statutory obligation it becomes 
necessary on the part of the Institute to provide 
hostel accommodation which hostel accommo- 
dation is not complete without a mess, such a 
mess cannot be brought within the terms of 
the notification issued under the Act. In 
support of this submission, he relies on the 
decision in Associated Industries (P.) Ltd. v. Regional 
Provident Fund Commissioner, Kerala, and. particu- 
larly the passage occurring in page 316, and 
proceeds to contend that itis not every mess 
that could be brought within the terms of the 
notification, It must be a main or the only 
part of its activity and not incidental 
thereto. Having regard to ghe fact that. the 
Institute isa . residentia] university, provision 
ofa mess becomes necessary and in such a case, 
the decision cited fully applies. - 


10. Kumari Radha Srinivasan, learned 
counsel for the Department, would draw my 
attention to the notification and state that in 
matters of this kind it should be applied 
because it is a social legislation. Whether the 
mess is run ав a main activity or a subsidiary 
activity, so long as there is an establishment 
employing more than 19 persons, it would be 
covered by the provisions of the Act. It is 
also clear according to the that when exemp- 
tion is granted to messes other than military 
messes, every other messes ought to be included, 
be it carried on mainly or incidentally. 


11. tis true that the act is a social legisla- 
tion. In my considered view, the test to be 
applied is, is it an establishment which has 
the avowed purpose of running messes. If it 
is so, certainly that would be brought within 
the notification, which says messes other than 
military messes. At this stage, it may be 
relevant to note the definition of establishment 
under section 1 (3) (5) of the Act, which 


Says: | 


*to any other establishment employing 
twenty or more persons or class of such 
establishments which the Central Govern- 
ment may, by notification in the Official 
Gazette, specify in this behalf.” 
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Only by virtue of this, Notification No. С.5- 

R. No. 299, dated 24th March, 1973 has been 

issued with effect from 51st March, 1973, so as 

to cover the messes. The concept of the Indian 

Institute of Technology, Madras, must be kept 

in that background to appreciate this ques- 
tion. I have already extracted in full the 

statutory requirements under section 23 to. - 
provide halls and hostels. If according to. 
clause (1) of that section, it is a residential 

institution, all students will have to be 

necessarily provided with accommodation or 

lodging facilities. The definition of **Hostel'" 
as stated in Shorter Oxford English Dictionary: 
(Page 925) is 


l. a place of sojourn or lodging 


2. an inn, or a hotel 


3. a house of residence for students especi-- 
ally (in recent times) for students-connected: 
with a non-resident college 


4. A town mansion. 


Itis item No. 3of the definition which. 
applies to this case, Ifthe Institute is a 
residential institution more so when stringent: 
provisions are made requiring the students or 
scholars to make the payment of seat rent as he- 
would have been liable for the payment of seat: 
rent had he resided in the hostel, certainly: 
it cannot be said that the term hostel should 
be construed as merely a place of sojourn or a. 
lodging. Having regard to this, it becomes. 
all the more obligatory on the part of tha 
{nstitute to run a mess. When it rans a mess, 
it does it incidentally. In other words, it is. 
an integral part of the various other ‘activities, 
the primary activity being to impart technical: 
education. The running of a mess is in- 
cidental, subsidiary and is not an independent 
one. The mess is not an independent establish-. 
ment. It was this that was propounded by 
their Lordships in Associated Industries ( P.) Limited 
v. Regional Provident Fund Commissioner Kerala.¥ 


*'T his decision makes it clear that section. 1 (3) 
(а) is not confined only to factories which are 
exclusively engaged in industrial work to. 
which Sch.I applies, but it also takes in 
composite factories which run industries 
some of which fall under Sch. I and some- 
do not. In order to make the position clear 





1. (1964: 2 S.C.J. 154: (1964) 2 S.C.R. 905: А.Т.К. 
1°64 S.C. 314. : 
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let us state the trne legal position in respect 
of the scope of the application of section 1 
(3) (s) in categorical terms. If the factory 
catries on one industry which falls under 
Sch. I and satisfied the requirement as to 
the number of employees prescribed by the 
-section, it clearly fallssunder section 1 (3) (a). 
If the factory carries on more · than one 
industry all of whicb fell under Sch. 1 and 
its numerical strength satisfies the test 
prescribed in that behalf, it is an establish- 
ment under section 1 (3) (a). If a factory 
runs more industries than one, one of which 
48 the primary апа the dominant industry 
and the others are its feeders and can һе 
regarded as subsidiary, minor, or incidental 
‘industries in that sense, then the character 
.of the dominant and primary industry will 
-determine the question as to whether the 
factory isan establishment under section 1 
{3) (а) or not. If the dominant and primary 
industry falls under Schedule I, the fact that 
the subsidiary industries do not fall under 
‘Schedule I will not help to exclude the 
application of section 1 (3) (a). If the 
-dominant and primary industry does not fall 
‘under Schedule I, but one ог more subsidiary, 
incidental, minor and feeding industries fall 
under Schedule I, then section 1 (3) (a) will 
not apply. Ifthe factory runs more industries 
than one all of which are independent of each 
other and constitute separate and distinct 
industries, section 1 (3) (а) will apply to the 
factory even if one or more, but not all, of 
the industries run by the factoryfali under 
Schedule The question about the 
subsidiary, minor, or feeding tndustries can 
legitimately arise only where it is shown 
that the factory is really started for the pur- 
pose of running one primary industry and 
has undertaken other subsidiary mdustries 
only for the purpose of subserving and feeding 
the purposes and objects of the primary 
industry; in such a case, these minor 
industries merely serve a8 departments of the 
primary industry; otherwise if the industries 
run by a factory are independent, orare not 
so integrated as to be treated as part of the 
same industry, the question about the 
principal and the dominant character of one 
industry as against the minor or subsidiary 
character of another industry does not fall to 
ba considered.*? 


Applying thistestin the instant case, if it is 
ўпоє an independent one, but, an integral part 
Jof its activities, in other words, it is subsidiary 
jor incidental to the greater object of imparting 
technical educarion, I failto see how, not- 
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wit hstanding the fact that the Act is a social 
legislation intended to provide benefit to 
employees, i¢ could still be extended. to a mess 
of this character. No doubt, some light is 
thrown in the notification, when it refers to 
messes other than military messes. Neverthe- 
less, itshould be so construed as not to 
violate the spirit of the definition as to apply 
to messes, which are the main and primary 
objects of an establishment. Otherwise, in 
every case like the one we have on hand, this 
definition would be applicable and that will 
be virtually setting at naught the well-running 
of institutes like the petitioner, which certainly 
cannot be in contemplation of this Act, however 


















the employees. Thus, I am of the view tha 
there is no scope for bringing in the messes 
run by the petitioner, viz, Indian Institute of 
Technology, Madras, which is an integral 
part of its institution and not an independent! 
establishment within the four corners of the 
Act. Accordingly, this petition is allowed and 
there will be no order a as to coats. 


RS. 


Wit petition allowed. 


Y 
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IN THE HIGH. COURT OF JUDICATURE 
AT MADRAS. a | 
Prasent:—S. Nainar Sundaram, 7. 


Antony Viagulam Fernando, through his 
power of Attorney Augustine .. Petitioner* 


v, 


The Authorised Officer (Land Reforms) 


Kovilpatti, Tirunelveli District 
, Respondent. 


(A) Tamil Nadu Land Reforms (Fixation of Ceiling 
on Land) Act (LVIUW of 196!) and Succession 
‘Act (XX XIX. of 1925), section 213 (1) —Authorised 
Officer functioning under the Act of 1961 whether 
a ‘Gour? or a ‘Court of Justice within the 
беле of section 219 (1) of the Indian Succession 
ct. Е © 


(B) Evidence Act (I of 1872), section З —‘Court?— 
де Officer functioning under the Act of 1961, 
a Court, 


Held, that the Authorised Officer uuder the 
Tamil Nadu Land Reforms (Fixation of 
Ceiling on Land) Act cannot be equated to 
a ‘Court’ or a ‘Court of justice’ for the 
purpose of section 213 (1) of the Indian 
Succession Act and it would not be proper 
for him to insist upon the satisfaction of the 
requirements under section- 213 (1) of the 
Indian Succession Act before taking note of 
the supplementa under a will. [Para. . 144 


The right to receive evidence is not an 
incident of any forum judicial or otherwise. 
But, if the statute which constitutes the forum 
confers a power on it to receive evidence, that 
would definitely bring the forum within the 
meaning of ‘Court’ under the Evidence Act. 
In the course o proceedings before the 
Authorised Officer under the Land Reforms 
Act the adducing of evidence before him is 
contemplated. Section 9 (2) (bj of the Act 
enables the person concerned to make his 
representation and adduce evidence; and 
this representation and evidence will have to 
bethe subject-matter of consideration under 
section 10^ of the. Act by the Authorised 
Officer. ln this context, rule 11 framed under 
the Act, when it says that the provisions of 
the Code of Civil Procedure with regard to 
the examination of parties and witnesses shall 
govern the proceedings of the Authorised 
Officer, cannot be lost sightof. The con- 
siderations which should weigh for the pur- 
ag EE LE EY TURNER mm 


*O,R;P. No, 605 of 1977. 18, April, 1979, 
MLJ-27 
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pose of finding out as to the applicability or 
otherwise of the Evidence Act to a particular 
proceeding, will be different from those for 
the purpose of finding out as to whether a 
particular forum is а ‘Court’ or a ‘Court of 
Justice? or not within the meaning of section 
213 (1) of the Indian Succession Act. The 
definition of.a Court for the purpose of the . 
Evidence Act, as embodied in section ‘3 thera- 
of appears to be wider in scope. It can take 
in persons legally authorised to take evidence. 
The Authorised Officer will definitely come 
within the definition of ‘Court’ under section 
[Para. 16.] 


Cases referred to:— 


R.M. Seshadri v. Second Additional — Income-tax 
Officer, (19541 2 M.L.J. 285: 67 L.W. 528: 
A.LR. 1954 Mad. 806: LLR. (1954) Mad. 
1236; Athani Municipality v. Labour Court, (1970) 
1 8.0.]. 1: (1970) 1 S.GR. -51: (1969) 1 
S.C.C. 873: A.LR. 1969 S.C. 1335; Nityanand 
v. Life Insurance Corporation of India, (1969) 
2 5.С.]. 749: (1970) 1 S.C.R. 396: AIR. 
1970 S.C. 209; Nagoodas v. Khandappa, A.I.R. 
1970 Mys. 166; Bandoo Baraji v. Bhaskar: 
Balaji, AJ.R. 1972 Mys. 311; Ganapathy v. 
Kumaraswami, (1975) 2 M.L.J. 197; Commissioner 
of Sales Toy v. Parson Tools & Plants, 155 
35 5.Г.С. 413: (1975) 3 S.C.R. 743: (1976) 
5.С.]. 242: (1975) 4 S.C.C. 22: (1975) Tax. 
LR. 1529: AIR. 1975 S.C. 1039; Susila Desi 
v. Ramnandan Prasad, (1976) 1 S.C.C. 361: 
1976 2 SC.R. 845; ALR. 1976 S.C. 177; 
Cooper у. Wilson, (1937) 2 K B. 309; Brajnandan 
Singh v. Jyothi Narain, (1955) 2 S.C.R. 955: 
1956 S.C.]. 155: L.L.R. (1956, Pat. 65: 
A.LR. 1956 S.C. 66; State of Uttar Psadesh v. 
Ratan Shukla, А.Т.К. 1956 АЦ. 258. Bunakar 
Coal Co. v. Labour Appellate Tribunal, A.L.R. 
1958 Cal. 226; Bharat Bank Lid. v. Employees 
of the Bharat Bank Lid., 1950 S.C.R. 459: 
А.К. 1950 S.C. 188, 


Petition under section 83 of Land Reforms 
Act (LVIII of 1961) praying the High 
Court to revise the Order of the Court of the 
Land Tribunal (Subordinate Judge), Tuticorin 
dated 21st September, 1976 and made in 
G.M.A. (L.T.) No. 2 of 1976 (MR 1/64/R/SKL 
dated 26th March, 1276 of the Authorised 
Officer, Land Reforms, Kovilpatti. 


K Parasaran, for Petitioner, 


К. Venkataswami, Additional 


Government 
Pleader, for Respondent. mar 
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The Court delivered the following 


JUDGMENT :—Antony Viagulam Fernando— 
the landowner within the meaning of Tamil 
_Nadu Land Reforms (Fxation of ` Ceiling on 
Land) Act, LVIII of . 1961, hereinafter 
referred to as the- Act, is the petitioner in 
this revision. The landowner held an extent 
of 25.49 ordinary acres. He hed a son by 
name Selvakumar, who held an extent of 
23.09 ordinary acres. ‘The Jandownerf has a 
wife by name Celia Costa: The landowner 
has an unmarried daughter by name Marina. 
Out of the total extent of :25.49 -ordinary 
acres, the landowner executed a deed of 
settlement on 30th September, i970, giving 
his unmarried daughter Marina an éxtent of 
7.53 ordinary acres. On the same day, the 
mother of the jandowner and the grand- 
mother of Marina settled on Marina an extent 
of 7 ordinary acres. The“ son`. ‘Selvakumar 
died on 16th November, 1967; He is said to 
have a left a will dated .90th May, 1967 
under, which е lands held by him of an 
extent of 43.09 Ordinary acres, have been 
bequeathed in equal moieties to‘ the mother 
-Celia Costa and to one '-Francis- Baldans, 
stated to be a close associate’ of Selvakumar. 
Proceedings under the Act ‘have been taken 
by the Authorised Officer (Land Reforms), 
Kovilpatti, in respect’ of. the above" holdings. 
All the lands: ог. 25.49 ordinary ‘acres which 
stood in the nanie of the landowner, . includ- 
ing. 7.53 ordinary acres gifted away to his 
‘daughter Marina; 43,09 ordinary. acres which 
stood in the паше of Selvakumar, ` the 
Revenue Registry in respect of ‘which is trans- 
ferred in the name of thé mother. Celia Costa 
subsequently; and 7 ordinary acres, giftéd to 
Marina by her grandmother, have been pooled 
for the purpose of the Act and the Authorised 
Officer passed orders under section’ 9 (2) (b) 
of the Act. The Authorised ‘Officer’ declined 
‘to. give’ effect to the Will and'did not take 
note of the settleménts іп favour of the 
daughter, Marina‘ 


2. Aggrieved by the ‘order of the Authorised 

сег, the landowner preferred an appeal 
C.M.A. (L.T.) No.2 of 1976 which was heard 
and disposed of by the Land Tribunal '(Sub- 
.Ordinate ' Judge), .Tuticorin and the Land 
Tribunal except with regard to the settlements 
in favour of the daughter Marina, found.no 
justification for interference and dismissed the 
appeal. In respect of the lands covered by 
the settlements in favour ‘of the daughter 
Marina, the Land. Tribunal directed that the 
matter could be agitated in the. course of the 
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enquiry under section 10 (5) of the Act. _ The | 
present revision is directed against the judg- 
ment and decree of the Land Tribunal. 


3. Mr. K. Parasaran, learned counsel -appear- 
ing for the petitioner impeaches the judgment 
of the Land Tribunal on four grounds, It 
must be noted that the submissions of the 
learned counsel are only on the very same 
four grounds on which the Land Tribunal 
would not countenance the claims of the land- 
owner. The first ground on which the Land 
Tribunal declined to countenance the will 
dated 30th May, 1967, said to have been 
executed by the son Selvakumar is that, 
the said Will will come within the mischief of 
section, 213 (1) of the Indian Succession Act, 
(XXXIX of 1925.) Section 213 (1) reads 
as follows: 


` “No right as executor or legatee can be 
established in any Court of justice, unless a 
Court of competent jurisdiction in India has 
granted probate of the will under which the 
right is claimed, or has granted letters of 
administration with the will or with a copy of 
an authenticated copy of the will annexed”. 


The willis stated to have been executed by the 
deceased Selvakumar in Ceylon. There is no 
dispute that with regard to the will in question 
no Court of competent jurisdiction in India has 


granted probate of the same or granted letters 


of administration with the willor with a copy 
ofan authenticated copy of the will annexed 
within the meaning of section 213 (1) of the . 
Indian Succession Act. 'The submission of 
Mr. К. Parasaran on this. question is, the 
Authorised Officer functioning under the Act is 
neither a ‘Court’ nor a ‘Court of justice’, so that 
it could be stated that the satistaction of section 
213 (1) of. the Indian Succession Act is 
mandatory for the purpose of establishing the 
rights under the will. According to the learned 
counsel, the Authorised Officer functions for a 
specifed purpose adumbrated in the Act and 
he cannot be equated to a Court - or a Court 
of Justice; so as to say that before the will 
could Бе pressed into service to show the’ 


-devolution of the rights in the propertiés 


covered by the will, it ought to have been 
probated within the meaning of section 213 
(1) of the Indian Succession Act. This sub. 
mission of the learned counsel is not without 
substance. Mr. K. Venkataswaui, learned 
Additional Government Pleader appearing for 
the respondent, does not dispute the pro- 
position that if the Authorised Officer is not 


11] 
a ‘Court’ or а ‘Court of justice’ within the 
meaning of section 213 (1) of the Indian 
Succession Act, the satisfaction of the require- 
ments under that section cannot be insisted 
upon before the devolution of the rights in 


the properties as set out’ in the will could be 
countenanced. The bar to the establishment of 


the rights under section 213 (1) of the Indian. 


Succeasion Act is only for its establishment in a 
‘Court of justice’ and not its being referred for 
to and relied on in other proceedings before 
administrative or other tribunals. Hence, the 
question ‘that comes up for consideration is as 
to whether the Authorised Officer functioning 
under the Act is a ‘Court’ or a ‘Court of justice’ 


within the meaning of section 213 (1) of the’ 
г Indian Succession Act. 


England, Fourth Edition, Volume 10, Para- 


graph 701 deals with-the meaning of ‘Court’ аз, 


‘follows: — 


“701. Meaning of ‘Court’. Originally the 
term ‘Court’ meant, among other things, the 
Sovereign's palace. It has acquired the 
meaning of the place where justice is adminis- 
tered and, further, has come to mean the 
persons who exercise judicial functions under 
authority derived either directly or indirectly 
from the Sovereign. All tribunals, however, 
are not Courts, in the sense in which the 
term is here employed. Courts are 
tribunals which exercise jurisdiction over 
persons by reason of the sanction of the 
law, and not merely by reason of voluntary 
submission to their jurisdiction. Thus, 
arbirators committees of clubs and the 
like, although they may be tribunals exer- 
cising judicial functions, are not ‘Courts’ in 
this sense of that term. On the other hand, 
a tribunal may ‘be a Court in the strict sense 
of the.term even though the chief part of 
its duties is not judicial. Parliament isa 
Court. Its duties are mainly deliberative 
and legislative, the judicial duties are only 
part of its functions. A coroner's Court is 
a true Court although its essential function 
is investigation", ' 


4. Again, at paragraph 702, as to what is a 
Court in law is set out in the following terms: 


“702. What is a Court in law? The question 
‘is whether the tribunal is a Court, not 
whether it is a Court of justice, for there are 
Courts which are not Courts of justice. 
In determining whether a tribunal isa 
judicial body the facts that it has been 
appointed by a non-judicial authority, that 
it has no power to administer an oath, that 
the chairman has a casting vote, and that third 
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parties have power to intervene are immaterial 
especially if the statute setting it up pres- 
cribes a penalty for making false statements; 
elements to be considered are (1) the require- 

_ ment for, a public hearing, subject to a power 
to exclude the, public in a proper case, 
and (2) a provision that а member of the 
tribunal shall not take part in any decision 
in which he is personally interested, or unless 
he has been present throughout the procced- 
ings. 


A tribunal is not necessarily a Courtin the 
strict sense of: exercising judicial power 
merely because (1) it: gives a final decision; (2) 
it hears witnesses -on oath; (3) two or more 
contending parties appear before it between 

. whom it has to decide; (4) it gives decisions 
which affect the rights ef subject; (5) there 
is an appeal to a Court; and (6) it isa body 

: to which:a matter is referred by another 
body”. ‚= жые | 


5, In. R.M Seshadri v. Second Additional Income- 
tax Officer!, a Division Bench of this Court 
consisting of Satyanarayana Rao and Raja- 
gopalan; JJ., had occasion to consider the 
question as to whether the Income-tax Appel- 
late Tribunal, constituted under the Income: tax 
Act, is a ‘Court’, | The learned Judges, after 
elaborately discussing a number of authorities 
throwing light.on this question, answered the 


question in the negative. ; The following passage 
in the judgment of the learned Judges, at 
page 808, is useful to assess the question in the 
present case also: 


“A definition of Court -is to be found in 
Stroud’s, Judicial Dictionary in which it is 
stated that a Court is a place where justice 
is judicially administered. The difficulty at 
the present juucture.is created on account of 
the establishments of administrative Tribu- 
nals, which are vested with jurisdiction to 
decide certain matters of a quasi-judicial 
nature. Itis often avery difficult task to 
draw the line, and distinguish a Court from 
an administrative tribunal exercising quasi- 
judicial functions. Merely because the 
administrative Tribunals have the trappings 
of a Court, they are not Courts in the sense 
of exercising judicial power", : 


6. With regard to the application of the provi- 
sions of the’ Limitation Act to proceedings 
before the Authorities who are creatures oi 
ее i a 


1. (1954) 2 M LJ. 285: 67 L.W.528: LLR. (1954) 
Mad. 1236: A L.R. 1954 Mad.,806. 
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statutes, Courts, including the highest in this 
land, have uniformly held that such statutory 
functionaries are not ‘Courts’ so as to attract 
‚ the provisions of the Limitation Act. In Аат 
Municipality v. Labour Court, Hubli}, the Supreme 
Court declined to apply the provisions of the 
Limitation Act to an application under section 
33-C (2) of the Industrial Disputes Act. At 
page 1343 of the report, the relevant passage 
reads as follow:— 


“One factor at least remains constant and 
that is thatthe applications must be to 
Courts to be governed by the articles in this 
division, The scope of the various articles 
in this division cannot be held to have been 
80 enlarged as to include within them appli- 
cations to bodies other than Courts, such as 
a quasi-judicial tribunal, or even an executive 
authority. An Industrial Tribunal or a 

' Labour Court dealing with applications or 
references under the Act are not Courts and 
they are in no way governed cither by the 
Code ‘of’ Civil Procedure or the Code of 
Criminal Procedure". - 


The same view has been reiterated'in Nitya- 
nand v. Life Insurance Corporation of Indias, 


7. In Nagireddy v. Khandappa?, a Division 
Bench of the Mysore High Cour:, dealt with 
the questions as to the applicability of 
section 5 of the Limitation Act to an appli- 
cation filed before the Munsif under rule 17 
of the Mysore Village Panchayats (Election of 
the Chairman and the Vice Chairman) Rules, 
1959 The Bench held that the Munsif, func- 
tioning under the Rules is only a përsona desig- 
nata and hence the provisions of the Limitation 
Act cannot be invoked. In Bandoo Banaji v. 
Bhaskar Balaji*, another Division Bench of the 
Mysore High Court held that the Tribunal 

, under the Mysore Land Reforms Act, 1961 is 
not а ‘Court’ and the Division Bench relied 
on the decisions of the Supreme Court referred 
to. above. 


8. In Ganapathy v... Kumaraswami*, the ques- 
tion posed before Gokulakrishnan, J., was as 








1. (1970 1S.CR. 51: (1969)1 S.C.C. 873: (1970, 1 
S.G J. 1: ALR. 1969 У.С 1335. 


` 2. (1969) 2 S.C.]. 749: (1970) 1 S C.R. 396: A-LR. 
1970 S.C. 209. ` 


` 3. A.LR. 1970 Муз, 166. 
4. ALR. 1972 Mys. 311. 
$, (1975)2 ML.J. 197, 
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to whether the provisions of the Limitation 
Act could be invoked for the purposes of pro- 
ceedings before the Appellate Authority under 
the Tamil Nadu Buildings (Lease and 
Rent Control) Act (XVIII of 1960). The 
learned Judge. after considering the provi- 
sions of Act XVIII of 1960 in the light of the 
judicial pronouncements, found that the 
Appellate Authority is a creature of statute 
and he is only a persona designata and hence 
the provisions of the Limitation Act cannot 
be applied to proceedings before him. 


9. InCommissioner of Sales Tax v. Porson Tools. 
and Plants}, the Supreme Court held that the 
Appellate Autbority and the Judge (Revisions), 
Sales Tar, exercising jurisdiction under the 
Sales Tax Act are not ‘Courts’ but are 
merely administrative tribunals, 


10. In Sushila Devi v. Ramnandan Prasad*, the 
Supreme Court was concerned with an appli- 
cation under section 3 of Kosi Area (Restora- 
tion of | ands to Raiyats) Act (XXX of 1951). 
On the question as to the applicability of 
section 5 of the Limitation. Act tosuch an 
application, the Supreme Court observed as 
follows (at page 182): 


“We до not see how section 5 could be 
invoked in connection with the application 
made on 17th October, 1975 by the first 
respondent. Under section 5 of the Limita- 
tion Act an appealor application *may be 
admitted after the prescribed pericd if the 
appellant or applicant satisfies the Court 
that he had sufficient cause for not prefer- 
ting the appeal or making the application 
within such period’. The Collector to 
whom the application was made was nota 
Court, though section 15 of the Act vested 
him with certain specified powers under the 
Code of Civil Procedure; also, the kind of 
application that was made had по time 
limit prescribed for it, and no question .of 
extending the time could therefore arise.” 


11. In Nachimuthu Gounder v. Kanagarathnam? 
Ramaprasada Rao, J., as he then Was, was 
Meeting the argument that in respect of an 
application for restoration under section 4 (5). 


——————————————— ' ee t í€ÓÁ— Е 
1, (7975) 25 S.T.C. 413: (1975) 3 SOR. 73: 
(1976. 1 S.C 242: (19 5) 4 5.С.С. 22: (1975. Tax. 
L-R. 1529: А.Т.К. 1975 5.0. 10:9. 
2, (1976 1 S.C.C. 361: (1976) 2 S.C.R. 845: А.К. 
1976 S.C, 177. 
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of the Tamil Nadu Cultivating Tenants’ Pro. 
tection Act (XXV of 195°),- section 5 of 
_ the Limitation Act can be taken aid of, the 

learned Judge found that the Revenue Divi- 
sional Officer or. Revenue Court ‘is not a 
‘Court’, even though it has the trappings of 


a Court in that certain provisions of the Code: 


of Civil Procedure are made applicable to a 
proceeding before it. In that view, the 
learned Judge negatived the plea for applica- 
tion of the Limitation Act to such proceed- 
ings before such forums. 


12. Coming to the present Act, the constitu-. 


tion of the Authorised Officer under section 3 
(5) of the ‘Act seems to be on terms similar to 
the constitution of the Controller. under the 
'Tamil Nadu Buildings (Lease and Rent 
Control) Act (XVIII of 1960). Section 3 (5) 
of the Act reads as follows: = 


** ‘Authorised Officer’ means any Gazetted 

Officer authorised by the Government by 

notification to exercise the powers conferred 

on, and discharge the duties imposed upon, 

the Authorised Officer under this Act for 

such area as may be specified in the noti- 
‚ fication,” - 


The scope of the powers conferred on the Autho- 
rised Officer does not make them judicial 
and the decisions ‘which he has to give under 
the provisions of the Act cannot be equated to 
judicial decisions of Courts. The following 
passage in Cooper v. Wilson®, succinctly lays 
down the position as to what would constitute 
a true judicial decision. 


“A true judicial decision presupposes an 
existing dispute between two or more parties, 
and then involves four requisites : (1) The 
presentation (not necessarily orally) of their 
case by the parties to the dispute; (2) if the 
dispute between them is a question of fact, 
then the ascertainment of the fact by means 
of evidence adduced by the parties to the 
dispute and often with the assistance of 
argument by ог on behalf of the parties on 
the evidence; (3) if the dispute between 
them is a question of law, ће. submission of 
legal arguments by the parties; and (4) a 
decision which disposes of the whole matter 
by a tinding upon the factsin dispute and 
an application of the law of the land to the 
facts so found, including where required a 
ruling upon any disputed question of law.” 
nM a eee eS 4ш 55 с 
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13. In this context, it would be pertinent 10 
refer to section 1] of the Act with regard to the 
scope of the powers of the Authorised Officer to 
decide questions of title in certain cases. It says 
that he has got powers to decide such questions 
summarily and thatsummary order could be. 
the subject- matter of a regular suit under sub- 
section (31. Whenever the decision involves a 
substantial question of law or of fact, the 
Authorised Officer is enjoined to refer the 
matter to the Land Tribunal far its decision. 
This is embodied in sections 11 (2), 16 (3) (a) 
(iv) and 51 (3) of the Act. This definitely does 
not satisfy the fourth requisite contemplated in 
Cooper v. Wilson. It is brought to my notice 
tbat rule 11 of the Rules framed under the 
Act invokes certain provisions of the Code of 
Civil Procedure, to govern the procedure to be 
followed by the Authorised Officer. This would 
‘not alter the position. There is no warrant for 
holding that a statutory functionary, who is 
not a ‘Court’ would become a ‘Court’ merely 
because some or the other of the procedural 
provisions of the Code of Civil Procedure would 
govern the conduct of proceedings before it. As 
pointed out in $и [а Devi v. Ramnandan Prasad? 
and Nachimuthu Gounder v. Kanagarathtvm®, 


' merely because the statutory functionary has 


the trappings of a ‘Court’ by the investiture of 
the procedural powers under the Code of Civil 
Procedure, it cannot be equated toa ‘Court’. 
It is significant to note that rule 11 lays down 
that the proceedings of the Authorised Officer 
shall be summary. Section 20 of the Indian 
Penal Code defines ‘Court of justice’ as under :. 


` ©The words ‘Court cf justice’ denote а Judge 
who is empowered by law to act judicially 
alone or a body of Judges which is empowered 
by law.to act iudicially as а body, when such 
Judge or body of Judges is acting judicially.” 


Section 19 of the Indian Penal Code define 
*Judge' as follows : А 


“The word ‘Judge’ denotes not only every | 
person who is officially designated asa Judge, 
but also every person who is empowered 
by law to give, in апу legal proceeding, Civil 
or Criminal, a definitive judgment, or a 
. judgment which, if not appealed against 





(1937) 2 K.B. 309. 
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‘ would be definitive. or a judgment which; 
if confirmed by some other authority, would 
be definitive, or who is one of a body cf 
persons which body of persons is empower- 

; ed by law to give such a judgment.” 


The following passage in Brajnandan Singh у. 
Jyoti Narain, is also elucidative on the point: 


‚ “The pronouncement of a definitive judg- 
ment is thus considered the essential sine 
, qua non of a Court and unless and until a 
_ binding and authoritative judgment can be 
pronounced by a person or body of persons 
it cannot be predicated that he or they 
` constitute a Court.” ` 


In view of the provisions of the Act, it is not 
possible to hold that the Authorised Officer 
gives. any definitive judgment on substantial 
questions of law or of fact. 


14. The only conclusion which could 
emerge from the preceding discussicn is, the 
Authorised Officer under the Act cannot be 
equated to a ‘Court’ or a ‘Court of Justice 
for the purposes of section 213 {1) of the 
Indian Succession Act. If this. position is 
accepted, then it would not be proper to insist 
upon the satisfaction of the requirements 
under section 213 (1) of the Indian Succession 
Act with regard to the will in question. 


15. The second ground on which the Land 
Tribunal declined to accept the willis that 
under section €8 of the Evidence Act, the 
will must be proved before the Authorised 
Officer, by calling at least one attesting wit- 
ness. The argument of Mr. K. Parasaran, 
learned counsel appearing {ог the petitioner, 
is that tlle Authorised Officer could not also 
fal! within the definition of a ‘Court’ under 
the Evidence Act and hence, to invoke the 
provisions of the Evidence Act for the purpose 
of proof of the will in question is a miscon- 
ception. I am not able to appreciate and 
accept this submission of the learned counsel 
in view of the implications of the provisions 
of the Evidence Act. Section 1 of the Evi- 
dence Act states that the Act applies to all 
judicial proceedings in or before any Court. 
Section 3 of the Evidence Act defines «Court 
in the following terms: 


“ ‘Court’ includes all Judges and Magis- 
trates, and all persons, except arbitrators, 
legally authorised to take evidence.” 





1. 1956 5.0.7. 155: (1955) 2 S.C.R. 955: (1956) 
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„It bas been pointed out by the Supreme Court 
In Brajnandan Singh v. Jyoti Narain}, that the 
definition of ‘Court’ in section 3 of the Evi- 
dence Act is:not exhaustive, but framed only 
for the purpose of that Act and is not to be 
extended where such an extension із not 
warranted. This clearly indicates that the 
Evidence Act has got a purpose to serve and 
to serve that purpose persons who are legally 
authorised to take evidence, can come within 
the meaning of ‘Court? under section 3 of the 
Evidence Act. As pertinently pointed out by 
the Division Bench in State of Uttar Pradesh v. 
Ratan Shukla, the words ‘legally authorised? 
contemplate a positive authorisation. 


16.. It is true that the right to receive evi 
dence is not an incident of any forum, judi- 
cial or otherwise. But, if the statute which 
constitutes the forum confers a power on it 
to receive evidence, that would definitely 
bring the forum within the meaning of 
‘Court? under the Evidence Act. In the 
course of proceedings before the Authorised 
Officer, the adducing of evidence before him 
is contemplated. Section 9 (2) (5) of the Act 
enables the person concerned, to make his 
representation and adduce evidence; and this 
representation and evidence will have to be 
the subject-matter of consideration under 
section 10 of the Act by the Authorised 
Officer. In this context, rule 11 framed 
under the Act, when it says that the provisions 
of the Code of Civil Procedure with regard to 
the exanination of parties and witnesses 
shall govern the proceedings of the Authorised 
Officer, cannot be lost sight of The consi- 
derations which should weigh for the purpose 
of finding out as to the applicability. ог 
otherwise of the Evidence Act to a particular 
proceeding, will be different from those for 
the purpose cf finding out as to whether a 
particular forum is a ‘Court’ ог a ‘Court of 
Justice’ or not within the meaning of section 
213 (1) of the Iadian Succession Act; The 
definition of a ‘Court’ for the purpose of the 
Evidence Act, as embodied in section 3 thereot 
appears to be wider in scope. It can take in 
persons legally authorised te take evidence. 


17. Under section 11 (3) of the. Industrial 
Disputes Act, 1947, evey Board, Court, and · 
Tribunal constituted under that Act has been 
granted the same powers as one vested in the 


1. 1956 S.C.J. 155: (1955) 2 S.GR. 955: ALR: 
1956 5.С. 66. 
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civil Courts under.the Code of Civil Procedure: 
when trying a suit, in respect of enforcing the 
attendance of any person and examining him 
on oath. Construing the above provisions, 
Sinha, J., in Burrakar Coal Co., Ltd. v. Labour 
Appellate Tribunal, held that an Industrial Tri- 
bunal is a ‘Court’ within the definition of 
section 3 of the Evidence Act. The learned 
Judge placed reliance on the following dictum 
of Mahajan, J., in: Bharat Bank Lid., Delhi v. 
Employees of the Bharat Bank Lid, Delhi? with 
“reference to the provisions of the Industrial 
Disputes Act: 


“Te is difficult to conceive in view of those 
provisions that the Industrial Tribunal per- 
forms any functions other than that of a 
judicial nature,” | 


18. The duty enjoined on the Authorised O fi- 
cer to take evidence if offered and consider 
the same under sections 9 (2) (4) and 10 (1) of 
the Act read with rule 11 framed under the 
Act, bring the proceeding before the Authorised 
Officer within the . complex of judicial proceed- 


ings. “uch evidence cannot, but be legal 
evidence: | 
19. Hence, Ї ат inclined to hold that the 


Authorised Officer will definitely come within 
the definition of ‘Court’ under section 3 of the 
Evidence Act. The term ‘judicial proceeding’ 
occurring in section 1 of the Evidence Act has 
not been defined by the said Act.. Section 2 
(i) of the Code of Criminal Procedure, 1973, 
corresponding to section 4 (m) of the Code of 
Criminal Procedure, 1898, defines ‘judicial 
proceeding? as follows: 


‘© ‘Judicial proceeding? includes any proceecg 
ing in the course of which evidence is or may 
be legally taken on oath;" ne 


1f, in the course of a proceeding evidence is 
, permitted to be taken and the decision in the 
proceeding isto rest оп such evidence, the 
proceeding will come within the definition of 
‘judicial proceeding’. For all the reasons 
stated above, it must be held that the applica- 
tion of the Evidence Act cannot be eschewed 
for the purpose of proceedings before the 
Authorised Officer under the Act. The truth, 
genuineness and validity of the will in question 
in the eye of law, before it could be accepted 
for the purpose of the present proceedings, 


a 


1. A.LR. 1958 Cal. 226. 
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need not be over-stressed. They have got to 
be proved betore the Authorised Officer, before 
he could be called upon to accept and act 
upon them. The Authorised Officer points 
out that the attestors of the will are also 
residents of Ceylon and in spite of the oppor- 
tunities given to the landowner’s power agent, 
he could not offer adequate proof of the will. 
Since it has now been held that obtaining 
probate within the meaning of section 213 
(1) o! the Iudian Succession Act need not be 
insisted upon before the will could be acted 
upon and accepted for the purpose of the pro- 
cecdings before the Authorised Officer, I am 
inclined to grant a further opportunity tə the 
landowner to prove the truth, genuineness 
and validity of the will in the eye of law 
before the Authorised Officer and for this 
purpose, the matter will have to be remitted 
back to the Authorised Officer for a fresh 
consideration. А 


20. The third ground which has weig i 
the Land Tribuna! on the question eae d 
is that the will has not been aeted upon. May 
be, after the death of the son Selvakumar, the 
Revenue Registry was transferred in the name 
of the mother Celia Costa. But, on that ground 
the Court cannot hold that the will has not 
been acted upon. If once the will ig accepted 
as a genuine ana true document, the rights of 
the parties under the will have got to be given 
effect to and it is not possible to ignore the 
incidence of devolution of rights upder the will ' 
on the ground that the will has not been acted 
npon, unless such rights are put an end to in any 
manner known to law. I find thatthe statement 
that the will has not been acted upon, cannot 
be sustained because the order of the 
Authorised Officer clearly states that both the 
mother Celia Costa and Francis Baldans, the 
other legatee submitted separate returns on 
12th December, 1975.and 18th December, 1975 
respectively, showing equal moieties in the 
properties and they have agitated their rights 
by engaging a general power. agent. Hence, 
this reasoning of the Land Tribunal cannot be 
sustained. 


21. The fourth aspect of the case is with 
reference to the extents covered by the settle- 
ment deeds dated 30th September, 1970 in 
favour of the daughter Marina. he Tribunal 
accepts that the said settlements could survive 
in view of the provisions of section 21-A (5) 
read with section 3 (14), Explanation II (Б) of 
the Act. Having found a warrant for countea 
nancing such settlements, the Tribunal wants to 
relegate the questions of their consideration to 
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the stage of enquiry under section 10 (5) of the 
Act on the ground that this point has not been 
discussed by the Authorised Officer in his order 
in appeal before it. This approach cannot be 
sustained for the simple reason that a matter 
which is borne out by records could as well be 
decided at the carliest stage of the proceedings 
‘under the Act ава it is not conducive to relegate 
it toa later stage. In view of the position in law 
which warrants the exclusion of the extents 
covered under those two settlement deeds, the 
proceedings against the landowner cannot 
include those extents. 


22. For-the reasons set out above, this revision 
ig allowed and the matter is remitted back to 
the Authorised O:ficer (Land Reform ), Kvil- 
‘patti, for the purpose of adjudicating and 
deciding about, the truth, genuineness and 
validity of the will dated 30th May, 1967 said 
to have been left by Selvakumar, the son of 
the landowner and in the light of the above 
decision to further decide the  tenability or 
otherwise of thé  procéedings under the Act. 
The landowner will be at liberty to adduce 
evidence and place materials before the 
Atthorised Officer in proof of the genuineness, 
truth and validity of the said will in the eye 
of law and the Authorised Oificer will gave 
the landowner  sufiicient and reasonable 
opportunity and time for the said purpose. 
The Authorised Officer may exclude the extents 
covered by the two settlements dated 30th 
September, 1970 in favour of the daughter 
Marina from the holdings of the landowner. 
There will be no order as to costs in this 
revision, 


RSS. , Revision allowed and case 


remitted. 
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IN THE HIGH COURT OF JUDICATURE 


` АТ MADRAS. 


(Special Original Jurisdiction). 
Present:—A. Varadarajan, J. 


The Sirsilk Limited, Sripur, Kaghaznagar, 
Andhra Pradesh .. Peitioner* 


2 


The Distillery Officer, Tiruchirapalli-4 
and others . ... Respondents. 


Tamil Nadu Distillery Rules (1960), rule 42— 
Whether ultra vires of the Constitution and of the 
Prohibition Act (X of 1937)—State Legislature 
whether competent to legislate on rectified spirits 
—Whether ley under rule 42 is violative of Article 
19 of the Coustitution—Levy of duty without proof of 
coutumacious conduct vof consignor illegal—Levy 
without notice violative of principles of natural juss 
tice, 


During transport of rectified spirit sold from 
Tiruchirapalli to Kagaznagar after complying 


: with the necessary formalities there was loss of 


spirit in transit beyond the permissible limit. 
lhe Distillery Officer levied a penalty under 
rule 42 of the Tamil Nadu Disullery Rules, 
1900. Tne validity of the rale and’ the levy 
were challenged. 


Held: Rectified spirit is not alcoholic liquor for 
human consumption falling within Entry 51 of 
Lise II in Schedule VII of tbe Constitution of 
India, It falis within entry 84 of List I of that 
Scbedule and the State Legislature has no 
power to legislate on it by way о! rule 42 of 
the Madras Distilleries, Rules, 1960 framed in 
exercise of the power conferred by sections 21 
and 54 of the Madras Prohibition Act, 1937 
and the levy made under that rule is invalid in 
law. The levy is neither duty nor countervailing 
duty. Rule 42 of the Madras Distillery Rules, 
1960 is ultra vires of Article 265 of the Constitu- · 
tion of India. [Paras. 19 and 21.| 


The levy of penalty under rule 42 for loss in 
transit in excess of the permissible limit of a 
sum practically equal to the price of the spirit 
sold is violative of Articles 19 (1) (f) and 19 
(1) (g) of the Constitution in the circumstances 
of the instant case. 


In the absence of proof that the rectified spirit 
lest in transit in excess of the permissible limit 
had been converted into liquor fit for human 


—— 
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[Para. 23.] x 
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consumption, and even if there was such proof 
levy of duty or penalty under rule 42 of the 
Madras Distillery, Rules, 1960, which provides 
for the levy of duty at an abnormal ^ rate 
is ultra vires the Madras ‘Prohibition Act. 

[Para. 26.] 


So far as rule 42 does not require the depart- 
ment to prove that the quantity which had 


- not been received at the station of destination 


in excess of the permissible limit of 0.5 per cent, 
had gone into the open market by any act or 
omission on the part of the consignors it is 
illegal to the extent it authorises the levy of 
duty without proving any  contumacious 
conduct of the distiller, exporter. (Para. 30] 
Tn adopting the tariff rate as the rate of duty 
to be levied the State Legislature had abdi- 
cated its legislative power, and itis not a case 
of legislation by reference to another legisla- 
* tion. Rule 42 of the Madras Distillery Rules, 
1960 in sofar as it allows only 0.5 per cent. 
irrespective of the distance to which the 
rectified spirit is transported is unreasonable. 

[Paras. 33 to 35.] 
The duty or penalty levied without issuing any 
notice to show cause against such pena] action 
being taken is in violation of the principles 
of natural justice. [ Para. 37.] 


Cases referred to:— 

Suneeta Laboratories v. State of Madhya Pradesh, 
(1972) Tax. L.R. 2058: (1972) Jab. L J. 3 0: 
(1972) M.P.L.J 565; 4. M. Sali Maricar v. 
Income-tax Officer, (1973) 90 I T.R. 116: 86 
L.W. 296:(1972) Tax. L.R. 1008; Cherk Post 
Offer v. К.Р. Abdulla &? Bros, (1971) 27 
S.T.C. 1: ( 971) Tax. L.R. 4: (1971) 2 S CJ. 
342: (1971) 2 МІ, Ј. (S.C.) 89: (1971) `2 
Ап. W.R. (5.С.) 89: (1972) 2 S C.R. 817: 
A.I.R. 1971 §.C..792; K.P. Abdulla & Bros., 
v. Check Post Officer, (1968) 22 Ѕ.Т.С. 552: 
(1969) L.W. (Crl ) 80: (1969, 2 M.L.J. 144: 
I.L.R. (1969) 3 Mad. 484: A.LR. 1970 Mad. 
25; Ms. Solar Works у. Employees, S, І. Corpora- 
tion, (1964) 2 M.L.J. 293: LL.R. (1964) 1 
Mad 906: 77 LW. 134: A.TR. 1964 Mad. 
376; Commissioner -of Income-tox v. Anwar Ali, 
(1970) 76 I.1.R. 596: (1971) 1 50.7. 694: 
(1971) 1 LT.J. 531: (1971) 1 S CR. 446: 
А.Т.К. 1970 S.C. 1782; Lal Chand Gopal Das v. 
Commissioner of Income-tax, (1963) 48 LT-R. 
324; C. A. Abraham v. Income-tax Officer, (1961) 
1 An W.R. (S.C) 183: (1961) 1 S.C]. 673: 
(1961) IM L.J. (S.C) 183: 41 LT.R. 425: 
AIR. 1961 S.C. 609; Commissioner of Income- 
tax v. Gokuldas Haripallabhadas, I.L.R. (1958) 
Bom. 1162 1958 Bom. L.R. 960: 34 LT.R. 
98: А.Т.К. 1959 Bom. 96; Shama Rao v.. Uaion 


M L J—28 


СЕВЕ Ран Асы жы. E EA — wa 
Мае 6 LIMITED э. BISTILLURY OF FIORE 


TU 


Territory, (1967) 2. ¥.T.J. 684: (1967) 2 An» 
W.R. (8.G.) 98: (1967) 2 M L.J. (S.C.) 98: 
(1967) 2 5.С.]. 749: ALR. 1967 S.C..1480; 
Delhi Municipality v. B. C. S & W. Mills, 
(1969) 1 S.C.J. 621: (1968) 3 S.C.R. 251: 
A.LR. 1968 S.C 1232: Delhi Laws Act, 1912, 
1951 S.C.R. 747: 1951 S.C.]. 527: AIR, 
1951 S.C. 332; Abdul Quader & Co., v. Sales-Tax 
Officer. (1964) 2 M.L.J. (S.C) 54: (1964 2 
An. WR. (5 С.) 54: (1964) 2 SCJ. 229: 
(1964) M.L.J. (Crl.) 469: A.LR. 1964 5.0. 
922; M/s. K. Babulal & Bros. v. К. C. Patel, 
1968) 1 S.C.J. 768: (1968) 1 S.C.R. 735: 
LR, 1968 S.C 445; Bengal Immunity Com- 
pany Ltd. v. The State of Bihar, (1955) 2 S.C.R. 
603: (1955) 2 M.L.J. (S.C.) 168: 1955 $.C.J. 
672. (1955) 6 S.T.C. 446: A.J.R. 1955 S:C. 
661; Ahmedabad Cotton Manufacturing Co., Lid., 
v. Union of India, (1977) 18 Guj. L.R. 714: 
A.LR. 1977 Guj. 113 Union oj India у. Tara- 
chand Gupta & Bros., (1971) Тах. L.R. 706: 
(1971) 3 S.C.R. 557: ALR. 1971 S.C. 1558; 
Bhopal Sugar Industries v. Sales- Tax Officer, (1964) 
1 S.C.R. 488: ATR. .1967 S.G 549; State of 
Uttar Pradesh v. Mohd Nooh, 1958 S.C J. 242: 
1958 S.C.R. 595: (1958) M.L.J. (Crl.) 197: 
A.I.R. 1958 S.C. 86; Dana Nathu v. Sub-Divi- 
sional Magistrate, (1973) 14 Guj. L.R. 209; 
M/s. Baburam Prakash Chandra Maheswari v. 
Antarim Zila Parishad,. (1969) 1 SCJ. 878: 
o) 1S.C.R. 518: А.Т.К. 1969 S.C. 556; 
hhaganalal v. Assistant Custodian, Evacuee Property, 
A.LR, 1956 Sau, 47; S. M. Transport у, Raman 
& Raman, (1961) 2M.L.J. 127: I.L.R. (1561) 
Mad. 110: А.Т.К. 1961 Mad. 180; Rex v. Rich- 
mond Confirming Authority Ex parie Howitt, 
(19:1) 1 K.B. 248; Rex v. Groom Ex parte 
Cabbold, (1901) 2 K.B. 157. 
Petition under Article 226 of the Constitution 
of India, praying that in the circumstances 
stated therein, and in the respective affidavits 
filed therewith the High Court wil Бе 
pleased to issue writs of certiorari, (1) calling 
for the records relating to the communication 
bearing No. F 64/75, dated 2nd April, 1975, 
issued by the first respondent tothe Trichy 
Distilleries and Chemicals Limited, Madras-34 
and quash the same (W P. No. 3377 of 1975) 
and(2)calling for the records in Order No.F. 64 
of 1975 dated ?nd April, 1975, of the first res- 
pondent herein and quash the same (W.P- No. 
5172 of 1975). 


S.K.L. Ratan and Raju K. Lukace, for Petitioner, 
in W.P. No. 3377 oi 1975. Mrs. Nalini Chidam- 


baram, for Responden:-Petitioner in W. P. No 
5172 of 1975. i 
Chinnaswami for Government Pleader, 


for. 
Respondents I and 2. . 
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The Court delivered the following 
JupGMENT.— These Writ Petitions filed, under 
Article. 226 of the Constitution of India are, 
for the issue of writs of certiorari of any other 
appropriate writs and orders calling for the 
records in Order No. Е. 64 of 1975 dated 2nd 
April 1975, of the Distillery Officer, Tiruchira- 
palli, the агаг respondent and quashing, the 
same. 


2. Messrs. Trichy Distilleries wad Chemicals 
Limited, Madras, the petitioners in W.P. No. 
5172 of 1975 and third respondent in W.P. 
No. 3377 of 1975, hereinafter referrec to as the 
Trichy Distilleries, are producers of Commer- 
cial thy! alcohol,’ also called as rectified 
spirit or industrial’ alcohol. Messrs. Sirsilk 
Limited, Kaghaznagar, Andhra Pradesh, the 
petitioners in W P No..3377 of 1975 and 
third respondent in W.P. No. 5172 of 1975, 
hereinafter referred to as Sirsilk, are the 
importers of rectified spirit produced by Trichy 
Distilleries. | 

3. According to the affidavit of the Manag- 
ing Director of Trichy Distilleries filed in 
support of W.P. No. 5172 of 1975, the Govern- 


ment of Tamil Nadu, the second respondent. 


in both the Writ Petitions, issued orders in 
Memo No. 1954/IF/74-1, dated 12th 
November, 1974, Industries and Commerce 
Department, to release rectified spirit from the 
several distilleries, including the Trichy Dis- 
tilleries in Tamil Nadu. The quantity to be 


supplied by the Trichy Distiileries was 16 


lakh litres and the Trichy. Distilleries were 
asked by ‘another Memo. No. 1951/1B/74-B, 
dated 12th November, 1974, to ‘supply 
15,35,000 litres*of rectified spirit to Sirsilk. 
Sirsilk obtained the necessary ` 
export permits from the concerned authorities. 
The Trichy Distilleries obtained the necessary 
export permit for exporting 3,00,000 bulk 
litres of rectified spirit to Sirsilk. The price 
fixed for supply of 3,00,000 litres of rectified 
spirit was 96 paise per bulk litre ex-distillery. 
The excise duty and gallonage fee were 50 and 
25 paise respectively per litre and the Central 
Sales Tax payable was 3 per cent. It was 
agreed between the Trichy Distilleries and 
Sirsilk that the latter shall accept the quantity 
and quality of the rectified spirit, as recorded 
by the Excise Officer of the former, as final in 
respect of each consignment, that the responsi- 
bility of the former shal) cease as soon as the 


product is loaded to the tanker wagons, that 


any losses in transit over and above 0.5 per cent. 
fixed by the Government of Tamil Nadu, the 
Second respondent, shall be to the.account 
of Sirsilk and that any excise dutyor other 


D 
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penalty leviable by the second respondent 
shall be borne by Sirsilk and it should indem: : 


nify Trichy Distilleries against all such penal- 
ties. 


railway wagons on 14th December, 1974, and 
19th December, 1974, by the Trichy Distilleries 
from their Distillery to Sirsilk and 
received at the 
namely, 29{һ December, 1974, to 1st January, 
1975, after the wagons, had been exposed to 
sun's heat fer 12 to 16 days with consequent 
loss due to evaporation. When the verification 
certificate was received from Sirsilk, it was 
found that there was a transit loss in excess of 
the limit permitted under rule 420f the 
Tamil Nadu D.stillery Rules, 1960, in all the 
consignments The verification certificates were 
forwarded to the first respondents Distillery 
Officer. The first respondent thereafter served 
on the Trichy Distilleries a demand notice 
calling for payment of 5 00,990.80 аз duty at 
the tariff rate for excess transit wastage of 
rectified spirit within 7 days of ‘the receipt 
thereof. The contention of the Trichy Dis- 
tilleries was that the demand was liable to be 
quashed for the following reasons: 


.l. The State Legislature has no power to . 


legislate on rectified spirits. 


2. Rule 42 ofthe Tamil Nadu Distillery 


Rules, 1960 із ultra vires of the Constitution ` 


of India. Even if the State Legistature 
has powerto legislate on rectified spirits; 
under Entry 51, List II of the Seventh 


Schedule to the Constitution of India, the 
can levy only excise, 


State. Government 
duty or countervailing duty and not duty at 
the tariff rate, 


3. Even if the State Government -can levy 
duty on rectified spirit, it cannot ' be confis- 
‘catory in nature. . Rule 42 is violative oí 


Article 19 (1) (f) and (g) of the Constitution 


“of India. 


4. Rule42 of the Tamil Nadu Distillery - 


Rules, 1960, is ultra vires of the Prohibition 
-Act of 1937. 


`5. If the duty is construed аз a / penalty? 


Rule 42 is illegal, in so far as it does not. 


require the first respondent, while levying 
penalty, to prove the contumacious conduct 
of the distiller but throws the burden on the 
distiller то prove his innocence. 


6. By adopting the tariff rate as the rate of 
the.duty to be levied, the . State Legislatur 


Two consignments of rectified spirit of. 
1,50,000 litres each were despatched through: 


they were 
destination on four days,- 


> 
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has become guilty of abdicating its legisla- 
tive power. E : 


7. Rule42 of the Tamil Nalu Distillery’ 


Ru'es, 1960, is unreasonable in so far as it 
allows wastage only at 0.5 per cent. whatever 
the distance to which the rectiüed spirit i 
transported from the Distillery. ' 


8. ` Rule 42 will be attracted only when the 


transport is by the distiller and the alleged 
penalty can be levied only against the person 
committing the offence. 


9. It is reasonable to assume that rule 42 
of the Tamil Nadu Distillery Rules, 1960, 
has been .framed by inadvertence or mis- 
conception. 


Iu 


10. The order of the second respondent is 


.ilegalin so far as no opportunity was given 
to the Trichy Distilleries before levying duty 
. at the tariff rate. 


4, In the affidavit of the representative of 
Sirsilk filed in support of W.P. No. 3377 of 
1975, it is alleged that Sirsilk manufactures 
synthetic fabric for which rectified spirit is one 
of the raw materials. Sirsilk obtained import 
permit from the Government of Andhra 
Pradesh for the import of 3 lakh litres of rectifi- 


ed spirit from Trichy Distilleries, which had: 


obtained the corresponding export permit from 
the Government of Tamil Nadu. Sirsilk paid 
to Irichy Distilleries а sum of Rs. 5,57,490 
for the value of 3 lakh litres of rectified 
spirit, railway freight and tax, The permit 
issued to Trichy Distilleries by the Government 
ot Tamil Nadu was subject (о the condition 
that the rectified spirit should be moved only 
in railway wagons. The rectified spirit was 
accordingly consigned to Sirsilk in Railway 
tanker wagons to its factory at Kaghaznagar 
in Andhra Pradesh. At the destination, the 
Excise Inspector examined the consignment 
and certified that therewas a wastage of 


- 7,590.77 proof litres of rectified spirit over and 


above the permissible limit of 0.5 per cent. in 
all the 12 consignments. The Trichy Distilleries 
had executed a bond for Rs. 1,00,000 in 
favour of the President of India  under- 
taking to pay duty at the tariff rate on all 
losses in transit by leakage and evaporation in 
excess of 0.5 per cent. Sirsilk being only 
purchasers from Trichy Distilleries, the liability 
uuder the bond cannot in any event be trans— 
ferred to Sirsilk. The Railway Authorities have 
issued Certificate Nos. 007753 to 007755 dated 
2th January, 1975 in respect of these three 
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consignments to the effect that though the three 


: tanker wagons were with the seals, intact, the 


contents were found leaking through the bottom 
valves. The shortage was thus due to leaky 
valves of the tanker wagons and notto any 
act of commission or omission on the part of ' 
Sirsilk, Those verification certifications were 
forwarded to Trichy Distilleries on 13th March, 
1975, The Distillery Officer, the first respon- 


‘dent had demanded a sum of Rs. 5,00, 990.80 


from the Trichy Distilleries by letter No. F. 
64 of 1975 dated 2nd April, 1975 on the basis of 
the aforesaid bond. The Trichy Distilleries sent 
a copy of the demand to Sirsilk on 9th April, 
1975 seeking to transfer that liability on Sirsilk, 
taking :advantage of a counter indemnity 
furnished by Sirsilk to them. А sum of 
Rs. 2,82,382 pre-paid by Sirsilk to Trichy 
Distilleries for further supplies is held in 
deposit by Trichy Distilleries and they аге 
refusing to make further supplies on the ground 
that the Distillery Cfficer was not permitting 


them to supply the balance unless the demand 


made by him is satisfied by them. Sirsilk is, 
therefore, vitally interested in the demand 
made by the Distillery Officer оп the Trichy 
Distilleries. Sirsilk contends that the demand 
is illegal, ultra vires, and liable to be struck 
down for the following reasons: 


“(1) Section 18-A of the Madras Prohibition 
Act, 1937, enables the State Government to 
levy excise duty by notification, from time to 
time on all liquors (4) imported, (b) exported, 
(с) transported, (4) manufactured, and (e) 
issued froma manufactory in one or more 
of the ways prescribed under the rules made 
under that Act. Though there is a right to 
levy duty on the transport of excisable com- 
modity, there is no right for the State to 
levy duty on the leakage of the commodity 
in transit. No bond can be relied upon for 
claiming such a levy. 


(2) What is authorised by rule 42 of the 
Tamil Nadu Distillery Rules, 1960, is noth- 
ing but penalty. Rule 42 is, therefore, ultra 
DT ES. 


` (3) Тһе duty demanded at the tariff rate 
is illegal and confiscatory in nature. The 
_ duty at the tariff rate із Rs. 66 per litre, 
while the price of the commodity is 89 paise 
' per bulk litre. Rule 42, which empowers 
` the authorities to levy such а penal rate of 
duty is highly arbitrary and liable to be 
struck down as illegal. M 2 | 
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(4) The intention and purpose of the 
Madras Prohibition Act, 1937, is to prohibit 
production, manufacture, possession, export, 
-import, transport, purchase, sale and con- 
sumption of intoxicating liquors. The levy 
of duty at penal rate on wastage in transit 
is inconsistent with the intention and 
purpose of the Madras Prohibition Act and, 
therefore, rule 42 providing for a levy of 
duty in the nature of penalty is ultra vires of 
the rule-making power. 


(5) Rule 42 of the Distillery Rules, 1960° 
is destructive of the provisions of the Madras 
Prohibition Act inasmuch asit impose 
penal duty on goods lost in transit. 

(6) Under rule 38, execution af a, bond is 
necessary only in cases where duty is not 
paid. But in the instant case duty has 
.already been paid by Trichy Distilleries. 
Trichy Distilleries should not, therefore, 
have been called upon to execute the bond 


(7) Rule 42 is ullia vires the Constitution 
and goes beyond the rule making power 
inasmuch as it empowered the authorities 
to collect the penal duty without first 
determining the liability to duty. | 


(8) Normally, penalty, is levied only in 
cases where there is escapement from 
assessment to duty in the present case and, 
therefore, no duty could be levied on the 
goods lost in transit. 


5. The second respondent has filed a common 
counter-affidavit in both the writ petitions 
contending that the Trichy Distilleries were 
allowed to export З lakh bulk litres of recti- 
fied spirit to Sirsilk by the Board's reference 
dated lith December, 1974, Trichy Disti- 
lleries despatched the first consignment of 
six wagons carrying 1,50,000 litres on 14th 
December, 1974 and the second consignment 
of six wagons carrying а similar quantity on 
19th December, 1974. The Distillery Officer 
had obtained an indemnity bond for asum 
of Rs. 1,00000 from the Trichy Distilleries 
for paying duty at tbe tariff rate on the 
excess loss in transit. It was reported that 
three wagons carrying 25,000 litres each were 
found to be leaky on arrival. There was no 
"excess lossin transit in respect of the remain- 
‘ing. nine wagons. The excess transit loss ‘was 
worked out аз 7,590.77 bulk litres out ofa 
total loss of 10,082.27 bulk litres and the 
‘tariff rate was applied on the excess wastage 
of 7,590.77 bulk litres. 


. THE MADRAS LAW JOURNAL REPORTS 


{19% 


6. The Trichy Distilleries have undertaken 
in the application for the grant of licence to 


' abide by the conditions of the licence as well 


as by the Tamil Nadu Prohibition Act, 1937, 
and the rules and regulations made there- 
under. The licence granted to them con- 
tains provisions for the licensee being bound 
by the Tamil Nadu Prohibition Act, 1937, 
and the notifications; rules and orders made 
thereunder, and also the Madras Distillery 
Rules, 1960, and to observe such’ rules as 
may be pzescribed by the State Government 
and such instructions and orders as may Бе 
issued by the Commissioner from time to time 
in regard to the control of the manufacture, 
possession and sale or issue of rectified spirit 
and denatured spirit. Under Rule 36 of the: 
Distillery rules rectified spirit can be removed 
only under bond for export to any other State 
specially permitted by the Commissioner. 
Under Rule 37, when spirits are removed on 
concessional rates of duty, the distiller is bound 
to execute a bond for payment of duty at 
the tariff rate less the amount of duty, if any, 
already paid, in case he failed to account for 
the: commodity. The export in the present 
case was to Andhra Pradesh and at the con- 
cessional rate of duty. According to Rule 42 
of the Distillery Rules, loss in transit by 
leakage and evaporation shall not exceed 0.5 
per cent. The- Distillery Officer took proper 
action with reference to the mandatory pro- 
visions of the Distillery Rules. i 


7. The rules do not provide for any accounta- 
ability or liability on the part of the pur- 
chaser of rectified spirit. The contention of 
Trichy Distilleries that any loss in transit is 
not the concern of the State of Tamil Nadu 
on the ground that it has пої suffered any 
loss of revenue, is untenable in the back- 
ground of the tota] prohibition introduced in 
the State of Tamil Nadu. It is not so much 
the loss of money, but ії is the un-accounted 
loss of alcohol which is the primary concern 
in the present case. It has not been alleged 
nor is it possible to ascertain that the excess 
loss occurred only in Andhra Pradesh and 
notin Tamil Nadu. The very large un 

accounted loss of 10,082.27 bulk litres is to; 
serious a matter about which no lenient view 


could be taken. Therefore, the penalty 
imposed was proper and in accordance with 
the Rules. A i ` 


8. The contention of Trichy Distilleries that 
under rule 35. of the Distillery Rules export 
to other- States in the Indian Union should 


\ 


п] 


have been permitted without payment of duty 
under bond and that when rectified spirit is 
exported the State Government has no autho 
rity to levy any fee or duty is untenable. So 
far as export is concerned, rule 35 (a) (1) (i) 
alone will apply. Sub-rule (1) relates to 
transport ot export to another distillery or 
bonded  manufactory, while sub-rules (2) 
and (3) refer to supp ies to licensees; officers 
and institutions of Government. Sub-rule (iż) 
of rule 35 (a) (1) alone applies to export 
specially permitted by the Commissioner and 
it is necessarily to be covered by a bond and 
the bond was, therefore, taken from the dis- 
tilleries in the present case. Under rule 37, 
the distiller shall execute a bond when spirits 


are removed from the distilleries without pay- ' 


ment of duty or on payment of duty at 
concessional rates. 


9. -The contention of Trichy Distilleries that 
.rectified spirit is not liquor. for human con- 
sumption and that the State Government. 
cannot levy excise duty with reference.to 
Entry 84 under List I is baseless and, devoid 
of merits. ` 


10. The tariff rate is based on proper enquiries 
made by competent authorities and revised 
from time to time in accordance with the pro- 
visions of the Indian Tariff Act. There is 
no abdication of the legislative powers by 
adopting the rate which is properly applica- 
` ble and relevant. : 


11. A State which foregoes a large amount 
of revenue in implementing .prohibitión -for 
giving effect to directive principles has neces- 
= sarily to adopt strict standards on unaccounted 
losses. It is neither alleged nor proved that 
the excess loss in transit has occurred only 
outside the limits of Tamil Nadu The Dis- 
tillery Officer has, therefore, acted in accor- 
dance with the rules. The Trichy Distilleries 
and Sirsilk are not entitled to any relief. 


12. M/s. Trichy Distilleries are manufacturers 
of Ethyl Alcohol which is also called “‘rectified 
spirit? or “Industrial Alcohol and will here- 
inafter be referred to as “rectified spirit’. The 
Sirsilk limited are importers of rectified spirit 
a manufactured by Trichy Distilleries. Trichy 
Distilleries obtained ап export permit from 
the Government of Tamil Nadu for exporting 
3 lakhs litres of rectified spirit to  Sirsilk 
which obtained the necessary import permit 
from the Government of Andhra Pradesh, 
There is no dispute that the price fixed for 
the supply of 3 lakhs litres of rectified spirit 
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was 86 paise per litres, that the excise duty 
and gallonage fee payable were 50 paise and 
25 paise respectively per litre and that the 
Central Sales Tax payable was 3 per cent. 


13. Rule 35 of the Madras Distillery Rules 
1960, which provides fer removal of spirits 
from distillery reads thus: 


“(а) Rectified spirit shall be removed— 
(1) under bond; 


(i) for transport or export to another 
distillery or to a bonded manufactory 
established under the medicinal and Toilet 
Preparations (Excise Duties) Rules,4{ 1966, 
within the State for the manufacture of 
medicinal or toilet preparations or to the 
licensed premises of a licensee for the 
manufacture in bulk of culinary, aerated 
waters and other flavouring essences, 
extracts and colouring, and 


(ii) for export to any other State in the 
Indian Union when specially permitted ‘by 
the Commissioner; 


(2) On payment of the prescribed fee and 
duty if sold to licensees in the State or to any 
person or institution specially authorised to 
receive supply from the distillery; and 


(3) without bond and without payment of 

any fee or duty if sold to prescribed officers 

and institutions of the State or Central 

Government and without duty if sold to 

officers and institutions who are specifically 

exempted from payment of duty alone. 
fos 
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14. Rule 38 provides for the removals under 
bond and reads thus: 


“Removals under bond —When spirits are 
xemoved from a distillery without piyment 
of duty, the distiller shall execute a bond 
for the payment of duty on them at the 
tariff rate in case of his failure to account 
for them to the satisfaction of the Collector.» 


for allowance for wastage 


Rule 42 provides 
in transit, and reads:— 


(a) Transport of rectified spirita shall only be 
in metallic receptacles. The use of wooden 
receptacles is prohibited. Loss in transit by 
leakage and evaporation shall not exceed 
one half of one per cent, The allowance to 


999 


be made under this rule shall be determined 
by deducting from the quantity of spirits 
despatched from the distillery, the quantity 
received at the place of distination, both 
quantities being stated in terms of London 

' proof gallons and shall be calculated on 
the quantity consigned in each receptacle 
comprised in a consignment. If the report 
of the officer by whom a consignment of 
spirits transported or exported under bond 
or duty free has been gauged and proved 
on arrival at its destination shows that losa 
has occurred in transit to a greater extent 
that that prescribed, the distiller shall pay 
duty at the tariff rate, on so much of the 
, deficiency аз is in excess of the allowance so 
prescribed: 


Provided that, if it is proved to the satisfac- 
tion of the Commissioner that such deficiency 
could have been prevented by the exercise 
of proper care and precaution and that the 
spirits could not have passed into consump- 
tion the duty levied on such deficiency 
shall be refunded. 


. (0) Any wastage of denatured spirit in 
transit, that is not properly accounted for 
shall be charged with gallonage fee together 
with such penalty not exceeding the 
gallonage fee leviable thereon аз the Com- 
missioner may deem fit. 


П 
П 
1 


(с) The Commissioner’s decision on any 
question arising under the rule shall be 
final". 


15. The Trichy Distilleries executed the bond 
as required) by Rule 33. It was agreed 
between Trichy Distilleries and Sirsilk that the 
latter shall accept the quantity and quality of 
the rectified spirit, as recorded by the Excise 
Officer ofthe former, as final in respect of 
each consignment, that the responsibility of 
the former shall cease аз soon as the product 
is loaded into tanker wagons, that any loss in 
transit over and above 0.5 per cent. fixed by 
the Government of Tamil Nadu shall be to the 
account of Sirsilk and that any excise duty or 
other penalty leviable by the second respon- 
dent, shall be borne by Sirsilk ‘ard it should 
indemnify Trichy Distilleries against all such 
penalties. Subsequently two consignments of 
rectified spirit of 1,50,000 litres each were 
despatched through railway wagons оп  l4th 
December, 1974 and 19th December, 1974 
from their Distillery to Sirsilk and they -were 
Tereeived at the destination on four days, 
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namely 29th December, 1974 to Ist January, 


1975. Atcording to Trichy Distilleries, the 
Railway authorities at the station of destina- 
tion, had issued certificates in respect of three 
wagons to the effect that though the tanker 
wagons were received with the seals intact, 


the contents were found leaking through the - 


bottom valves. It is the admitted case that 
Trichy Distilleries had executed an indemnity 
bond for a sum of Rs. 1,00000 as directed 
by the Distillery Officer for paying the duty at 
the-tariff rate on the excess loss in transit. "It 
has also been admitted in the counter affidavit 
of the second respondent that it was reported 
that three wagons each with 25,000 litres were 
found to be leaking on arrival that there was 
no excess loss in transit in respect of the 
remaining nine wagons, that the excess loss in’ 
transit, in respect of three wagons, was worked 
out as 7590.77 bulk titres and that the tariff 
rate was applied on that excess wastage of 
7590.77 bulk litres. х 


16. The first respondent thereafter served on 


y 


Trichy Distilleries a demand notice F No. 64/75 % 


dated 2nd April, 1975 calling for payment ‘of 
Ка. 5,00,990.80 towards the duty at the tariff 
rate for the excess transit wastage of rectified 
spirit within seven days of the receipt thereof. 
Sirsilk had paid to Trichy Distilleries a sum 
of Rs 5,57,490 for the value of 3 lakh litres of 
rectified spirit, railway freight and tax. In 
view ofthe counter indemnity bond executed 
by Sirsilk in favour of Trichy Distilleries, the 
latter sent а copy of the said demand for 
Rs. 5,00,990.80 made by the Distillery 
Officer on Trichy Distilleries to  Sirsilk. 


Sirsilk had pre-paid a sum of Rs. 2,82,382 « 


to Trichy Distilleries fer further supplies. © 
It is the case of Sirsilk that Trichy Distilleries 
are holding that amount and refusing to 
make further supplies on the ground that 
the Distillery Officer was not permitting 
them to supply the balance unless the demand 
for the payment of the sum of Rs. 5,00,990.80 
is satisfied. There із no dispute between the 
parties regarding the facts mentioned . above. 
It is in these circumstances that Trichy 
Distilleries have filed Writ Petition No.5172 
of 1975 for the issue of a writ of certiorari or 
any other appropriate writ calling for the 
records in Order No.F.64/75 dated 2nd April, ` 
1975, of the first respondent and quashing the 
same, and the Sirsilk have filled Writ Petition 
No. 3377 of 1975, as the person aggrieved, for 
the issue ofa writ of certiorari quashing the 
same order dated 2nd April, 1975 of the first 
respondent; d 


Ш 


17. The contentions of the parties have been - 


set out above. Though several. grounds have 
been mentioned in the affidavit filed in support 
of Writ Petition No.5172 of 1975, only nine 
grounds were urged before me by Mrs. Nalini 
Chidambaram, learned coun:el for the Trichy 
Distilleries. The first ground is that the State 
Legislature has no power to legislate on recti- 
fied spirits, Article 265 of the Constitution of 
India lays down that no tax shall be levied or 
eollected except by authority of law. Rule 42 
(a) extracted above castsa liability on the 
person, transporting recti3ed spirits, to pay duty 
at the tariff rate, on so much of the deficiency 
as is in excess of the allowance prescribed 
namely 0.5 per cent. | | 


“Government thinks it expedient to do’ so. 
The objects to be taxed so long as they 
appento be within the legisiative competence 
of the Legislature. can be taxed by the Legis- 
lature according to the exigencies of its needs, 
because there can be no doubt that the State 
is entitled to raise revenue by taxation. The 
quantum of tax levied by the taxing statute 
the conditions subject to which it is levied, 
the manner in which it is sought to be reco- 
vered, are all matters within the competence 
‘of the Legislature, and in dealing with the 
contention raised by a citizen that the taxing 
statute contravenes Article 19 Courts would 
naturally be circumspect and cautions. 
Where for’ instance it appears that the tax- 
ing statute is plainly discriminatory, or -pro- 
vides no procedural machinery for assessment 
and levy of the tax, or that it is confiscatory, 
Courts would be justified in striking down 
the impugned statute as unconstitutional. 
In such .cases, the character of the material 
provisions of the impugned statute is such 
that the Court would feel justified in taking 
the view that, in substance, the taxing statute 
is a cloak adopted by the Legislature for 
achieving its confiscatory purposes." 


Government’s power to levy duties of excise 
reads thus: 1 


“Duties of excise on tobacco and other goods 
manufactured ог produced in India 
except— : 


(a) alcoholie liquors for human consumption, 


(b) Opium, Indian hemp and other narcotic 
drugs and narcotics, 


butincluding medicinal and toilet prepara- 
tions containing alcohol or any substances 
included jn sub-paragraph (5) of this entry- 
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18. The learned counsel for the petltioner in 
W.P. No. 5172 of 1975 submitted that rectified 
spiritis nor alcoholic liquor for human 
consumption and that the State Legislature 
cannot therefore legislate in. regard to that 
Commodity. The learned | counsel further 
submitted that on a combined reading of 
entry 51 in List II and entry 84 of List T, 
it will be clear that the State Legis- 
lature can legislate only in respect of (a) 
alcoholic liquors for human consumption, and 
(b) Opium, Indian hemp and other narcotic 
drugs and narcotics, but not including medicinal 
and toilet preparations containing alcohol or 
any substance included in sub-paragraph (5) 
of entry 51, and that the Government of India 
can legislate on tobacco and other goods 
manufactured or produced in India except (а) 
alcoholic liquors for human consumption and 
(b) Opium, Indian hemp and other narcotic 
drugs and narcotics. But including ‘medicinal 
and toilet preparations containing alcohol or 
any substance included in sub-paragraph (b) of 
entry 84. It was submitted that rectified spirit 
ie not alcoholic liquor for human consumption 
and that therefore the State Government cannot 
legislate in regard to that commodity by. way 
rule 42 of the Distillery Rules, 1960 which 
has been framed in exercise of the power con- 
ferred by sections 21 and. 54 of the Madras 
Prohibition Act, 1937. In support of the conten- 
tion that rectified spirit is not alcoholic liquor 
for human consumption and that therefore the 
State Legislature cannot legislate on it, the, 
learned counsel for Trichy Distilleries relied 
upon, the judgment of the Allahabad High 
Court inS.A. No. 177 of 1970 dated 29th 
March, 1973., The question for consideration 
before the division Bench of the Allahabad 
High Court in that case was whether excise 
duty could be levied on rectified spirit under 
the Uttar Pradesh Excise Act, 1910. The 
learned Judges have observed in their judgment 
in that case that rectified spirit is not to be 
made available to the common man for human 
consumption, that the. mere fact that some 
misguided persons, after obtaining rectified 
spirit surreptitiously drink it after diluting it 
with water, will not alter the fact that rectified 
spirit is not an article meant for human con- 
sumption and that the capability of conversion 
into alcoholic liquor for human consumption 
will not make the rectified spirit itself an 
alcoholic liquor for human consumption, and 
before conversion it cannot be said. to be an 
alcoholic liquor for ! uman consumption. The 
learned Judges have beld, following the deci- 
sion of the Division Bench of the Madhya 
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Pradesh High Court in Sunesta — Laborateries v. 
State of Madhya Pradesh!, that the State Legisla- 
ture has no right to impose any excise duty on 
rectified spirit. The Supreme Courtin 
S.L P. (Civil) No. 287 of 1975, has, by order 
dated 27th February, 1975 declined to 
grant special leave to file an appeal 
against the said decision of the Allahabad 
High Court in S.A.No. 177 of 1970. 


19. The learned Advocate-Genera) did not 
advance any argument specifically regarding 
this ground. But he submitted inthe course 
of his argument relating to ground number 
four that rectified spirit can be converted into 
liquor fit for human consumption. As stated 
earlier that submission has been found to be 
not acceptable by the Division Bench of the 
Allahabad High Court in the above said 
S.A.No. 177 of 1970. In these circumstances 
T agree with the learned counsel for Trichy 


Distilleries that rectified spirit is not alcoholic 


liquor for human consumption falling within 
entry 51 of List IT in Schedule VII of the 
Constitution of India and that it falls within 
entry 84 of List I of that Schedule and that 
the State Legislature has no power to legislate 
ou it by way of rule 42 of the Madras Dis- 
tilleries Rules, 1960, framed in exercise of the 
power conferred by sections 21 and 54 of the 
Madras Prohibition Act, 1937. І find accord- 
ingly and hold that the levy made under 
rule 42 is invalid in law. 


20. The second ground urged by the learned 
Counsel for the petitioner in W.P. No. 5172 of 
1975 is that rule 42 of Tamil Nadu 
Distillery Rules, 1960 is ultra vires of Arti- 
cle 265 of the Constitution of “India 
which laysdown, as already stated, that 
no tax shall be levied or collected except 
by authority of law. It was submitted that 
even if duty can be levied under Entry 51 
of List II of Schedule VII of the Constitution 
of India, only excise duty and countervailing 
duty can be levied and not any penalty on 
the loss or wastage in transit in ‘excess of the 
permissible limit of 0.5 per cent. 


2i. Rule 54 (2) (а) of the Prohibition Act, 
1937 enables rules to be framed for the issue 
oi licences and permits and the enforcement of 
the conditions thereof. Rule 54 (2) (55) 
enables rules to be framed prescribing the way 
in which the duty under section 18.A of that 
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Act may be levied. As already stated, rule 42 
of the Madras Distillery Rules, 1960, has been 
framed in exercise of the powers conferred by 
sections 21 and 54 of the Prohibition Act, 
1937. It was submitted by the learned counsel 
for Trichy Distilleries that the levy on the 
excess loss in transitis neither excise duty nor 
countervaling duty and that therefore rule 42 
is ultra pires of Article 265 of the Constitution of 
India. Though, as stated earlier in paragraph 
5 of the common counteraffidavit, it has been 
contended that the penalty imposed is proper 
and in accozdance with the Rules, what has 
been levied is only duty under rule 42 (a) of the 
Madras Distillery Rules, 1960. It has been 
levied not on any goods manufactured or 
produced in the States, but only on the loss of 
such goods in transit in excess of the permissi- 
ble limit of 0.5 per cent. in respect of goods 
which has already been subjected to duty. 
Therefore I agree with the learned counsel tor 
Trichy Distilleries that the levy is neither dutv 
nor countervailing duty and that rule 42 of 
the Madras Distillery Rules, 1960 is ultra 
vires of Articles 265 of the Constitution of 
India. It may be stated here that no argu- 
ment was advanced specifically with regard 
to ground number two by the learned Advo- 
cate-General. 


22. The third ground urged before me by 
the learned counsel for Trichy Distillerics із 
that the levy under rule 42 of Madras Distil- 
lery Rules, 1960, is confiscatory іп nature 
and violative of Articles 19 (1) (f) and 19 (1) 


(g) of the Constitution of India. Article 
19 (1) (g) lays down that all. citizens 
shall have therightto acquire, hold' and 


dispose of property Article 19 (1) (g) lays 
down that all citizens shall have the right to 
practise any profession or to carry on any 
occupation, trade or business. The learned 
counsel for Trichy Distilleries submitted that 
the price of three bulk litres of rectified 
spirit exported by Trichy Distilleries to Sirsilk, 
inclusive of excise duty etc., comes to 
Rs. 5,57,490 and that the penalty levied in 
respect of the excess loss of 7590 77 bulk litres 
is Rs. 5,00,990.80, and Trichy Distilleries 
cannot pay this amount except by disposing 
of their property and therefore Article 19 (1) 
(f) of the Constitution of India is offended. 
It was also submitted for Trichy Distilleries 
that if the demand like the one made in the 
present cate is to be complied with, that 
concern cannot carry on its trade and there- 
fore Article 19 (1) (g) ef the Constitution of 
Indie is offended. Jn this connection reliance 


s 


Y 


a 


I] 


was placed by the learned counsel for Trichy 
Distilleries on the decision of a Division 
Bench of this Court in A.M. Sali Maricar v. 
Income-tax Officer, Nagapattinam: wherein at 
page 126, the learned Judges have observed 
that ‘tthe provision for confiscation of pro- 
perty for non-payment of tax arrears could 
not be sustained as a provision ancillary or 
incidental for enforcement of payment and 
therefore, a reasonable restriction under 
clause (5) of Article 19 of the Constitution 
and that even аз а punishment for failure to 
pay the tax within time, the legislation could 
not be sustained from the attack of Article 19 
(1) (f). The learned Judges have further 
observed : ` 


“The learned counsel for the revenue 
sought to sustain section 140-A (3) of the 
Act (Income-tax Act, 1961) onthe ground 
that is a provision enabling coercive process 
for enforcement or effectuating the recovery 
of the tax. We are unable to see how this 
provision could be considered to be a provi- 
sion for enforcement or recovery of the tax 
payable. 'The provision has no rational 
er intelligent connection with the recovery 
of the tax itself. Actually the tax itself does 
not provide for the issue of a demand 
notice under section 156 of the Act. [If it 
is intended to be a coercive process, it must 
be to recover the debt itself but not to 
enhance it, | he provision, far from enabling 
to recover the debt imposes an additional 
burden It would bea contradiction to 
say ‘you are trying to enforce and recover 
by imposing additional or new debt?. Far 
from effectuating recover, the levy of 
penalty may even frustrate the very object. 
How could an additional burden help a 
person who is not able to pay? ? 


In another part of that judgment, the learned 
Judges have observed that “evry citizen is 
entitled to retain his income ascertained 
after deduction of the taxes payable under 
the Income-tax Act “ ..... ? In Check Post 
Officer v. K.P. Abdulla and Brothers? the 
Suprme Court held that section 42 (3) of the 
Tamil Nadu General Sales Tax 47, 1959, 


which empowers the Check Post Officers to 
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confiscate goods and levy penalty in lien of 
confiscation without inspection of the goods 
found in a vehicle when the driver of the 
vehicle was not carrying with him the docu- 
ments specified in the section, is not a provi- 
sion which is ancillary or incidental to the 
power to tax sale of g^ods under Entry 54 of 
List I1 of the Seventh Schedule to the Consti- 
tution, approving the decision of this Court 
in K.P. Abdulla апа Brother v. Check Post 
Offices? ......... .. Though the Supreme 
Court was concerned with ths legislative 
competency of a State Legislature under 
Entry 54 of List II of the seventh Schedule 
to the Constitution the ratio of that judgment, 
in our opinion, is that a provision for confis- 
cation or levv of penalty is not a provision for 
enforcement of payment of tax. Thus the 
provision for confiscation of property for non- 
payment of tax arrears could not be sustained 
as a provision ancillary or incidental for 
enforcement of payment and, therefore, a rea- 
sonable restriction under clause (5) of Article 
19 of the Constitution. Even as a punishment 
for failure to pay the tax within time, the 
legislation could not be sustained from the 
attack of Article 19 (1) (f).” 


23. There is considerable weight in the argu- 
ment of the learned counsel for Trichy Dis- 
tilleries that the duty of Rs. 5 00,990.80 
levied on the excess loss in transit could not be 
paid by Trichy Distilleries except by disposing 
of their properties to the extent necessary 
for the complying with the demand and there 
fore Article 19 (1) (/) of the Constitution of 
India is offended, that if the demands, like 
the present one, are to be complied with, 


.persons like Trichy Distilleries cannot «carry 


on their business and that therefore the right 
guaranteed to a citizen under Article 19 (1) 
(g) of the Constitution of India is offended. 
I find accordingly. It may be stated bere 
that the learned Advocate-General did not 
advance argument on this ground. 


24 The fourth ground urged by the learned 
counsel for Trichv Distilleries is that rule 42 
of the Madras Distillery Rules, 1960, is ultra 
vires of the Madras Prohibition Act, 1937. 
The contention of respondents | and 2 in 
paragraph 5 of their common counter -affida- 
vit is, as already stated, that the penalty 
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imposed, isin accordance with the Rules in 
view o: the introduction of total prohibition 
in Tamil Nadu. Section 5 of the Madres 
Prohibition Act, 1937 provides for punishment 
to any person who renders or attempts to 
render fit for human consumption any spirit, 
whether manufactured in India ог not, which 
has been denatured cr any preparation con- 
taining such spirit, or has in his possession, 
any spirit or preparation containing spirit in 
respect of which he knows or has reason to 
believe that any attempt has been made. This 
section provides for minimum punishment to 
the extent of imprisonment for six months 
and a fine of seven hundred end fifty rupees 
for a first offence: imprisonment for nine 
months and a fine of one thousand rupees 
for a second offences, and imprisonment for 
one year anda fine of one thousand five 
hundred rupees for a third and subsequent 
offences. 


25. The learned counsel for Trichy Distil- 
leries submitted that even if the quantity of 
rectified spirit, found to have been lost in 
transit in excess of the permissible limit of 
05 per cent. had been converted into alcoho- 
lic liquor for human consumption, for which 
there is no proof, penalty cannot be levied at 
the abnormal rate as has been done in the 
present case by the subordinate legislation in 
the form of Rule 42 oí the Madras Distillery 
Rules, 1960. It was further submitted that 
the levy of such a high penalty is not autho- 
rised by the Madras Distillery Rules, 1960 and 
is ul/ra pires of the provisions of that Act. 
Reliance is placed, in this connection, on the 
decision of a Bench of this Court in M/s. Solar 
Works v. Employees? S.I. Corporation. In that 
сазе an application was filed under section 7 5 
(2) of the Employees State Insurance Act, 
1948, by the Employees? State Insurance Cor- 
poration to recover contribution due from 
the employer; namely, the Solar Works before 
the Employees’ Insurance Court for the 
period between March, 1957 to November, 
1958, on 21st June, 1959. The Act does not 
prescribe any period of limitation within 
which such an application could be filed. But 
Rule 17 of the rules framed by the Madras 
State Government prescribed a period of 12 
months from the date on which the cause of 
action arose or the claim became due. There 
is a proviso to the effect that the Court may 
entertain an application after the said period 
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of 12 months, if it is satisfied that the appli- 
cant had sufficient reason for not making the 
application within the said period. The 
Employees’ State Insurance Corporation 
invoked the benefit of that proviso in that 
application stating that the Corporation 
became aware of the liability of the employer 
only on 16th February, 1959, when the Insu- 
rance Inspector inspected the records of the 
employer. The employer opposed the claim 
as being barred by limitation and urged that 
no satisfactory reason had been adduced for 
excusing the delay. 


26. Dealing with the question whether rule 17 

is valid or ultra vires the learned Judges have ~ 
observed in their judgment that “where an 
Act itself does not provide for limitation with 
reference to a particular matter and the delega- 
tion of power to make rules is conferred by a 
section of the Act which does not, expressly . 
or impliedly, relate to the power to prescribe 
time, the authority to which the power is 
delegated, namely the State in this case, 
cannot make a rule prescribing limitation. This 

is because, even under the Constitution ~ 
Article 145 (1) (c), where the Supreme Court 
is authorised to make rules for the practice 
and procedure of the Court, there is specific 
reference to a power to prescribe limitation 
for applications to Court. As the learned 
Advocate General rightly stresses, in the 
Government of India Act, 1935, List 3, Entry 
4, the power to prescribe limitation was 
included.as part of the Civil Procedure, but a 
significant departure appears in List 3, Entry 
13 of the 7th Schedule to the Constitution 
where the power to prescribe limitation has 
been segregated”. The learned Advocate 
General was also at pains to furnish us with a 
table of Central and State Acts, ali the 
particulars of which need not be reproduced 
here, which definitely proves that, where the 
rule making power is conferred by a section 
of the Act, and it is contemplated that the 
rule-making authority might also prescribe 
limitation, there is a specific reference to the 
power to prescribe time, in some form or 
another, in the section concerned. It is sufficient . 
for us to point out that there is an impressive 
list of the Central Acts exhibiting this uniform 
feature, as well as atleast ten or more Madras? 
Acts, also having the same characteristic. 


Yi 


“When we turn to the matter actually in 
issue before us, we, find further difficulties 
in adepting the view that the rule-making 
power generally conferred in the present 
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case under section 96 (b) namely, the ромег 
to make rules with regard to “the procedure 
to be followed in proceedings before such 
Courts and the execution of orders made by 
such Gonrta” will, by necessary implication, 
include the power to prescribe limitation 
„....Непсе we agree with Venkataraman, J., 
that Rule 17, as it ‘stands, is ulfra vites of 
the rule-making power of the State, and that, 
in the present case, the application by the 
Employees of the State Insurance Corpora- 
tion is not time-barred in any sense, and 
needs по condonation". Rule 42 of the 
Madras Distillery Rules provides for the levy 


of duty onthe excess loss in transit and is 
not in consonance with section 5 of the 
Madras Prohibition Act, 1937. Tue 


learned Advocate-General invited my аќќеп-. 


tion to the preamble to the “Madras 
Prohibition Act which reads thus": Whereas 
it is expedient as early as possible. 


to bring about the prohibition except for 
medicinal, scientific, industrial or such like 
purposes, of the production, manufacture, 
possession, export, import, transport, purchase, 
, sale, and consumption of intoxicating liquors 
and drugs inthe Province of Madras; 


And- whereas itis desirable to give effect to 
the above-mentioned policy by introducing it 
in certain selected areas in the said 
Province and utilizing the experience gained 
therein for extending it to the other areas 
thereof; ‘ : 


It is hereby enacted as follows:— 


The learned Advocate-General submitted that 
section 54 of the Madras  Prohibition Aet 
empowers the State Government to make rules 
for the purpose of carrying into effect the 
provisions of the Act and tbat section 54 (2) 
(55) empowers the State Government to 
prescribe the ways in which the duty under 
section 18-A may be levied. While conceding 
that rectified spirit as such, is not fit for human 
consumption, the learned Advocate-General 
submitted that it can be converted into liquor 
fit for human consumption and that the excess 
wastage could have gone into the market in 
bottles, and the proviso to rule 42 enables 
the dis iller to satisfy the department that the 
excess loss was caused by some reason for which 
he was not responsible and the distiller could 
have taken advantage of the proviso and could 
have explained and avoided the writ petition. 
‘Though the argument of the learned Advocate- 
General proceeds on the basis that rectified 
spirit could be converted into liquor fit for 
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- human consumption, it has been found abov © 


that rectified spirit, as such, is not liquor 
fit for human consumption, Аз rightly 
submitted by the learned counsel for Trichy 
Distilleries, there is по proof that the rectified 
spirit lost in transit in excess of the permissible 
limit, has been converted into liquor fit for 
human consumption, and even if there is any 
such proof, levy of dnty or penalty under 
rule 42 of the Madras Distillery Rules, 1960 
which provides for the levy of duty at an 
abnormal rate in ultra vires of the Madras 
Prohibition Act. I find accordingly. 


27. As stated earlier in paragraph 5 of the 
common counter affidavit, respondents 1 and 
2 have contended that penalty has been levied 
in accordance with therules The fifth ground 
urged by the learned counsel for Trichy 
Distilleries is that even if the duty is construed 
as a penalty, rule 42 is illégal in. so far as it 
does not require the department while levying 
the penalty to prove апу constumacious 
conduct of the distiller but throws the burden 
on the distiller to prove his innocence. It 
was submitted that before  levying penalty, 
respondents 1 and 2 should prove that the 
rectified spiritlost in transit in excess of the 
permissible limit has illegally gone into human 
consumption. : It was argued that the levy 
-has been made on mere surmise and is illegal, 


28. The contention of Sirsilk in the affidavi 
filed in support of their Writ Petition No. 3377 
of 1975 is that the excess loss in transit bad 
occurred in respect of three consignments in 
which though the tanker wagons arrived at the 
Station of destination with the seels intact, 
the contents were found leaking through the 
bottom valves. Even in the counter-affidavit 
of the second respondent, it is stated that it 
was reported that three wagona carrying 
25.000 litres each were found to be leaking on 
arrival, that in respect о} the remaining nine 
wagons no loss in excess transit loss was 
worked out as 7590.77 bulk litres out of the 
total wastage ot 10,082.27 bulk litres, and the 
tariff rate was applied only on the excess 
wastage of 7590.77 bulk litres. Thus, it is 
common ground’ that the excess loss has 
occurred as a resultof three tanker wagons 
leaking through the bottom volves, though 
those three wagons carrying 25,000, bulk litres 
each of rectified spirit arrived at the station of 
destination with the seals intact. The Trichy 
Distilleries had no control over the. consign- 
ment after it was put in the tanker wagonsat 
the station of origin. Therefore they cannot 
be held responsible for the excess loss in 
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transit which has occurred by the three wagon? 
leaking through the bottom valves. They had 
not been called upon to offer their ez planation 
for the excess loss in transit, and even if they 
had denied their liability for the same, the 
Department should have established that the 
_ excess loss in transit had occurred due to some 
act of omission ог commission on the part of 
Trichy Distilleries and that the quantity of 
rectified spirit found to be missing in excess of 
the permissible limit of 05 per cent has gone 
into the open marketin the form of liquor 
fit for human consumption. 


29 In Commissioner of Income-tax v. Anwor Alit 
The Supreme Court has observed:— 


“The first point which falls for determina- 
tion is whether the imposition of penalty is in 
the nature of a penal provision. The determi- 
nation of question of burden of procí will de- 
pend largely on the penalty proceeding being 
penal in nature or being merely meant for 
imposition of an additional tax, the liability 
to pay Such tax having been designated as 
penalty urder section 28 of the Income-tax 
Act, 1922. One line of argument which has 
prevailed particularly with the Allahabad High 
Court in La] Сапа Gopal Das v. Commissioner 
of Income-tax Uttar Pradesh? is that there was 
no essential difference between tax and penalty 
because the liability for payment of both was 
imposed as a part of the machinery of assess- 
ment and the penalty was merely an addi- 
tional tax imposed in certain circumstances 
on account of the assess¢e’s conduct The justi- 
fication of this view was founded on certain 
observations in С А. Abraham v. Income-lax 
‘Officer, Kottayam’. It is true that penalty pro- 
ceedings under section 28 are included in the 
expression **assessment"' and the true nature of 
penalty has been held to be additional tax. 
But one of the principal objects in enacting 
section 28 is to provide a deterrent against 
recurrénce of default on the part of the 
assessec. The section is penal in the sense 
that its consequences are intended to be an 
effective deterrent which will put a stop to 
practices which tbe legislature considers to 
be against the public interest. It is significant 
that in C A. Abraham's case? this Court was 
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not called upon to determine whether 
penalty proceedings were penal or of quasi- 
penal nature and the observations made 
with regard to penalty being an additional 
tax were made in a different context and 
fora different purpose. 


It appears to have been taken as settled by 
now in the sales tax law that an order 
imposing penalty is the result of quasi- 


criminal proceedings.......... 
“The next question is that when proceed» 


ings under section 28 are penal in character 
what would be thenature of the burden 
upon the department for establishing that 
the assessee is liable.to payment of penalty 
ees. As has been rightly observed by 
Chagala G.J., in Commissioner of Jncome-tax 
v. Gokuldas Haripallabhadas! the gist of the 
offence under section 28 (1) (с) is that the 
assessee bas concealed the particulars of his 
income or deliberately furnished inaccurate 
particulars of such income ‘and, therefore, 
the department must establish that the 
receipt of the amount in dispute, constitutes 
income of the assessee. lf there is no 
evidence, on the record except the explana- 
tion given by the assessce, which explanation 
has been found to be false, it does not follow 
that the receipt constitutes his taxable 
income". 


30. In the present case, no explanation has 
been called for regarding the loss in transit 
and therefore no inference that the quantity 
lost in excess of the permissible limit of 0.5 
per cent has gone into open market, can be 
drawn in *he absence of any evidence in that 
regard. The learned Advocate-General merely 
contended that no burden isthrown on the 
Trichy Distilleries, the licensees and that if there 
is any excess wastage in transit, a duty is cast 
on the licensee to explain the same, It is not 
possible to agree with this submission. I agres] 
with the learned counsel for Trichy Distilleries 
that in so far as rule 42 does not require the 
department to prove that the quantity which 
had not been received at the station of 
destination in excess of the permissible limit 
of 0:5 per cent, has gone into the open market 
by any act or omission on the part of Trichy 
Distilleries, the consignors, is illegal to the 
extent it authorises the levy cf duty without 
proving any contumacious conduct of the dis- 
tiller, exporter. I find accordingly. 
mM 
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31. The sixth ground urged by -the learned 
counsel for Trichy Distilleries is that by adopt- 
ing the tariff rate as the rate of duty to be 
levied on the exces: loss in transit, the State 
Legislature had abdicated its legislative power. 
The Indian Tariff Act, 1934 has been passed 
to consolidate the law relating to customs 
duties оп goods imported or exported by land. 


Import duty is levied so asto prevent import `` 


of goods into the Indian Union. The learned 
counsel forthe Trichy Distilleries submitted 
that to adopt such a table for imposing duty 
On rectified spirit is wholly unrelated to the 
object of the Distillery Rules, 1960. Item 22 
(4) ofthe first schedule to the indian Tariff 
Act, 1934 provides for the levy of excise duty 
in the nature ofrevenue at Rs. 80.00: per litre 
or 270 per cent. ad valorem whichever is higher 
on spirits (other than denatured spirit), namely 
Brandy, gin, whisky and other sorts of spirits 
not otherwise specified including wines con: 
taining more than 42 per cent. of proof spirit 
Rule 2 (4) of the Madras Distillery Rules, 
1960 says that “tariff rate" means the rate ‘of 
import. duty prescribed under the Indian 
Tariff Act, 1934 or any other law for the 
time being in force relating to the duties of 
customs on goods imported into the Indian 
Union -The learned counsel for Trichy Distil- 
leries submitted that the ‘Tariff Act, 1954 
remains constant, but the table of rates in 
the first schedule is changed from time to 
time and that the State Legislature by 
subordinate legislation ‘has adopted that 
table of rates without’ applying its mind to the 
rate of duty and has thereby abdicated its 
legislative. power. The learned counsel for 
Trichy Distilleries relied on the decisions of 
the -Supreme Courtin Shama Rao v. Union 
Territory of Pondicherry: and Delhi Municipality v. 
B.C.S. & W. Mills. The first of these two 
decisions relates to Pondicherry General Sales 
Tax Act X of 1965. The administration of 
Pondicherry became vested in the Govern- 
ment of India on 16th August, 1962 by virtue 


“of de jure transfer. The Pondicherry Adminis- 


tration Act XLII of 1962 constituted that 

territory as a separate centrally acministered 

unit, and under the Union ‘Territories Act 

legislative assembly was set 

cp for that area. The Assembly under that 
' . 
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1.' (1967) 2 LT.J. 684: (1967) 2 An.W.R. (S C.) 98: 
(1°67) 2 M.L J. (S €.) 98: (1967) 25.C J. 749: ALR. 
1967 S.C. 1480. 
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act acquired the power of enacting laws in 
respect of items in Lists II anc III of the 
Seventh Schedule to the Constitution. The 
Assembly thereafter passed the Pondicherry 


.General Sales Tax Act X of 1965. Section 1 


(2) of that Act provided that -the Act would 
come into force on such date as the Govern- 
ment by notification appoint. Secüon 2 (1) 
provided that:— . 


“The Madras General Sales Tax Act, 1959 
as in force in the State of Madras, immedi- 
ately before the commencement of this Act 
shall extend to and come into force in the 
Union Territory of Pondicherry subject to 
the following modifications and  adapta- 
tions..,......” ; 


The assessee in that case was a merchant 
carrying on business jn liquor and a dealer 
within the meaning of the Madras Act. Upto 
March, 1966, he was liable and was paying 
certain taxes similar to the sales tax under 
the French regulations till then in force in 
Pondicherry. With the coming into force of 
the Pondicherry General Sales Tax Act, 
1965, he was served with a notice to register 
himself as а dealer. Thereupon he filed a ' 
writ petition challenging the validity of the 
principal Act, namely Pondicherry General 
Sales Tax Act, 1965. The question for con- 
sideration in that case was whether in exten- 
ding the Madras Act. in the manner and to 
the extent it did undersection 2 (1) of the 
Pondicherry Geueral Sales Tax Act, 1965, 
the Pondicherry legislature abdicated its 
legislative power in favour of the. Madras 
legislature. The Supreme Court has observed: 


“Tt is manifest that the Assembly refused to 
perform its legislative function entrusted 
under the Act constituting it, 1t may be 
thata mere refusal may not amount to 
abdication if the legislature instead of 
going through the full formality of the legis- 
lation applies its mind to an existing statute 
enacted by another legislature for another 
jurisdiction, adopts such an Act and enacts 
to extend it to the territery under its juris- 
diction. In doing so, it may perhaps be 
said that it has laid down a policy to 
extend such an Act and directs the executive 
to apply and implement such an Act. But 
when it not only adopts such an Act but 
also provides that the Act applicable to its 
territory shall Бе the Act -amended in 
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future by the other legislature, there is 
nothing for it to predicate what the amend- 
ed Act would be. Such a case would be 
clearly one of noneapplication of mind and 
one of refusal to discharge the function 
entrusted to it by the Instrument constitut- 
ing it. It is difficult to see how such a case is 
notone of .abdication or effacement in 
favour of another legislature at least in 
regard Чо that particular matter...... 


“Та the present case, it is clear that the 
_ Pondicherry legislature not only adopted the 
Madras Act as itstood at the date when it 
passed the principal Act (Pondicherry 
` General Sales Tax Act, 1965) but also enacts 
ed that if the Madras Legislature were to 
amend its act prior to the date when the 
Pondicherry Government would issue its 
notification, it would be the amended act 
which would apply. The legislature at that 
` stage could not anticipate that the Madras 
act would not be amended nor could it pre- 
dicate ' what amendment or amendments 
would be carriéd out or whether they would 
be of a sweeping character or whether they 
would be suitable in Pondicherry. In point 
of fact the Madras act was amended and 
by reason of section 2 (1) read with 
section 1 (2) of the Principal Act it was 


the amended Act which was brought 
into operation in Pondicherry. The 
.result was that the Pondicherry legisla- 


ture accepted the amended Act though it 
was not and could not be aware what the 
provisions of the amended Act would be. 
There: was in these circumstances a total sur- 
render in the matter of sales tax legislation 
‘by the Pondicherry Assembly in fevour of 
the Madras legislature and for that reason 
we must agree with Mr. Desai that the Act 
was void or as is Often said ‘still-born’.”” 


32. Inthe Delhi Municipal Corporation case, 
it is observed by the Supreme Court that ‘‘the 
question as to the limits of permissible delega- 
tion of legislative power bya legislature to a sub- 
Ordinate authority has come before this Court 
in a number. of cases and the law as laid down 
‘by this Court is not in doubt now. Consider- 
ing the complexity of modern life it is recog. 
nised on all hands that the legislature’ cannot 
possibly have time to legislate in every minute 
detail. That is why it has been recognived 
that it is open to the legislature to delegate 
to ‘subordinate authorities the power to make 
ancillary rules for the purpose.of carrying out 
the intention of the legislature indicated in 
the law which gives power to frame such ancile 
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‘loss іп transit at the tariff rate. 
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lary rules. The matter. came before this 
Court for the first time Јл re, the Delhi Laws 
Act,! and it was held in that case that it could 
not be said that an unlimited right of delega- 
tion was inherent in the legislative power itself, 
This was not warranted by the provisions of 
the Constitiution, which vested the power of 
legislation either in Parliament or State Legis- 
latures and the legitimacy of delegation 
depended upon its being usedas an ancillary 
measure which the legislature considered to 
be necessary for the purpose of exercising its 
legi lative powers effectively and completely. 
The legislature must retain in its own hands 
the essential legislative function. Exactly what 
constituted ‘‘essential legislative function”, it 
was held further, was difficult to define in 
general terms, but this much was clear that 
the essential legislative function must at least 
consist of the determination of the legislative 
policy and its formulation as a binding rule 
of conduct.” s 


33. The learned Advocate-General contended 
that there is no abdication of legislative 
power and the the case is опе: of legislation by 
reference to another legislation. Rule 42 
which is inthe nature of subordinate legisla- 
tion provides for levy of duty on the excess 
It was not 
disputed by the learned A:lvocate General 
that the Tariff Act, 1934 remains cons- 
tant and that the table of rates of duty is 
varied from time to time. In so far as rule 42 
adopts the tariff rate without applying its 
mind to the rate though the tariff rate is vary- 
ing from time to time under the provisions ОЁ 
the Tariff Act, 1934, there isa clear case of 
abdication of the legislative power by the Stat 

Legislature. Therefore I agree with the learned 
counsel for 1 richy Distilleries and hold that b 

adopting the tariff rate as the rate of duty to 
be levied, the State Legislature has abdicated 
its legislative power and that it is not a case of 
legislation by reference to another legislation. 


34. The seventh ground urged by the learned 
counsel for the Trichy Distilleries isthat rule 42 
of the Madras Distillerv Rules, 1960 is. unrea- 
sonable in so far as it allows wastage only 0.5 
per cent whatever the distance to which the 
rectified spirit is transported from the- Distil-. 
lery. It was submited by the learned 
counsel for Trichy’ Distilleries that in the 
rules framed in 1932 under the provisions 
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1. 1951 S.C.R. 747: 195] S.C.J. 527:A.L.R. 1951 
S.G. 332. 


ж) 
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ii) 


of the Madras.Abkari Act (I of 1886) dif- 
ferent rates of allowance-were given for was- 
tage in transit depending upon the time taken 
and the distance over which rectified spirit was 
transported. Rule 54 of those rules. had allow- 
ed two to seven and half per cent for duration 
of journey not exceeding 2 days and to journey 

. not exceeding 15 days. But under the Мгагаѕ 

* Distillery Rules, 1960, the percentage allowed 
isonly 0.5 per cent. In the present case the 
actual wastage in transit works out to 3 per cent 
in respect of the three lakhs bulk litres. There- 
fore it was submitted that providing only 0.5 
percent for the loss in transit irrespective of 
the distance and the time taken, is unreasona- 
ble. The Supreme Court has observed in 

* Abdul Quader and Со. v. Sales Tax Officer that 
even tax statutes have to satisfy the test of 
reasonableness prescribed by clause of 
Article 19 of the Constitution, In M/s. K. Babulal 
and Bros. v. H.C. Patel? section 12 A (4) of the 
Bombay Sales Tax Act, 1946, was extracted 
and it reads as follows:— 


“(4) If any person collects any amount by 
way of tax in contravention of the provi- 
sions of sub-section (1) or (2) or if any 
registered dealer collects any amounts by 
way of tax in excess of the amount payable 
by him under this Act, the amounts so colle- 
cted shall, without prejudice to any рго‹е- 
cution that may be irstituted against such 
person Or dealer for an offence under this Act, 
be forfeited to the State Government and 
such person or dealer, as the case may be, 
shall within the prescribed period. pay such 
amount into a Government treasury, and in 
default of such payment, the amount shall 
be recovered а$ ап arrear of land revenue". 


at 
The Supreme Court held that section 12-A 
(4) is unreasonable. In that case the appel- 
lants before the Supreme Court were dealers 
registered under the Bombay Sales Tax Act 
carrying On business in art silk etc, During 
the period 26th January, 1950 to 81st. March, 
1950, they effected various sales, outside the 
State of Bombay. Those sales being protected 
by Article 286 (1) (a) of the Constitution of 
India, were outside the reach of the Act. 
However, the Sales Tax Officer assessed the 
turnover relatingto those sales and levied tax 

ж 





1. (1964) 2 MLJ. (8.0,) 54: (1964) 2An WR. 
(S.C.) 54: (1964) 2 S.C. J. 229: (1964) M.L.]. (Crl.) 469: 
A.LR 1964 S.C. 922. 


2. (1968 1 5,С.7. 768: (1968) 1 S.G.R. 735: ALR. 
1968 S.C, 445. 
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of Rs. 4.494-3.9. In appeal, the order of the 
Sales Tax Officer was affirme by the Assistant 
Collector of Sales Tax. But the Additional 


. Collector of Sales Tax, in revison, revised the 


levy to some extent and ordered a refund 
of Rs. 2,238-0-6 which was paid to the assescee. 
Not being satisfied with the order of the Addi. 
tional Collector of S^les Tax, the арр‹ Папіѕ 
took up the matter in revision to the Sales Tax’ 
Appellate Tribunal. But even before they 
moved the Tribunal in revision, the Additioral 
Collector of Sales Tax, by his letter dated 
17th May, 1958. informed the appellants that 
unless they furnished to the Sales Tax Officer, 
proofof their having refunded the amount, 
paid to them in pursuance of his order to the 
purchasers within a: period of three months 
from the date of that notice. the same would 
be liable to be forfeited under section 12-A 
(4) of the Act The Tribunal by its order 
dated 26th November, 1958, allowed the claim 
of the appellants in full and directed the refund 
of an additional sum of Rs. 2,256-2-6. The 
Supreme Court held that “the forfeiture 
provided for in section 12-A (4) prima facie 
infringes Article 19 (1) (f). Therefore it is for 
the department to satisfy the Court that the 
impugned provision is a restriction imposed in 
the interest of the general public. The learn- 
ed Judges held further that “the power con- 
ferred under section 12-A (4) is unguided, 
uncanalised and uncontrolled and therefore 
arbitrary.” In the present case, the allowance 
made for wastage imtransit is 0.5 per cent 
irrespective of the time taken and the distance 
over which the rectified spirit was taken from 
the place of despatch whereas urder the cor- 
responding rule 54 of the rules framed under 
the Madras Abkari Act, 1886 different rates 
varying from 2 to 73 per cent had been ?llow- 
ed having regard to the time taken for the 
rectified spirit to reach the station of desti- 
nation from the station of origin. 


35. Rectified spirit is a commodity which is 
liable to waste if :t is exposed to weather and 
put in transit. It : needless to say that pro- 
viding only 0. 5 per cent. for wastage irrespec- 
tive of the distance over which the rectified 
spirit is taken or the time during which it is 
taken from the place of despatch to the place 
of destination is unreasonable. The learned 
Advocate-General submitted that in the old 
Rules, rule 54 (1) and (2) applied only to 
transport on wooden receptacles, but the 
present rule 42 does not contemplate transport 
in wooden receptacles. This does not in any 
way meet the argument of the learned counsel 
for the Trichy Distilleries. I therefore agree 


59 


with the Jearned counsel for Trichy Distille- 
ries and hold that rule 42 of the Madras 
Distillery Rules, 1960, in so far as it allows 
only 0. 5 per cent. irrespective of the distance 
te which the rectified spirit is transported, is 
unreasonable. 


36. The eighth ground urged by the learned 
counse! for the Trichy Distilleries is that no 
notice has been given to the Trichy Distille- 
ries to show cause why penalty should not be 
levied, that rule 42, as it now stands, does 
not contemplate any such notice and that 
therefore there is violation of the principles 
of natural justice. The learned Advocate- 
General conceded thet notice should have 
been given to the Trichy Distilleries and stated 
that if such a notice had been given, the 
Trichy Distilleries might have taken advantage 
of the proviso to rule 42. He requested that 
the matter may be sent back to the Depart- 
ment for issuing such notice and taking further 
proceedings But the learned counsel for 
Trichy Distilleries is not agreeable to this 
course and she submitted that when Trichy 
Distilleries are attacking the very validity of 
rule 42, there is no question of the matter 
going back to the Department for further 
proceedings being taken after the issue of a 


show cause notice. 


. One of the pleas advanced before the 
dus Court in the Bengal Immuaity Company 
Lid. у. The State of Bihar and others? was.that the 
appellant-company in that case was not enti- 
tled to take proceedings praying for the issue 
of prerogative writs under Article 226 as it 
had adequate alternative remedy under the 
impugned Act by way of appeal or revision, 
The learned Judges have observed that. 


‘the answer to this plea is short and 
шеше. the remedy under the Act cannot be 
said to be adequate and is, indeed, nuga- 
tory or useless if the Act which provides for 
such remedy is itself ultra vires and void 
and the principle relied upon can, therefore, 
have no application where a party comes to 
Court with ап allegation that his right has 
been or is being threatened to be infringed 
by a law which із ultra vires the Legis- 
lature which enacted it and as such void an 
prays for appropriate relief under 


Article 226". 
ИШИНИ RR E t c ————Á 
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In that view, the Supreme Court has held 
that the High Court 
was not right in holding that the petition 
under Article. 226 was misconceived or was 
not maintainable. The Full Bench of the 


Gujarat High Court has observed in 
Ahmedabad Cotton Manufacturing Co., Ltd. v. 
Union of India. EE. 


“Therefore, the principle which emerges 
from these decisions is that when the pe'i- 
tioner is to be asked to exhaust his alterna- 
tive remedies provided under the Act before 
entertaining the writ petition, this distinc- 


tion in Akmedabad Cotton Manufacturing Go., Ltd. - 


v. Union of India! would always be material 


where the order is a nullity as being ex facie + 


without jurisdiction or in non-compliance 
with the provisions of the act or the essen« 
tial principles of justice or on any other 
ground as explained in Union of India v. 


(1979 


n 


Tarachand Gupta & Bros.,2 or Bhopal Sugar. 


Industries v; Sales Tax Officer? or State of Uttar 
Pradesh v. Mohd. Nooh* and is, therefore, a 
purported order оғ a nullity. In such a 


context the alternative remedy’ would be a , 


futile remedy because it did not affect the . 


inherent nullity in the challenged decision. 
which would result in material distinction 
that the party may appeal against such 
decision but he was not bound to do so. 


As pointed out in Dana Nathu v. Sub-Divi- 
sional Magistrate, Rajkot, it the order of the 
executive authority is an ultra vires order, 
it would be a nullity and even if an’ appeal 
is filed, the order confirmed in appeal 
would also be a nullity, Therefore, in such 
cases where the challege is on the ground 
that the order is an ultra vires order, tha 
question of exhausting alternative remedy 
could hardly arise as the petitioner could 
straightaway seek remedy of judicial 
review.” 


The Supreme Court has held in M/s. Baburam 
Prakash Chandra Maheswari у. Ататіт Zila 
Parishad,* that: 


1, (1977) 18 Guj. L.R. 714: А.Т.К. 1977 Ghj, 118 





2. (1971) Tax. L.R. 706: (1971) 3 S.C.R. 557: ALR, 


1971 S.C. 1558. 

3. (1964) 1 S.C.R. 488: A.T.R. 1967 S.C, 549. 

4. 1958 SCJ. 242: 1958 S.C.R. 595: (1958) M LJ, 
(Crl.). 197: А.І R. 1958 S С 86. 

5, (1973: 14 Guj. L R. 219, 213, 

6. (1969) 1 S.C J. 878: (1969) 1 S.C;R. 518; ALR. 
1969 S.C. 556 


к, 


a 


me 


^ 


* Where the petitioner invoking the jurisdic- 
tion uader Article 226 of the Constitution 
alleged in his application that the, taxing 
provisions are utra yires and. Шеге ‘was 
violation of the principles of natural justice, 
the High Court would not be justified in 
summarily dismissing .the writ petition on 
the ground that the petitioner had an 
alternative remedy of a statutory’ appeal." 


Tn these circumstances, I agree with the learned 


counsel for the Trichy Distilleries and find 


that the duty or penalty has been levied in 
this case without issuing any notice to show 
cause against such action being taken and it 
is in violation’ of the principles of natural 
justice and that since the writ petitioners in 
these writ petitions are attacking the validity. 
of rule 42 of the Madras Distillery Rules 
under which levy bas been made, it is open to 
them to file these writ petitions without taking 


recourse to the proviso to rule 42 (а) of those 
Rules, 


38. The last ground urged by the learned 
counsel for the Trichy Distilleries is that it is 
reasonable to assume that rule 42 has been 
framed by inadvertence. This is really not a 
ground of attack. The levy cannot bé attacked 
if otherwise valid merely on the, ground that 
rule 42 has been framed by inadvertence even 
if that was the case; 


g9. The learned Advocate General submitted 


that Sitsilk are the purchasers of the rectified | 


spirit from Trichy Distilleries and that they 
are strangers to the department aud therefore 
eannot question the validity of rule 42 of the 
Madras Distillery Rules, 1960. But Mr. Lukose, 
the learned counsel for: Trichy Distilleries in 
other respects submitted that having regard to 
the fact that the Trichy Distilleries has executed 
a bond in favour of the first respondent as 
required by rule 35 or rule 38 of the’ Madras 
Distillery Rules, 1960 and Trichy Distilleries 
have in turn obtained an indemnity bond from 
Sirsilk and declined to make further supply 
notwithstanding the fact that Sirsilk had pre- 
paid a sum of Rs. 2,82,383 to Trichy Distilleries 
so long as the demand made on. the Trichy 
Distilleries by the first respondent is not com- 
plied with by Sirsilk in pursuance of the 
indemnity bond executed by them in favour of 
Trichy Distilleries, Sirsilk, are aggrieved persons 
entitled to file the writ petition under Article 
226 of the Constitution of India questioning 
the validity of the levy of duty under rule 42 
of the Madras Distillery Rules, 1960. In this 


‘connection, the learned counsel for Sirsilk 


~ 


ML J—90 i 


-Kadarbhai on 8th June, 


D 
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relied upon the decision of the: Saurashtra 
High Court in Chhaganlal у. Asst. Custodia" 
Eyacuee Property’, 1n that case Chhaganlal Nanji 
Premji and others, appellanis before the 
Saurashtra High Court; had obtained a money 
decree for Rs. 40,000 odd inclusive of costs 
against Kadarbhai, an evacuee, from the Court 
of the Civil Judge, Senior Division, Jamnagar 
on 30th April, 1951. The Assistant Custodian, 
Evacuee Property, Jamnagar, was impleaded 
as a party t^ the suit on the ground .that the 
property of Kadarbhai was taken possession of 
as evacuee property and the sale proceeds 
thereof were held by the Collector of Jamnagar. 
The Assistant Custodian pleaded ‘that 
Kadarbhai had not then been declared an 
evacuec. Thereupon the Assistant Custodian’s 
name was struck off from the suit, The order 
of the Assistant Custodian, which was impugned 
mentions that a notice was issued against 
1951. But it was 
admitted before the High Court that the 
notice had not been served on Kadarbhai and 
that it was merely affixed on the notice board 
of the Office of the Assistant Custodian. One 
of the objections taken before the High Court 
was that a petition for a writ under Article 226 
of the Constitution can lie only at the instance 
of a person whose right has beea infringed and 
that in that case the appellants being merely 
money decree-holders, they have no right to 
Kadarbhai's property. 'The learned Judges 
have observed: Ys 


*Now here although the appellants may 
not have a direct right to the property in 
question they are nevertheless aggrieved 
parties inasmuch as they hold a decree 
against Kadarbhai to realise which they 
have a right to proceed against Kadarbhai’s 
property, that is to say, to attach the amount 
lying with the Collector, but this remedy is 
denied to them by the Assistant Custodian’s 
order and their interests are thus injuriously 
affected That order therefore does involve 
direct injury to the appellants’ interests and. 
asa party affected they are ‘entitled to 
apply for a writ.” 


40. In S.M. Transport v. Raman and Raman? 
inc learned Judges have extracted the following . 
observations of Earl of Reading, CJ. made in 
NE 


\ 
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1. A.LR, 1956 Sau. 47. 


2. (1961) 2M.L J. 127: 


LLR. (1961) Май, 110: 
ALR. 1961 Mad. 180. nde car CE 
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Rex м. Richmond Confirming Authority Ex parte» 
Howitt: 


“The applicant , does not in my opinion 
stand in the same category as a member of 
the public who may be said to have only 
a general interest in seeing that the law is 
properly carried out. He hada particular 
interest in this subject-matter, and nothing 
can better show this than the fact that he 
incurred the expenses of instructing counsel 
to secure, if he could, the refusal of the con- 
firmation and to contend that the confirming 
authority bad no jurisdiction. Bearing in 
mind that the applicant isa person who was 
entitled to appear and object as having this 
interest that be was carrying on business as 
the licensee of premises in Richmond, I 
think the case comes within the decision of 
Rex v. Groom Exeparte Cobbold.2 


The learned Chief Justice quoted the following 
from the judgment of Lord Alverstone, CJ., 
in that case:— 


“It is suTicient if they have a real interest 
in the decision of the Justices and they have 
in this case. They took the point now 
raised .before the Justices at the adjourned 
general annual licensing meeting and when 
the confirming order was made, and it 
would be too strong to say that they had 
not a sufficient interest іп the matter to 
enable them to. apply for the rule. ‘The 
true principle is to determine whether the 
. applicant has an interest distinct from 
the general inconvenience which may 
be suffered by the law being wrongly 
administered.” ` 


In the present case, Sirsilk have the general 
interest in the law being now wrongly admini- 
stered. They have a special interest in seeing 
that the duty levied by the first respondent 
on the excess loss iu transit 1s not recovered 
from the Trichy Distilleries in exercise of the 
power conferred by rule 42 of the Madras 
Distillery Rules, 1960, tor if the amount ія 
recovered from the Trichy Distilleries, they 
would have to make good: the same to the 
Trichy D'stilleries in whose favour they have 
executed an indemnity bond in respect of the 
very same transaction. Therefore Т agree with 
the learned couusel for Sirsilk and hold. that 
Sirsilk are aggrieved persons aud that they are 
entitled to file Writ Petition No. 3377 of 1975, 
———MÁÀ 
1.7 1921) 1 K.B 248at.53, 

$ (1905, 2KB 157. 
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41. For Һе reasons mentioned above, both: - 


the writ petitions are allowed with costs. 
Advocate’s fee Rs. 500in W.P. No. 5172 of 


‚1975 and Rs. 250 іп W.P. No. 3377 of 1975. 


R; S. Petitions allowed 


IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


Present:— V. Ratnam, J. 


D. Nataraja Achari Appellant] \st 
Defendant* 

y. 
Balambal Ammal Respondent] 
plaintif f, 


Civil Procedure Code (V ој 1908), Order 20, 
rules 12 and 18—Suit for partition Allotment 
of share income—Contention by defendant that share 
income should be restricted to a period of three years 
only not tenable—Order 20, rule 18 opplies. 


The plaintiff filed a suit for partition and 
separate possession of her share іп the suit 
property and also for an account of the income 
collected by the Ist defendant. The trial 
Court granted a preliminary decree for partition 
and also provided that the plaintiff could 
apply for ascertainment of the income from 
the property. The plaintiff filed an applica- 
tion for appointment of a Commissioner to 
divide the property by metes and bounds and 
for payment of her share-of the income from 
the property in question. The Commissioner 
made his report. The trial Court on a con- 
sideration of the report allotted the southern 
portion ofthe property to the plaintiff and 
also directed that a sum of Rs. 4,160 be paid 
to the plaintiff by the Ist defendant towards 
her share in the income. On appeal by the 
first defendant this was confirmed. The Ist 
defendant filed a second appeal and contended 
that the period for which the plaintiff could 
be awarded her share of income was three 
years from the date of the decree, 


Held: Order 20, rule 18, Civil Procedure Code, 
would govern the present case and not 


Order 20, rule 12 and therefore, the objection . 


of the appellant that the mesne profits ‘could 

not be given for more than three years from 

the date of the decree did not hold. good, 
[Para. 6.] 


The fixation of mesne profits at Rs. 4,160 for 
the period in question and the allotment ор 


ei 
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the property to the share of the first defendant 
as had been done in the final decree appealed 
against Were unassailable. [Para. 7.] 


Cases referred to:— 


by 

Basavayya v. Guravayya, (1951) 2 M.L.J 176: 
64 L.W. 669: 1L В. (952) Mad. 173: ATR. 
1951 Mad. 938; Chittoori Subbamma v. Kadappa 
Subban:a, (1966) 1 M.L J. (S.C.) 67:(1966) 1 
An W.R. (S.C) 67: (1966) 1 S.C.J. 269: 
(1965) 2 S.C.R. 661: А.Т.К. 1965 SC 1325; 
Subba Peddiar v. Hara Bibi, (1972) 85 L.W. 
699: A.I.R. 1973 Mad. 237. 


Appeal against the decree of the City Civil 
Court (IV Additional Judge), Madras in 
Appeal Suit No. 243 of 1974 preferred against 
the decree ofthe City Civil Court (V Asst. 
Jue et Madras in Original Suit No. 2423 
of 1961. , 


N. Sipamani and N. Krishna Mitra, for Appellant, 
A.S. U dhaya Shanker, for Respondent. 
The Court delivered the following. 


JopcwENT.— The Ist defendant inthe suit is 
the appellent in this second appeal which 
arises out of the final decree proceedings in a 
suit for partition instituted by the first respon- 
dent herein in.O S. No. 2423 of 1961, on the 
file of the learned 5th Assistant Judge, 
City Civil Court, Madras, 


2. The facts are not in dispute. The first 
respondent instituted the suit for partition and 
Separate possession of her 3/4 share in the 
property mentioned in the schedule to the 
plaint or in the alternative for a moiety 
thereof and also for an account of the income 
collected by the appellant and for the appoint- 
ment of Receiver and other incidental reliefs. 
By a preliminary decree dated 24th December, 
1963, the’ first respondent herein was granted 
a decree for partition in respect of a half 
share of the suit property and clause (2) of 
the preliminary decree provided that the first 
` respondent shall also be at liberty to app'y 
for the ascertainment of tlie income from the 
property and the allotment of her share therein. 
There was an appeal against this preliminary 
decree in AS. No. 201 of 1964 to this Court, 
which was disposed of on 9th September, 1970 
with certain modifications. Pursuant to the 
preliminary decree granted in favour of the 
first respondent as modified by this Court, she 
filed I. A. No. 1877 of 1971 for the appoint- 
ment ofa Commissioner to. divide the property 
by metes and bounds and also for ascertainment 
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and payment of her share of the income from 
the property in question. А Commissioner 
was appointed and he submitted a report with 
reference to the suggested mode of allotment 
of the property and also the quantum of income 
referable to the share of the Ist respondent. 
The trial Gourt,on а consideration of the 
report of the Commissioner, by its Judgment 
and decree dated 10:h January, 1973, allotted 
the southern pertion ofthe suit property to 
the Ist respondent and the northern portion 
tothe arpellant. It further directed that a 
sum of Rs. 4,160 be paid to the Ist respon- 
dent by the appellant towards her share of 
income. Agprieved by this, the appellant 
preferred an appeal in A S. No. 243 of 1974, 
before the learned 4th Additional Judge, Citv 
Civil Court, Madras. The appellate Court 
also confirmed not only the mode of allotment, 
but also felt that the assessment and ascertain- 
ment of the share of the income of the first 
respondent at Rs. 4,160 was not only reasona- 
ble, but unexceptionable. In the result, the 
appeal was dismissed. . It isagainst that the 
appellant has now come up before this Covrt 
in second appeal. 


3. The only contention that is urged by the 
learned counsel for the appellant in this 
second appeal is that the maximvm period for 
which the first respondent Could be awarded her 
share of income is three years from the date of 
the decree and in this case, the Courts below 
should not have, therefore, awarded mesne 
profits for a period in excess of that period and 
that the award of mesne profits thus given is 
not in corformity with the provisions of the 
Civil Procedure Code. viz., Order 20, rule 12, 
It may immediately be stated that thig conten- 
tion was not raised in the Courts below in the 
form in which it is now presented before this 
Court. However, since it isa point of law, 
which does not call for any further investiga- 
tion of facts, the learned counsel for the appel- 
lant was allowed to raise the same. 


4 Inordertoappreciate this contention, it 
becomes necessary to examine the terms of the, 
preliminary decree and ascertain whether’ 
Order 20. rule 12 of the Civil Procedure Code 
would apply to instant came at all. The 
relevant clauses of the decree in О.$. No. 2423 
of 1961 run' thus: 


` *], That the property mentioned in tbe 
schedule be divided into two equal shares 
and the plaintiffs be allotted one such share; 
2. that the plaintiff shall be at liberty to 
apply by way of а separate application for 
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ascertaining the income from the property 
and allotment of her share therein." 


On appeal in A.S No. 201 of 1964, this decree, 
In sp far as it is relevant for this second appeal, 

, was modified by this Court on 9th September, 
1970, thus 


“1, That the appellant (Ist defendant) do 
render accounts for the period commencing 
from 31st May, 1961 (viz, the date of 
plaint) in respect of the rental collections 
made by him and that the 18: appellant (lst 

defendant) shall get credit for Rs. 150 
(Rupees one hundred and fifty only) paid on 
the file of the High Court." 


At this stage, it is necessary to set out the pro- 


visions of Order 20, rules 12 and 18, Code of 
Civil Procedure. Order 20, rule 12 runs, thus: 


x 


** Decree for possession and mesne profits: — 


1. Where asuitis for the recovery of posses 
sion of immovable property and for rent or 

` mesne profits, the Court may pass a 
decree :— 


' (a) {ог Һе possession of the property; 


(4) for the rents which have accrued on the 
property during the period prior to the' 
institution of the suit or directing an inquiry 
as to such rent; 


(ba) for the mesne profits or directing on 
enquiry as to such mesne profits; 


(c) directing an inquiry as to rent or mesne 
profits from the institution of the suit until 


(i) the delivery of possession to the decree- 
bolder; or 


(ii) the relinquishment of possession by the 
judgment-debtor with notice to the decree- 
holder through the Court, or 


(iii) the expiration of three years from the 
date of the decree, whichever event first 
~ occurs. 


2. where an inquiry is directed under 
clause (5) or clause (c) a final decree in 
respect of therent or mesne profits shall 
be passed in accordance with the result of 
such inquiry.” | 


5. Order 20, rule 18, Civil Procedure’ Code 
which specifically deals with the case of a 
suit for partition and separate possession of 
а share in the property runs, thus: . 


“Decree in suit for partition of property от 
Separate possession of a share therein—Where 
the Court passes a decree for the partition 
- of property or for the separate possession 
of a share therein, then— 


(; If and in so far as the decree relates to 
an estate assessed to the payment of revenue 
to the Government, the decree shall declare 
the rights of the several parties interested in 
the propcrty, but shall direct such partition 
or separation to be made by the Collector, 
or any Gazetted Subordinate of the Collec 
tor deputed by him in his behalf in accord- 

, ance with such declaration and with the 
Provisions of section 54: 


2. If and in so far as such decree relates to 


any other immovable property ос to . mova- 
ble property, the Court may, if the parti- 
‘tion or separation cannot be conveniently 
made without further inquiry, passa preli- 
minary decree declaring the rights of the 
several parties interested in the property 
giving much further directions as may be 
required.” ' ` í ` 


The relative scope of Order 20, гше 12 and 
Order 20, rule 18, Civi! Procedure Code, has 
been the subject-matter of an illuminating and 
exhaustive discussion by а Full. Bench of 
this Court in the decision reported in 
BaSavayya v. Guruvayye?, At page 177, the Full 
Bench observed, thus: 07 d 


“It is necessary at the outset to distinguish 
between three types of cases in which a 
question of profits or mesne profits, might 
arise. (1) Suits for ejectment or recovery of 
possession of immovable property. from a 
person ir. possession without title, together 
with a claim for past Or past and future mesne 
profits. (2) Suits for partition by one or more 
tenants in-common against others witha 
claim for account of past or past and future 
profits. (3) Suits for partition by a member 
of a joint Hindu family with a claim for an 
account from the manager. In the first case, 


the possession of the defendants not being: 


lawful, the plaintiff is entitled to recover 
“mesne profits" as defined in section 2, 
clause (12) of the.Civil Procedure Code, 
such profits being réally in the nature of 
damages. In the second case, the possession 





1. (1951) 2 MLL 175 : 64 LW. €69: LLR, 
(1952) Mad. 173: A.L.R. 195] Mad. 938, 
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and receipt of profits by the defendant not 
being wrongful the -plaintiff’s remedy is to 
have an account of such profits making all 
just allowance in favour of the collecting 
tenant-in-common. In the third case, the 
plaintiff must take the joint family property 
as it exists at date of the demand for 
partition and is not entitled to open up 
past accounts or claim relief on the ground 
of past inequality of enjoyment of the profit, 
except where the manager has been guilty 
of fraudulent conduct or misappropriation”. 


6. The Full Bench also held that Order 20, 
rule 12, Civil Procedure Code, deals with 
the first class of suits above referred, while 
Order 20. rule 18 would take in suits in the 
second and third categories. It was also 
further beld that Order 20, rule 12 relates 
to “mesne profits? in the sense in which that 
expression is defined in section 2 (12) 0 
the Civil Procedure Code and that the 
claim of the plaintiff suing for partition and 
his share of profits accruing from the lands 
pending the suit is not, properly speaking, а 
claim for mesne profits and Order 20, rule 12 
Civil Procedure Code, has no application to 
such a case. The learned counsel for the 
appellant, however, would strongly rely upon 
a decision of the Supreme Court in Chittoor 
Subbamma v. Kadappa Subbanna and others’ and 
urge that the first respondent cannot be 
granted a decree in respect of mesne profits 
in excess of three years from the date of the 
decree. The question, therefore, is whether 
the first respondent decree-holder could be 
denied her share of the income for a period in 
excess of three years. The scope and appli- 
cability of the judgment of the Supreme Court 
relied upon by the learned counsel for tha 
appellant was the subject-matter ofthe tudg- 
ment of a Division Bench reported in Subba 
Reddiar v. Hara Bibi.2 In that case also, the 
same objection that is being raised in the 
present second appeal by the learned counsel 
for the appellant was raised, relying upon tha 
aforesaid judgment of the Supreme Court 
reported in Subbamma’s case). The Division 
Bench examined the provisions of Order 2С, 
rule 12 and Order 20, rule 18, Civil Procedure 
Code, and followed the ratio of ће Fuil Bench 
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1. (1°66) 1 М1, у (8.С.) 67: (1966) 1 An.W.R 
(5.0. 67: (1966) 1 8.0.7. 269: (1965) 2 5.0.8. 661, 
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2. (1972) 95.1,W. 699: А.І.В, 1973 Mad. 237. 
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of this Court reported in Basavayya v. Guruvayya’, 
and ultimately held that Order 20, rule 12 of 
the Code of Civil Procedure will not be appli- 
cable to a case like the present’ case, because 
when an account of the income from the pro- 
perty pertaining to the share of the plaintiff is 
ordered upto the date of the final ‘decree what 
actually happens is the division of an integral 
portion of the hotchpot comprising of not only 
the property but also the income and accretions 
thereto upto the date of the final decree and to 
such a case; Order 20, rule 12 will be inappli- 
cable. In addition, the Division Bench also 
examined in detail the judgment of the 
Supreme Court and held that a careful] peru- 
sal of the minority and the majority views 
shows that the entire discussion related only 
to the scope of Order 20, rule 12, Civil Proce- 
dure Code, and in particular whether the pre- 
liminary decree would be binding upon the 
defendant at the stage of the final decree pro- 
ceedings and whether the objection that the 
period for the award of mesne profits should not 
exceed three years could be allowed to be raised 
for the first time before the High Court. 
It was also pointed ont by the Division Bench 
that ia the judgment of the Supreme Court 
there is no reference whatever. to Order 20, 
rule 18, Civil Procedure Code, which deals with 
a case of suit for partition and mesne profits. 
It was also further pointed out that the 
Full Bench decision of this Court reported 
in Basapayya's caset was not even referred to 
and, therefore, it is rather difficult to coun- 
tenance an argument that the Supreme Court , 
by implication intended to over-rule the view 
taken by the Full Bench which has been 
followed in all other decisions of other High 
Courts. That being the position, the question 
of the applicability of the provisions of Order 
20, rule 12 to the instant case does not arise 
because in this case, though the application 
purports tobe one under Order 20, rule 12, 
Civil Procedure Code, it would fall. within the 
second and third categories enumerated by the 
Full Bench and to which the provisions of Order | 
20, rule 12, will not be applicable Order 20, 
rule 18, Civil Procedure Code, would govern 
the present case end. therefore, the objection 
ofthe learned counsel for the appellant that) - 
the mesne profits cannot be given for more 
than three years irom the date of the decree 
does not hold good. : 


7. The mode of allotment and the quantum 
of mesne profits were not in any manner 
ee PME EE LE 
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challenged by the learned counsel for the 
appellant. Therefore, I am of the view that 
the fixation of the mesne profits at Rs. 4,160 
for the period in question and the allotment 
of the property to the share of the first defen- 
dant as has been done in the final decree 
‘appealed against are unassailable and the 
second, appeal should, therefore, be dismissed 
with costs. 


SJ. ——— Appeal dismissed 
IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. f 
Present:—Vy. Sethuraman, F. : 
Kandaswamy Gounder Appellant* 
0. | 
Kandasamy Gounder S/o. Subbiah 
Gounder Respondent, 


(A) Tamil Nadu Cultivating Tenants’ Protection Act 
(XXV of 1955) — Definition of “cultivating tenant” 
—N’ owner of property executing will giving life 
estate in favour of ‘C’ and absolute remainder in 
favour оў *K’—Lease Бу С” and *K* jointly in favour 
of the "plaintiff! — K^ died in 1952— Sale of the 
lands by “О? to plaintiff —After С?з death claim by 
‘K's Ausband— Plaintiff^s suit for injunction claim- 
ing as cultivating tenant—Plaintiff whether entitled 
to the benefit. of the Act. 


(B) Civil Procedure Code (V of 1908), section 11— 
Res judicata—Applicability. 


One N hada daughter С and a grand“ 
daughter К. By his will in 1924 X gave a 
life-interest in the suit property to C and the 
absolute reminder to К. № died іп 1941. In 
1948 C and K granted a lease in favour of 
the plaintiff. A died in 1952. Thereafter C, 
in 1953 executed asale deed in favour of 
plaintiff. C died in 1969. К?з husband filed 
a suit for declaration of the sale to plaintiff 
as void and for possession. The suit was 
decreed and an appeal therefrom was dismissed. 
K s husband took out execution. Thereupon 
the plaintiff filed the present suit in 1973 for 
an injunction to restrain К?з husband from 
interfering with his possession. In his written 
statement in the suit by К?з husband, the 
present plaintiff had claimed to be a bona fide 
purchaser for value. He had not put forward 
апу case on tbe basis that in any event he was 
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a ‘cultivating tenant’ within the scope of the 
Tamil Nadu Act XXV of 1955. In the 
present suit he set up such a claim. The 
defendant К?з husband contended that the plea 
was not open to the plaintiff and was barred 
by res judicata, 


Held: The Act XXV of 1955 was enacted for 
the protection of cultivating tenants in certain 
areas in the State of Madras from unjust 
eviction. For this Act to apply, at the time 
when it came into foree, a person must have 
been a tenant, so that there was need for any 
protection to him from unjust eviction. If he 
was not a tenant at the time when the Act 


came into force, he could not claim protection * 


on the basis that he had continued in posses- 
sion of the land after the determination of the 
tenancy agreement. Only when at the com- 
mencement of the Act he was a tenant he 
would be a tenant who continued in possession 
of the land after the determination of the 
tenancy agreement іп consequence of the 
denial of the landlord's title by him. But that 
was not the position here, as the tenancy had _ 
merged with the ownership in the year 1953. " 
This is not one of those cases where his owner- 
ship is itself in dispute. During the period 
between 31st October, 1953 and 9th December, 
1969, there was no dispute about his being the 
owner of the property. The only question was 
whether he was entitled to claim ownership 
subsequent to that date. He could not 
maintain his ownership after the date, as the 
vendor had only a life interest in the property 
which determined on her death. The result 
wasthat he would not be entitled to the 
protection under the Act. [Para. 13.] 


Section 4 of the Act provides for restoration of 
Possession of any cultivating tenant, who was in 
possession of the land on 1st Deeember, 1953 
and who was not in possession thereof at the 
commencement of the Act. Such a person 
could apply under section 4 to the Revenue 
Divisional Officer for the restoration of his 
possession on the same terms as those appli- 
cable to the possession of the land on Ist 
December, 1953. This provision also shows that 
the Act contemplated cases of possession . 
by cultivating tenants only retrospectively upto ™ 
Ist December, 1953. In the present case, the 
sale deed in favour of the plaintiff was 
prior to Ist December, 1953. Therefore, . 
it would be unreasonable to give any further 
retrospective operation to the provision of the 
statute and grant him protection. [Parg. 14.] 


їй] 


Tn the earlier suit between the same parties for. 


declaration, possession and mesne profits, there 
was a decree in favour of К?з husband, that is 
thedefendant herein, and tbe decree had 
been affirmed on appeal. "There was no 
second appeal against that decision. At no 
stage in those proceedings, the plaintiff herein 
put forward any claim that he was a ‘cultivat- 
ing tenant’, though he could have put forward 
such a claim as an alternative defence to the 
prayer for possession, in the prior proceedings 
which he did not. A matter which might and 
ought to have been made a ground of defence 
or attack in a former suit shall be deemed to 
have been a matter directly and substantially 
in issue in such suit and the provisions of 
section 11 of the Code of Civil Procedure 
read with Explanation ІУ thereof, would, 
therefore, apply. (Para. 15.) 


It is true that section 3 (1) prohibits eviction 
at the instance of the landlord in execution of 
a decree ofa Court. However, the plea of his 
being a cultivating tenant should have been 
taken in the earler proceedings. There was 
already a decree in favour of the defendant- 
‚ respondent. That decree cannot be collaterally 
attacked in the present proceedings. The 
present suit has come to be filed only because 
that decree could not be challenged or other- 
wise resisted in the course of the execution 
proceedings. It was therefore, an attempt to set 
at. naught the decree by filing a separate suit. 
If this plea had been taken in the earlier suit, 
it would have been suitably adjudicated upon. 
As the plaintiff did not in those proceedings 
take up this plea, it is too latein the day for 
him to take up such a plea by filing this suit. 
The whole scheme behind - section 11, Code 
of Civil Procedure, is to avoid multiplicity of 
proceedings and the scheme will be set at 
naught if he is permitted to put forward such 
a plea at this stage. [Para. 15] 


Cases referred to:— 


D.V. Sanjeeyi Naidu v. M.N. Chiltibabu Mudajiar’ 
(1953) I M.L J. 260: AIR. 1953 Mad. 473; 
Veeraswamy Natcker у. Alamelu Ammal, (1965) 2 
"M.L.J. 188: I.L.R. (1966) 1 Mad. 177: 78 L.W. 
281: A.LR. 1965 Mad. 442; R. Govindaswamy 
v. Bhoopalan, (1977) 2 M.L.J. 206; Ратай Lal 
v. Parashrom, 1976 "CrlL.]. 1755: (1977) 3 
S.C.C. 346: АТК. 1976 5 C. 2299; Annamalai 
Goundar v. Venkatasami Naidu, (1959) 1 M.L.J. 
801: 72 1 .W. 265: LL.R. (1959) Mad. 796: 
ALR, 1959 Mad. 354. 


Appeal against the decree of the Court of the 
Subordinate Judge, Udumalpet in Appeal 
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Suit No. 61 of 1975, preferred against the 
decree of the Court of the District Munsif of 
Pollachi in Original Suit No. 841 of 1973. 


S. Ramalingam and №. T hyagarajan, for Appellant, 


V.C.  Palaniswamy and S.C. Palaniswamy, for 
Respondent. | 


The Court delivered the following 


Jupcment.—This appeal has been filed by 
the plaintiff in O.S. No. 841 of 1973 in the 
Court of the District Munsif of  Pollachi. 
The suit is for an injunction restraining the 
defendant from interfering with the possession 
of the suit property. The plaintiff claimed 
to be a cultivating tenant covered by the 
provisions of the Tamil Nadu Act XXV of 
1955. This suit came to be filed under the 
following circumstances, There was one 
Nanjappa Goundar, who had a daughter by 
name Chinnammal and a grand-daughter by 
name Kandammal. Nanjappa executed a 
will on 15th May, 1924, by which he gave a 
life-interest in the suit property in favour of 
his daughter Chinnammal and the absolute 
remainder in favour ot his grand-daughter. He 
died in the year’ 1941. On 27th October, 
1948, Chinnammal and Kandammal granted 
a lease in favour of the plaintiff, Kandammal 
died in the vear 1952, even before the absolute 
estate in her favour could take effect. After 
the death of Kandammal, Chinnammal, the 
life estate holder executed asale deed on 
31st October, 1953, conveying the suit pro- 
perty in favour o! tbe plaintiff claiming that' 
she was entitled to the entire property. Chin- 
nammal died on 9th December, 1969. After 
her death, tbe husband of Kandammal filed 
a suit O.S. No. 326 of 1970 in the Coyrt of 
District Munsif, Coimbatore, seeking a declara- 
tion that the sale deed executed by Chinnam- 
mal was void and could not take effect 
after her lifetime and also for possession. 
The suit ended in favour of the husband of 
Kandammal. There was an appeal, which 
was dismissed. The husband of Kandammal 
took out execution of this decree, and. then 
the present suit came to'be filed on 29th : 
September, 1973, alleging that the defendant- 
husband of Kandammal, was attempting to 
trespass into the suit property and for an 
injunction restraining him frem interfering 
with the possession of the plaintiff. In the 
written statement in O.S. No. 326 of 1970 
the plaintiff put forward the case that he had 
absolute title in his favour and that he was 
a bona fide purchaser without knowledge of 
any defect in title. He did not put forward 
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any case on the basis that, even assuming that 
. his title to the property was not accepted, the 
prayer for possession could not be granted, as 
he was a cultivating tenant within the scope of 
the Tamil Nadu Act XXV of 1955. However, 
in the present suit he put forward the claim 
that he was a cultivating tenant entitled to the 
protection of the Tamil Nadu Act XXV of 
1955 and thatthe husband of Kandammal 
could not disturb his possession. 


2. In the written statement filed by .the 
husband of Kandammal it was pointed out 
that this plea of the plaintiff being a culti- 
vating tenant entitled to the protection of the 
Tamil Nadu Act XXV of 1955 was not open 
to him and was barred by res judicata in view 
oithe fact that be did not put forward this 
plea in O.S. No. 326 of 1970. It was pointed 
out that the plainuff in the present case had 
even deposited the mesne proits into the 
Court as per the directions of the appellate 
Court in the other suit. Тае right as a lessee 
or cultivating tenant was, it was pleaded, 


ы merged -with the title that he claimed over the 


property, and that he did not have or continue 
to have any right as a cultivating tenant after 
this merger. It was pointed out that the 
present suit was only an attempt to hold on 
to possession of the property illegally and that 
it was only an attempt to resist the execution 
of the: decree, which was binding or him. 


3. The learned ' District Munsif held that 
there was no substance in the plea of res judicata 
and that the protection of the tenancy legis- 
lation could be claimed at this stage. Reliance 
was placed on section 3 of the Madras Culti- 
vating *T'enants Protection Act, which enjoined 
` that no cultivating tenant should be evicted 
from his holding, by or at the instance of the 
landlord, whether in execution of a decree or 
order of a Court or otherwise, except for the 
grounds mentioned in the said Act. As the 
plaintiff was held to be entitled to the protection 
as acultivating tenant, thesuit for injurction 
was decreed. On appeal, the learned Subor- 
dinate Judge of Udumalpet reversed this 
: judgment holding that the plaintiff had not 
proved his tenancy, and thatas there was a 
decree for declaration and possession in favour 
of the defendant, the plaintiff could not set up 
the plea of tenancy, as the said plea was barred 
by res judicata. The result was that the decree 
passed by the lower Court was set aside and 
the appeal was allowed. It is this judgment 
which is now contested by the unsuccessful 
plaintiff, 
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4. Two questions arise for consideration 
їп the present appeal. The first question is 
whether the plaintiff is a cultivating tenant, 
entitled to the protection of the Act. The.second 
question is whether even assuming that he is so 
entitled, the plea that he is a cultivating tenant, 
was barred by res judicata, ‘ 


5. Аз regards the first question, there is no 
, dispute that there was a lease jointly granted by. 


Chinnammal and Kandammal on 27th October, 
1948 in favour of the plaintiff. He continued to. 
be in possession of this property as a tenant till 
31st October, i953 when he purchased the suit 
property from Chinnamma). The sale deed itself: 
is not exhibited in this case. However, there can 
be no dispute about the fact that that ‘the sale 
deed woulé be binding on Chinnammal during 
her lifetime. As mentioned already, she died on 
9th December, 1969. Thus, between 3lst 
October, 1953 and 9th December, 1969. there 
was a conveyance in favour of the plaintiff and 
then as a result ‘of the life estateholder's title 


coming to an end, he lost his title to the pro- 
.perty. The learned counsel for the appellant 


argued that the appellant-plaintiff would be 
in the position of a person, who had denied the 
title of the landlord to the suit property and: 
the lease in whose favour would have come to 
an end, or would have determined on such 
denial. Thus, the point that required to be 
examined is whether this is a case in which it 


can be stated that as a result of denying title ` 


of the landlord, the lease in his favour could be 
Said to have determined. 


6. Section 111 of the Transfer of Property 
Act provides that a lease of immovable pro- 


perty determines by forfeiture in case lessee. ` 


renounces his character as such by setting up 
a title in a third person or by claiming title 
in himself. 4 Bench of this Court has examined 
the effect of the determination of the lease in 
respect of a building by the denial of title of a 


landlord by a tenant in D A. Sanjergi Naidu v ` 
claimed , 


M. N. Chittibabu Mudaliar!. Sanjeevi 
possession and mesne profits, He was granted 
a decree for possession. Тһе tenant raised the. 
objection in the execution proceedings that 
notwithstanding the deeree, he was not liable 
to be evicted because of ‘the . provisions 
of section 7 (1) of the Madras Buildings (Lease. 
and Rent -Control) Act of 1949. It was 
provided in section 7 (1) that. a tenant in 
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possession o` a building shall not be evicted’ ` 


therefrom, whether in execution of a decree 
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or otherwise and whether before or after, the 
termination of the tenancy, except in accordance 


with the provisions of that section. In the 


second proviso to that section it was provided 
that where the tenant denied the title of the 
landlord or claimed right or permanent tenancy, 
the Controller had to decide whether the 
denial.or claim was bona fide and if he re- 
corded a finding to that effect, the landlord was 
entitled to sue for eviction of the tenant in a 
civil Court, which could pass a decree for 
eviction on any of the grounds mentioned in 
the section notwithstanding that the Court 
found that such denial did not involve for- 
feiture of the lease or that the claim was 
unfounded. The claim of the tenant in that 
case was that he came into possession of the 
building under a lease in his favour on 15th 
April, 1944 and that though that lease expired 
in 1947, he must be deemed to be holding over 
as a tenant, since his claim under the agreement 
to sell the property in his favour had been 
negatived by the Court. Ia dealing with this 
submission it was held that as the tenant had 
set up title in himself, it might be taken as 
established that under the general law the 
tenancy had been duly terminated. The defini- 
tion of tenant in the Rent Control Act included 
a person continuing in possession after the 
termination of the tenancy in his favour and 
the tenant in that case was found to be such 
a person. In that appeal against the suit, the 
tenant’s claim for title was negatived. As 
regards his right as a tenant, it was pointed 
out that he continued to be a tenant all along 
and that therefore, he was entitled to the 
protection of the Rent Control Act. He could 
not, therefore, he evicted in execution of the 
decree for possession obtained by the land- 
lord. я 


7. There is, however а later decision in 
Veeraswami Naicker and another v. Alamelu Атта! 
and otkers' which appears to take a different 
view. In that case also there was a lease in 
favour of the tenant from 29th April, 1933. 
The landlord terminated the lease on 30 June, 
1958. The tenant then denied the landlord’s 
title on the ground that he had purchased the 
suit site from the landlord himself. The land- 
lord, therefore, gave another notice purporting 


to terminate the tenaacy on the ground that the 


tenant bad denied the title and set up title in 
himself. A suit for eviction followed. The 
trial Court as well as the first appellate Court 
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found against the claim of title by the tenant 
They however, differed on the question whether 
he was entitled to the protection of the Madras 
-City Tenants’ Protection Act of 1922. The 
lower appellate Court was of the view that 
whe was not entitled to the protection. The 
definition of ‘tenant’ in that case also compre- 
hended persons continuing in possession, after 
the tenancy had come to an end, and in dealing 
with this question as to whetker the tenant 
in such a case was entitled to the protection, 
this Court observed at page 192 as follows: 


“А tenancy may come to an end for a number 
of reasons, as for instance denial of landlord's 
title. Such a denial under the ordinary law 
of transfer of property brings about forfei- 
ture. The argument for the appellant before 
us in that even such a case will be within the 
actual words of the third category in the 
definition (the third category being the per- 
sons who continued in possession after the 
termination of the tenancy). But there is 
a fallacy in the argument. When a person, 
who continues to be in possession after termi- 
nation of tenancy, claims that he does so, as 
he is entitled to the property, as his own, 
it is obvious that there is hardly any room 
for such an owner to seek protection of his 
possession under the provisions of the Act. 
Clearly the Actis not intended to protect 
such owners, for there is no need for it. We 
are of the view that such a case will not fall 
within the third category of persons entitled 
to protection under the Act." 


8. The decision in D.V. Sanfeevi Naidu у. 
М.М. Chittibabu Mudaliar’ had been cited and 
has not been noticed. А 


9. The legal character of the person continu* 
ing to hold the property after the termination o 
the lease in his favour by a denial of the land- 
lord’s title in the context of the Madras City 
Tenants’ Protection Actcame up for considera- 
tion before V. Ramaswami, J., sitting singly in 
R. Govindaswami v. Bhoopalan and others?. There 
was a lease in favour of the tenant who failed 
to pay the rent. There was a notice of termina- 
tion of tenancy. The tenant's defence in the 
suit for.recovery of possession was that he had 
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purchased the property under an oral sale and 
that he was not holding the property asa 
tenant, The trial Court held that the oral sale 
pleaded by the tenant was not true and that 
he was a tenant of the suit site. It was how- 


ever, held that he was not entitled to an order : 


for sale under section 9 of the Madras . City 
Tenants’ Protection Act, as the provisions 
were not applicable to non-residential build- 
ings. There was a subsequent notification 
applying the benéfit of legislation to the non- 
residenntial buildings also The question 
before this Court was whether, where the 
tenancy had come to an end by reason of the 
tenan’s denial of the landlord s title, the tenant 
could claim, the benefit of the Madras City 
Tenants’ Protection Act. The decision of 
this Court in Veeraswamy Naicker and another v. 
Alamelu A amal and others’ was cited as show- 
ing that ihe tenant was not protected by the 
Act. The learned Juige held that in view of 
the decision of the Supreme Court in Damadi 
Lal and others v. Parashram and others? the 
decision of this Court in Veeraswamy Naicker 
and another у. Alamelu Ammal and others! would 
not be good law. ` 


10 In Ратай Lal’s case? the Supreme 
Court was concerned with che question of the 
rights of a tenant in possession, after the 
termination of his tenancy. Though in some 
earlier cases it was held chat a person in pos- 
Session after termination of the tenancy, 
though entitled to the statutory protection 
against eviction, had no estate or interest 
in the property and had only a personal 
right to remam in occuption, in Damadi 
Lal's. "ase* it was held ^ that this 
question whether he would be entitled 
to the benefit of the tenancy legislation 
would depend upon the provisions of the Act, 
under which the right is claimed by the ten- 
ant, and if the pr.visions showed that the 
tenant, even after the determination of the 
tenancy was treated on par with those persons 
who had contractual tenancy in their favour, 
the right of the person in possession after the 
determination of the tenancy was the same as 
а contractual tenant and that he could not be 
denied the right of protection undez the Act. 
Tae learned Judge, therefore, held that the 
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tenant would Бе entitled to the protection of 
Madras City Tenants’ Protection Act of 1922. 
In view ofthis decision, with which I agree, 
it would follow that the tenant would ordi- 
narily be entitled to the protection even if he 
had lost his claim for title so long as in origin 
there was a tenancy and so long as it could 
be said that he continued to be tenant in pos- 
session of the properiy even subsequent to the 
determination of the lease in his favour by 
reason of his denial of the landlord's title; 


11. The learned counsel for the respondent 
contended that this principle would not be 
applicable to the cases where the tenancy legis- 
lation conferring certain rights came to be 
passed after the determination of the lease. 
In other words, what is sought to be argued in 
the presetit case is that the plaintiff in this case 
had acquired title to the property on 315 
October, 1953 when the Madras Cultivating 
Tenants Protection Act had not been enacted. 
The submi:sion was that the tenant in the 
present cise had lost his position as a tenant 
in 1953 and that he could not be said to be a 


y 


Ni 


person, who continued to be in possession of à 


the property after the determinaion of the 
tenancy agreement at the time Act XXV of 
1955 came into force. 


12. The Tamil Nadu Act of XXV of 1955 
received the assent ofthe President on 241 
September, 1555 and came into force thereafter, 
The definition ot‘ cultivating tenant” was 
added in the year 1958. As it origirally 
stood, the definition ran as follows: 


“Cultivating tenant” in relation to any 
land...... | | 

(i) means a person who carries on personal 
cultivation on such land, under a tenancy 
agreement, express or implied; and, 


(4) includes....... 


(a) any such person as is referred in sub- 
clause (i) who continues in possesssion of the 
land after the determination of the tenancy 
agreement. ! 


There was ап amendment of this provision in 
the year 1969. The provision as amended in 
1969 runs as follows: 


‘Cultivating tenant”,........, 


1 


(2) means a person who contributes his own 


physical labour or that ef any member of 


I 


k 
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his family in the cultivation of any land 
` belonging to another, under a tenancy agree- 
ment, express or implied; and 


(#) includes... 


(a) any such person who continues in роз» 
i session of the fend after the determination 
# ofthe tenancy agreement. 

13. There seems to be some substance in the 
contention of the learned counsel for the res- 
pondent that the Act would apply only to a 
person, who was a tenant at the time when the 
Act came into force. The Act has a preamble 
saying that it was enacted for the protection 
g@\of cultivating tenants in certain areas in the 
State of Madras from unjust eviction. There- 
fore, for this Act to apply, at the time when 
the Act came into force, the appellant must 
have been a tenant, so that there was need for 
any protection to him from unjust eviction. 
If the appellant was not a tenant at the. time 
when the Act came into force, he could not 
claim protection on the basis that he had con- 
tinued in possession of the land after the 
determination of the tenancy agreement. Onl 
when at the commencement of the Act he 
was tenant he would be a tenant who con- 
tinues in possession of the land after the deter- 
mination of the tenancy agreement in conse- 


quence of the denial of the landlord's title by : 


him. Butthat is not the position here, as the 
tenancy had merged with his ownership in the 
year 1953. This is not one of those cases 
where his ownership is itself in dispu'e Dur- 
ing the priod between 31st October, 1953, and 
9th December, 1969 there is no dispute about 
his being the owner of the property. The 

7 only question was whether he was entitled to 
claim ownership subsequent to that date. He 
could not maintain his ownership after the 
date, asthe vendor had only a life interest in 
the property which determined on her death. 
The result is that he would not be entitled to 
the protection under the Act. 


14, Section 4 of the Act provides for restora- 
tion of possession to any cultivating tenant, 
pz was in possession of the land on Ist 





December, 1553 and who was not in possession 
thereof at the commencement of the Act. 


“Such a person could apply under section 4 to’ 


the Revenue Divisional Officer for restoration 
of his possession on the same terms as those 
applicable to the possession of the land on the 
Ist December. 1953. This provision also shows 
that the Act contemplated cases of possession 
by cültivating tenant only retrospeotively upto 
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Ist December 1953. In this ease, the sale 
deed in favour of the plaintiff was prior to 
Ist December, 1953 i,c., on 31st October, 1953 
Therefore, it would be unreasonable to give any| 
further retrospective operation to the provision 
of the statute and grant him protection, as if 
the Act was in force on or before 31st October, 
1953. In Annamalai Goundan' v. Venkatasami 
Naidu and others! after the expiry of the period 
of the lease a registered agreement was entered 
into between the parties under which the pro- 
perties were sold to the lessee. The balance of 
consideration due to the vendor was.tendered, 
but the landlord declined to accept it. Hence a 
sale deed could not be and was nct executed. 
The landlord applied for eviction under the 
Cultivating Tenants Protection Асс. The ques- 
lion was whether the landlord was entitled to 
evict such a person. It was held that the 
moment possession was taken under the con- 
tract of sale, the original relationship of landlord 
and tenant ceased to exist and that the landlord 
could not take advantage of the provisions of 
the Tamil Nadu Act XXV of 1955 and file an 
application for eviction. [t was also held that 
it was not open to the landlord to contend 
that the right of possession claimed by the 
vendee was referable to the cont-act of lease 
after the contract of sale was partly performed. 


` It was contended on the basis of this decision, 


for the respondent herein that the relation- 
ship of landlord and tenant got terminated 
immediately after 31st October, 1953, in the 
present case and, that, therefore, there was 
no tenancy at alj thereafter. However in that 
decision it was not necessary to go into the 
question whether the person could be covered 
by the expression ‘cultivating tenant’, if he 
was in possession of the property after’ the 
determination o! the lease in his favour. Ido 
not, therefore, consider that this decision has 
any application to the case on hand. But that 
does not in any way affectthe decision given 
above piz., that the appellant was not a tenant 
ofthe suit property when Act XXV of 1955 
came into force, and was not entitled to claim 
any tenancy right. 


15 Assuming that he is entitled to the pro- 


tection of Act of XXV 1955, the second ques- 
tion that arises for determination in this case 


may be examined i.e, whether the plea that 
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he isa ‘cultivating tenant? is barred by res 
е B l L у 
judicata. The earlier suit between the same 


parties was for declaration, -possession and . 


mesne profits. There wasa decree in favour of 
Kandammal’s husband, that is the defendant 
herein, and the decree has been affirmed on 
'арреа:. There was no second appeal against 
ithat decision, At no stage in those proceedings, 
_ the plainuff herein put forward any claim that 
е was a ‘Cultivating tenant.’ It cannot be 
disputed that he could have put forward such 
a claim as an alternative defence to the prayer 
for possession, in the prior proceedings, which 
€ did not. A matter which might and ought 
to have been made ground of defence or attack 
in a former suit shali be deemed to have been a 
matter directly and substantially in issue in such 
suit and the provisions о! section 11 of the Code 
of Civil Procedure read, with Explanation 
ly thereof, would, therefore, apply. Тһе 
learned counsel for the appellant submitted 
that the plea of :es judicata would have no 
force in the present case, as the result of Act 
XXV of 1955.was only to prevent any 
decree for possession being executed. Section 
3 (1) of that Act provides that по cultivating 
tenant shall be evicted from his holding by or 
at the instance of the landlord, whether in 
execution of a decree or order of a Court or 
otherwise except in the manner provided 
under that Act ‘Therefore, even assuming 
that the defendant-respondent had a decree in 
his favour, it is urged that the decree could 
not be executed, and the plea ot res judicata has 
по scOpe tor application in the pres:nt case. 
I am unable to agree with this submission. 
It is true that section 3 (1) prohibits, eviciion 
at the instance oi thc landlord in execution of 
a decree of a Court. However, the plea ot 
his being a cultivating tenant should bave been 
taken in the earlier proceedings. Taere is 
already a decree in favour of the defendant- 
respondent. That decree cannot be collate- 
rally attacked — in the present proceedings. 
The present suit has come to be filed only 
because that decree could. not be challenged 
or otherwise resisted in the course ol the exe- 
cution proceedings. This  is,. therefore, an 
auempt to set at naught that ‘decree by 
filing a separate suit, If this plea had been 
taken ір the earlier. suit, it would | have veen 
suitably adjudicated upon. As the plainufl 
id not in those proceedings take up this plea, 


it is too late in the day for him to take up 
such a plea, by filing the present suit. The 
whole scheme behind section 11 of the Code 


oj Civil Procedure, is to avoid multiplicity of 
proceedings and the scheme will be set at 
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naught ií he is permitted to 
a.plea at this stage. А | 


16. The result is, the Court below was justi- 
fied in holding that the plaintiff was barred by 
res judicata irom putting forward his plea 
based on his being a cultivating tenant. The 
appeal 1з dismissed There will be no order 
as to costs. ` 


R.S. 


Appeal dismissed. 


IN THE HIGH OF COURT JUDICATURE 
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Nagapattinam Permanent Fund Limited 
by its Secretary. | 
Appellant ( Respondent- 

g plaintyff)* 
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N. Thirunavukkarasu Mudaliar 
' .. Respondent ( Petitioner- 
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put forward such | 
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Defendant) . şs 


Tamil Nadu Debt Relif Act (X XXVIII of 1972), 
section З (h), sub clauses (A) to (Е) — Debt 
owed to public companies as defined by the Companies 
Act—Such debts exc uded from the purview of the 
Tamil Nacu Debt Relief Act. 


The Tamil Nadu Debt Relief Act, 1972 was 
enacted to grant the debtors in Tamil Nadu 
the benefi: of scaling down their debts. Cer- . 
tain categories of debts, however, were not to 
get that statutory relief. These excepted cate- 


2 


gories агє mentioned іп the very forefront of -" 
the \ct, in section 3 under eight: clauses (a) 


to (л). Glause (4), in particular contains six 
Categories under sub-clauses (A) to (F). The 
debis mentioned in these clauses are not eligi- 
ble for relief under the Act, and they could 
not be scaled down. И [ Para. 2.]. 
In the present case the appellant was directly 
covered by the .exception enacted in  sub- 
clause (4) of clause (h) of section 3, because 
the appellant is a public company as defined 
under the Companies Act, 1956. : When it is 
found that sub-clause (4) applies, the eye need _ 


look no farther to find out if the appellant" 


comes under any other sub-clause of clause (A). 
‘lhe two sub-clauses (A) and (B) not to 
speak of the other sub-c'auses in clause (4) are 
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all of equal status. All are enumerated e-cep- 
tions enacted under the statute They are by 
no means mutually exclusive although each 
might turn on its own orbit, asit were. The 
result is that the- moment any given debt 
falls under some particular sub-clause or clause 
in section 3 it isto be understood that the end 
of the enquiry is reached. To travel beyond 
indeed, would be quite a wasteful quest. 

{ [Paras 8 and 9.] 


Appeal against the order of the District Judge, 
East Thanjavur at Nagapattinamin C. M.A. 
No. 199 of 1974 preferred against the order of 
the Court of the Nistrict Munsif, Nagapattinam 
in I.A. No. 1155 of 1973 in Original Suit 
No. 88 of 1971. 


R. Krishnamurthy, D. Raju and A.R. Lakshmanan, 
for Appellant. 


V. Muthuperumal, for Respondent. 
The Court delivered the following 


Јорсмвмт.— This appeal raises a point of 
^ interpretation concerning the Tamil Nadu 
Debt Relief Act, 1972. 


2. 'The Act was enacted by the State Legis- 
lature to grant to debtors in this State the bene- 
fit of scaling down their debts. Certain cate- 
gories of debts, however, were not to get this 
statutory relief. These excepted categories 
меге mentioned in the very forefront of the 
Act in section 3, under eight clauses (a) to (4). 
Clause (4), in particular contained six aub- 
categories, under sub-clauses, (A) to (F). 
The debts mentioned in these clauses and sub= 
clauses were not eligible for relief under the 
Act; they could not be scaled down. 


3. The Nagapattinam Permanent Fund Limit- 
ed, the appellantin this case, is a public limited 
company, carrying on business as a perma- 
nent fund. The respondent. Thirunavukkarasu 
Mudaliar, owned money to this fund. The 
appellant sued the respondent on the debt and 
obtained a money decree for Rs. 1.163.91 on 
8th August, 1972. Тһе respondent subsequently 
applied to the Court for scaling down the 
decree, invoking the Tamil Nadu Debt Relief 
Act, 1972. i 


4. The appellant-company opposed the deb- 
tor's applicztion contending that the debtor 
was not entitled to avail of the relief granted 
by the Act, because the debt in question stood 
excluded under sub-clause (4) of clause (4) of 
зесЧоп 3, | 


NAGAPATITINAM PERMANENT FUND LTD. y THIRUNAVUKKARASU (Balasubrahmanyan, 7.) 


245 


5. Sub-clause (A) relied on by the appel- 
lant, referred to debts and liabilities owned to 
public companies, as defined by the Companies 


Act, 1£56. There was no dispute that the 
appellant was a public company within the 
meaning of the Companies Act, 1956. The 


learned D strict "Munsif, therefore, had no 
hesitation in holding that the debt in the pre- 
sent case stood excluded from the purview of 
the Tamil Nadu Debt Relief Act, 1972. He 
accordingly rejected the respondent’s applica- 
tion for scaling down the decree as incompe- 
tent. 


6. On appeal, however, the learned District 
Judge took a different view. While doing so, 
he did not, for one moment, say that the 
appellant was not a public company. Nor 
did he hold that the sub-clause (4) of clause 
(h) of section 3 did not apply to pub ic com- 
panies. His reasoning’ was quite different, 
He treated sub-clause (4) of section 3 (2) as 
a mere genera] provision, as compared to 
sub-clause(B), which he regarded as а speciat 
provision, Sub-clausé (A), as already noticed, 
‘referred to debts and liabilities ‘owned to 
public companies as defined under the Uom- 
panies Act, 1956. Sub clause (B), on the 
other hand, related to debts and liabilities 
owned to banking companies to which the 
Banking Regulation Act, 1949 applied. The 
learned District Judge reasoned that a special 
provision if it applied, would exclude a 
general provision. According ‘to his judg- 
ment, among the several sub-clauses in clause 
(A) of section 3, the appellant could rely. if 
at all, only on sub-clause (B), which wasa 
special provision and not on sub-clause (A) 
which was a general provision but the learned 
judge added that the appellant was not 
entitled to rely even on sub-clause (B) for 
the reason that the appellant had not obtained 
any licence from the Reserve Bank of India 
to do banking business The learned Judge 
said that a licence of that kind was necessary 
for a banking company in order to enable it 
to function as such under the Banking Regu- 
lation Act, 1949, In this view, the learned 
District Judge concluded that the debt in 
this case cannot be taken out of the purview 
of the Tamil Nadu Debt Relief Act, 1972.: 


7. The appellant canvasses the correctness of 
the District Judge's view. He says that the 
learned Judge had not understood the scheme 
of section 3 of the Tamil Nadu Debt Relief 
Act, 1972 nor the inter-relation between sube 
clauses (A) апа (B) of clause (4) of that 
section, 
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8. I think this point is well taken, 
of statutory construction. To decide this point, 
however it is not necessary to go into the 
larger question whether the appellant, while 
carrying on the business of a permanent fund, 
is to be treated as a banking company, and 
whether the appellant was bound to take out 
a licence from the Reserve Bank cf India to 
epable it to carry оп its business even as a 
permanent fund. I shall assume, for argu- 
ment’s sake, that the appellant fails within 
the definition of a banking company under 
the Banking Regulation Act, 1949. I shall 
further assume that the appellant must be 
regarded: as carrying on banking business in 
contravention of the law in so far as the 
appellant had not armed itself with the 


Tequisite licence from the Reserve Bank. On. 


these assumptions, the question still would be 
whether the appellant can claim that the 
decree debt owed to it by the respondent is 
not covered by the Tamil Nadu Debt Relief 
Act, 1972, but stands excluded from its 
purview, under sub-clauses(4) and (В) of 
clause (4) of section 3, because the appellant 
‘fis a public company as defined under the 
Companies Act, 1956. When it is found that 
sub-clause (A) applies, the eye need look no. 
further to find out if the appellant comes 
under any other sub-clause of clause (A). 


9. I do not accept the District Judge’s distinc- 
tion that sub-clause (4) із a “general” pro- 
vision and, (B) a “special provision”. 
These two sub-clauses, notto speak of the 
other sub-clauses in clause (4) are all of equal 
status. All are enumerated exceptions enacted 
under the statute. They are by no means 
mutually exclusive although each might tura 
in its own orbit,as it were. The result is 
that the moment we find, on examination, 
that any given debt falls under some par- 
ticular sub-clause or clause їп section 3, we 
must know that we have reached the end of 
our inquiry. We do not have to travel 
beyond to find out what the position might 
be under any other sub-clause or clause of 
section 3. That, indeed, would be quite a 
wasteful quest. 


10.` The learned District Judge almost placed 
the appellant on the horns of a diemma when 
he said that the appellant cannot claim under 
sub-clause (4) because it has got to claim 
only under sub-clause (В) and it cennot claim 
under sub-clause (B) because it is not possessed 
of a banking licence. This argument, in my 
judgment, ignores the elementary fact of the 
appellant's incorporation. — Let us assume 


asa matter that want of banking licence from the Reserve 


Bank would disqualify the appellant from 
being a banking company. But that would 
only be a disqualification under the Banking 
Regulation Act, 1949. It cannot undermine 
the appellant’s undoubted corporate identity 
asa public company under the Companies 
Aet, 1956. When thus the appellant is com- 
prehended within the coverage of sub-clause 
(A), it matters not that the appellant is put 
out of sub-clause (В), 


11. I allow this appeal for the reasons stated 
above. This means thatthe learned District 
Judge’s, order is not aside and the District 
Munsií's order is restored. There will be no 
order as to casts. 


R.S. 


Appeal allowed. 


IN THE HIGH COURT OF 
AT MADRAS. 


Preent:—V. Balasubrahmanyan, 7. 
D. Rajapathi 


Appellant* 


The University of Madurai, represented by 
the Registrar and others 


Respondents. | 


Motor Vehicles Act (IV. of 1939), section 95 Jeep 
belonging to Madurai University —Driven by drige, 
an employee of State Gopernment—Assistant Engineer 
belonging to State Government travelling by the Jeep 
—Jeep inoolyed in accident — Assistant Engineer 
injured —Disability in his right hand—Claim for 
damages against Madurai Untoersity, driver of the 
Jeep and the Insurance Company—Feep, not a public 
carrier though owned by a public body— University 
held not liable—Insurance company also held not 
liable. 


The University of Madurai had obtained the 
State Government's permission to raise buildings 
for staff quarters at Madurai. The construc- 
tion and supervision of the work were with 
the Directorate of Technical Education, 
Madras, a department of the State Govern- 
ment, R who wasan Assistant Engineer in the 
Public Works Department, Madras, was 
supervising the construction work. On 
inspection work, R was given the jeep belonging 
tothe University. The driver of the jeep 
however was an employee of the State Govern- 
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ment under the control of the Director of 
Technical Education, Madras. ‘One day the 
jeep met with,an accident while on duty. R 
was injured. The accident left him with.a 
disability in his right hand  R moved the 
Motor Accidents Tribunal for compensation 
against the; (?) Madurai University as owner 
of the jeep; (ii) the driver of the jeep; and (i) 
the insurance company who had covered third 
party risks for the vehicle. R did not implead 
the State Government or the Directorate of 
Technica! Education{as the employer of the jeep 
driver. The Claims Tribunal computed the 
compensation at Rs. 9,734 and held that the 
University and the insurance company were 
not liable. The award'was made against the 
jeep driver alone. On appeal, by R seeking 
to make the University and the insurance 
company liable; 


Неја: The University, albeit the owner of the 
jeep, could not be rendered liable to pay com- 
pensation for injuries caused by the negligence 
of the driver who was not the University's 
servant but the State Governments. . 

[ Раға. 10.] 


The doctrine of respondeat superior or vicariou® 
liability cannot be extended to a case where 
the negligence was of a driver employed by an 
independent contractor. The appellant had 
not impleaded the right party, namely, the 
State Government on whom he could enforce 
the vicarious liability. : [Para. 10.) 


The jeep, in this case, could. not be brought 
within the conception of a public carrier 
vehicle within the meaning of section 95 (1) 
(b) (ii) of the Motor Vehicles Act. Although 
owned by a public body like a University, the 
jeep was only their own private vehicle. As 
a passenger in that vehicle, therefore, the 
appellant could not seck to demand compensa- 
tion from the insurance company, having 
regard to the terms of section 95 (1) of the Act. 

[Рата. 13.] 


Case referred to:— 


Pushpabai Purshottam Udeshi у M/s. Ranjit Ginning 
and Pressing Company (P.) Ltd., (1977) 2 5.С.]. 
449: (1977) 2 S.C.C. 745: 1977 А.С]. 
343: A.I.R. 1977 S.C. 1735. 


Appeal against the order of the Motor Acci 
dents Claims Tribunal (Subordinate Judge) 


Tiruchirapalli, dated 1st November, 1979 and 5 


made in M. ^,C.T.O.P. No. 97 of 1971. 


RAJAPATHI.p. UNIVERSITY OF MADURAI (Balasybrahmanyan, 7.) 
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Kumar Rajaratnam, for Appellant 


R Thiagarajan, S. Palgniswami, К.С. Srinivisan 
and К.$, Narasimhan, for Respondents, 


The Court made the following 


Onpwa.— The facts giving rise to this civil 
miscellaneous appeal may be briefly stated. 


2. The University of Madu' ai had obtained 
the State Government's permission to raise 
buildings for staff quarters at Madurai. The 
actual work of construction of the buildings 
and their supervision were with the Directorate 
of Technical Education, Technical Division, 
Madras which is a Department of the State, 
Government. Rajapathi, the appellant in tbis 
civil miscellaneous appeal, is an Assistant 
Engineer, Public Works Department, Madras. 
It was part of his duty to supervise the cons- 
truction of the staff quarters in the Madurai 
University, for he was attached, in that capa- 
city. to the office of the Directorate of Techni- 
cal Education. For going on official inspection 
duty, the appellant was given the use of a јевр 
belonging to the University The driver of the 
jeep, however, was an employee of the State . 
Government under the control of the Director 
of Technical Education, Madras. 


3. One dayat about 7 a.m., the appellant 
travelled in this jeep to go tosome place in 
connection with his inspection duty. The 
vehicle was driven by the Deparment’s driver. 
On the way, the vehicle met with an accident. 
The appellant fetl (rom the jeep and sustained 
injuries. He was treated in a hospita! as an 


. inpatient. The accident left him „with a 


disability in his right hand. 


4. The appellant thereupon moved the 
Motor Accidents Tribunal, Tiruchirapalli for 
compensation under different heads such as 
medical expenses for treatment of the injurv, 
pain and suffering loss of earnings etc Не 
sought to make Hable: (2) the Madurai Univer- 
sity who was the owner of the jeep; (ii) the 
driver of the jeep, and ‘ti#) the insurance com- 
pany who had covered third party risks for 
the vehicle. These were the only respondents 
to the appellant’s claim application before the 
Tribunal, The appellant did not implead or 
seek any relief against the State Government 
or the Directorate of Technical Education 
as the employer of the jeep driver. 


The Claims Tribunal on inquiry found that 
the accident occurred owing to the negligence 
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of the jeep driver. The Tribunal computed 
the quantum of compensation at Re 9,734 in 
the aggregate under the several heads under 
which damages were claimed. . The Tribunal 
held that the appellant was entitled to this 
amount. In fixing the lability for payment, 
however, the Tribunal held that the University 
and the Insurance company were not liable, 
The award was made as against the jecp- 
driver alone. 


6. In making the award in the manner afore- 
said the Tribunal accepted the University’s 
contention to the effect that the jeep driver 
was not their employee, but a servant of the 
State Goverment, and hence they cannot be 
made liable for damages on any principle of 
vicarious liability, even though the vehicle 
which was involved in the accident belonged 
to them. The question was posed before the 
Tribunal as to whether the Directorate of 
Technical Education was an agent of the 
University, so that the fault of the driver may 
be visited on the University as that’ of the 
agent's servant. The Tribunal, however, held 
that the Directorate of Technical Education 
. Was not the University’s agent, but quite an 
independent contractor. On the basis of this 
finding the Tribunal also dismissed the appel- 
lant's claim against the insurance company. 


7. In this appeal, the appellant challenges 
the correctness of the Tribunal's fiuding as to 
the jural relationship between the Madurai 
University and the Directorate of Technical 
Education. This question in a mixed question 
of fact and law, which means that on the 
factual findings the proper legal inference has 
te be drawn. А few repoted cases were cited 
in the course of argument, but the basic ques- 
tion whether the Directorate of Technical 
Education is the University’s agent or an inde- 
pendent contractor has to be determined pri- 
marily on facts. The evidence before the 
Tribunal was that the cons'ruction of build- 
ings was done purely on the responsibility of 
the State Government The tender calling 
for construction contract was issued by the 
Directorate of Technical Education, Construc- 
tion Wing, which is a department of the 
Government of Tamil Nadu. The actual 
supervision of construction work was fully 
retained with that Directorate as its responsi- 
bility. . The jeep driver as well as the techni- 
cal and supervising staff, including the appel- 
lant, were all employees of the State Govern- 
ment answerable to the Directorate of 
Technical Education, They were not Univer- 
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sity emplopees, nor were their service lent to 
the University even for the duration. The 
jeep in question, no doubt, belonged to the 
University but it was left fully under the con- 
trol of the Directorate of Technical Education. 
The petrol, bills and minor repair bills were 
all being paid by the Government Department. 
In these circumstances, I must fully endorse 
the Tribunal’s finding that the Directorate of 
Technical Education had merely undertaken to 
build an administrative block in the Univer- 
sity of Madurai, independent of any control or 
interference from that University. 


8. The test applied by the law to find 
whether some one is an agent of another or is 
an independent contractor is to find out whether 
there is any degree of control by the one over 
the other. 
of any such kind. 


9. One of the cases cited in argument was 
Govindarajulu v. Goyindaraja! a decision of a divi- 
sion bench of this Gourt. In that case; a lorry 
was entrusted by its owner to an automobile 
workshop fer repairs. A mechanic employed 
by the workshop-proprietor took out the vehi-, 
cle for a trial run, when it got involved in an 
accident. The injured third party sought to 
make the lorry-owner liablefor the negligence 
of the garge mechanic. It was held that the 
relationship between the lorry-owner and the 
workshop-proprietor to whom it was entrusted 
for repairs was that of independent contrac- 
tors and not that of a master and servant or 
principal and agent. 


10. Following the principle of this decision, 
but primarily taking a firm stand on the facts 
disclosed by the evidence in this case, I must 
hold that the University, albeit the owner of 
the jeep, cannot be rendered liable to pay 
compensation for injuries cauaed by the negli- 
gence of the driver who was not the Univer 
sity’s servant but the State Government's. 
The principle of respondeat superior от 
vicarious liability can be applied to a vehicle- 
Owner where the negligence is that of the 
owner's servant or of the servant of owner’s 
agent. The doctrine cannot be extended and 
applied to a case where the negligence is that 
of a driver employed by an independent con- 
tracter, In the present case, the appellant 
had not impleaded the right party namely 
the State Government on whom he could 


modo лес. LE S 
1. ALR. 1956 Mad. 332, 


In this case there was no control 
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enforce vicarious liability. The negligence 13 
that of a driver employed by an independent 
contractor. In thc present case, the appellant 
had-not impleaded the right party namely the 
State Government on whom he could enforce 
vicarious liability. 


11. The correctness of the Tribunal’s decision 
absolving the insurance company from liability 
was also questioned in this appeal. Tbis point 
falls to be determined on the terms of section 95 
ofthe Motor Vehicles Act, 1939. As a general 
rule, the insurance company s liability for third 
party risks js severely restricted under section 
95 to the death of or bodily injury ta a third 
party, or to property of the third party not 
exceeding Rs. 2,000 іп value. A third party 
is not defined by ће Act in clear terms. The 
stztute merely carries an inclusive definition 
just to say that a third party includes a Govern- 
ment, But this is no definition at all. It does not 
help ui in any way to find out whether a 
passenger in a motor vehicle is a third party 
within the meaning of the Moter Vehicles Act. 


12. The question in the present case is 
whether the appellant who travelled in the ieep 
as a passenger can be regarded as a third party 
80 as to brought within the insurance coverage. 
A look at section 95 of the Act which deals with 
the ambit of third party risks insurance shows 
that the Legislature has made an express 
provisiou in clause (1) (5) (ii) of tbat section 
specifically referring to the covering of risks of 
passengers; But the reference to passengers, 
even in this clause, is limited, in terms, only to 
passengers in public · carriage vehicles. The 
obvious inference is that the Legisature was 
minded to protect only the lives and limbs of 
passengers in public carriage vehicles under the 
systemi of third party insurance, and not any 
other class of passengers. This is based on the 
well-known canon of statutory construction 
expressio univs estexclusto alterius. This position is, 
now settled by a decision of the Supreme Court 
in Pushpabai Purshottam — Udeshi v. М]. Ranjit 
Ginning and Pressing Co.1. 


13. The jeep in this case cannot be brought 
within the conception of a public carrier vehicle 
within the meaning of section 95 (1) (5) (ii) 
Although owned by a public body like a 
University, the jeep is only theirown private 
vehicle. As a passenger in that vehicle, there. 





1. 1977 A.G,J. 343: (1977) 2 S.C J. 442; (1977) 2 S.C. 
C. 745: ALR, 1977 S.C. 1735, 
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fore, the appellant cannot seek to demand 
compensation from the insurance company 
having regard to the terms of section 95 (1) of 
the Act. 


14. In the result, this appeal is dismissed and 


. the award of the Tribunal is confirmed. There 


will, however, be no order as to costs. 
S.J. 


IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. | 


Present:—G. Ramanujam, F. 


A peal dismissed. 


—— — 


Neelavarma Iyer (died) and others 
.. Petitioners* 


0. 


Srinivasa Iyer Respondent. 
Tamil Nadu Estates (Abolition and Gonyersion into 
Ryotwari) Act (XXV. of 1948), sections 54 (F) 
and 64 (c)—One T possessed оў Іпат villages as 
a life estate holder—Inam villages taken over by 
coyernment under the Act—Compensation deposited 
by Government with Tribunal—Claim to the 
Gompensation amount by one‘S’ ол the basis of а: 
settlement deed executed by “Т? — Payment to ‘S’ of 
the compensation money after due enquiry—No appeal 
against that order—Disputes between and N 
another claimant under an alleged will of *T' —Cipil , 
suit by ‘N’ for a declaration to suceeed to the estate 
of "Y? on the basis of the will—Suit dismissed but 
decreed in second appeal ty the High Court—Peti- 
tion by "N? to the Tribunal to direct ‘S’ to ge- 
deposit the money withdrawn—Petition whether 
maintainable—Finalitp of the earlier order Jor pay- ` 
ment. ' 


The Tribunal under the Tamil Nadu Estatea 
(Abolition and Conversion into Ryotwari) Act 
is powerless to go behind its own order and 
to call back the amount it had paid earlier to 
the respondent. Section 144 of the Code of. 
Civil Procedure cannot be applied to the facts 
of this case. Apart from the question as to 
whether section 144 of the Code of Civil Proce- 
dure, is applicable to the Tribunal or not, there 
is no question of the decision of the Tribunal 
being reversed so as to enable the petitioner 
to claim the amount which were already paid 
tothe respondent by the Tribunal on the 
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ground of restitution. Section 54 (F) confers 
no power on the Tribunal, either a power of 
review or a power to rectify a mistake in its 
earlier order or to act independently to call 
back the amounts which it had already paid 
to a particular person after due enquiry under 
section 53. [Para. 5.] 


Even if the Tribunal has passed an erroneous 
order and has directed payment of the compensa- 
tion to persons who are not entitled to receive 
the same, such orders cannot be said to be 
null and «oid. Аз а matter of fact, section 64 
(c) gives a finality to the orders passed by the 
the Tribunal. Admittedly the earlier orders 
passed by the Tribunal directing tbe payment 
of compensation, to the respondent had not 
been successfully challenged by filing appeals 
before the Special Tribunal Therefore the 
earlier orders passed by the Tribunal direct- 
ing the payment of the amount of compensa- 
tion have become final under section .64 (с). 
ln view of this position unless the statute 
specifically enables the Tribunal before whom 
the present application for redeposit has been 
filed to set aside its earlier orders and to reopen 
the proceedings, the Tribunal is powerless to 
entertain the petitions filed by the petitioner 
or issue direction to the respondent to redeposit 
the amount. So long as the earlier order of 
the Tribunal stands and has recorded a finality 
under the provisions of the Act, there is no 
quesion of the Tribunal directing the redeposit 
of the amount paid to the respondent ignoring 
its earlier order. : [Para. 7.) 


It has been uniformly held by the High Court 
that the provisions of the Act do not confer. 
any sich review power to the Tribunal. 
Therefore section 54 (F) has to be understood 
at not conferring any review power to the 
Tribunal. Apart from this, the language 
adopted in section 54 (Е) does not also indicate 
"that the Legislature intended to confer a power 
on the Tribunal to recall the amount paid 
to the claimant after enquiry and to consider 
the question of disbursement again. 

[Para. 8.) 


Cases referred to:— 


Nanja Raja v. Lalitha Ammal, (1960) 1 M.L.J. 
415: (1960) L. W. 67: ILR. (1960) Mad. 
397; Mayilsami Gounder v. Ramamoorthi, (1970) 1 
M.L,J. 606. 


Petition under section 227 of the Constitution of 
India, praying the High Court to revise the 


à 
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order of the District Judge, Madurai (Estate 
Abolition Tribunal) dated 23rd December, 
1974 and made in O.P.Nos. 13, 16, 14 and 
15 of 1972. р 


& 


V. Krishnan, for Petitioners. 


N Venugefal Nayagar and К. Alagiriswami, for 
Respodent. 


The Court made the following 


ORDER.— One Thirnvenkadathammal was 
possessed of certain inam villages as life 
estate holder which were taken over under 
the Tamil Nadu Estates (Abolition and 
Conversion ipto Ryotwari) Act, 1948, In 
respec? of those inam villages, advance 
compensation had been 
State Government under section 41 of the Act 
with the Estates Abolition Tribunal, Madurai, 
On a claim made by the respondent who is the 
same in all these petitions, the amounts were 
paid out to him by the Tribunal after due 
enquiry, under'section 53. The claim before the 
Tribunal by the respondent was that he is 
entitled to compensation on the basis of a 
settlement deed executed by the service inam 
holder, Thiruvenkadathammal. 


2. Thereafter disputes arose between tht 
respondent and the petitioner herein as to who 
isentitled to succeed to the estate held by 
Thiruvenkadathammal, The petitioner claimed 
that under the will of Thiruvenkadathamma! 
be is entitled to succeed to her estate and tba- 
the respondent cannot claim any interest on the 
basis of the alleged settlement deed said to have 
been executed by her. Since the respondent 
disputed the claim put forward by the peti- 
tioner, the latter filed O. S. No. 33 of 1962 on 
the file of the District Munsif’s Courts, Madurai 
for a declaration of his right to succeed to the 
estate of Thiruvenkadathammal on the basis of 
the will executed by her in his favour Though 
that suit was dismissed by the trial Court, 
there was an appeal against that judgment in 
A. S. No. 255 of 1965 on the file of the Sub- 
Court, Madurai. In that appeal, the petitioner 
succeeded in establishing his claim on the basis 
of the will set up by him to succeed to the 
estate of Thiruvenkadathamma) as against the 
respondent. The respondent took the matter in 
Second Appeal No 830 of 1966 to this Court 
which, however, failed The result of these pro- 
ceedings is that the petitioner has been declared 
as successor to the estate of Thiruvenkadath- 
ammal as against the respondent, 


deposited by the. 


LZ 
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$. Subsequent to his succeeding in the civil 
suit wherein he got a declaration that he is 


entitled to succeed to the estate of 
Thiruvenkadathamma), the petitioner filed 
four O. Ps, -before the Estates Abolition 


Tribunal for directions to the respondent to' 


redeport the amounts earlier withdrawn by 
him, purporting to be under section 54 (F) of 
the Act read with section 144 of the Code of 
Civil Procedure. The case put forward by the 
petitioner before the Pribunal for redeposit 
of the sums drawn by the respondent is that 
he has been declared by: the eivil Court to be 
entitled to succeed to the estate of 
Whiruvenkadathammal and that therefore the 
advance compensation amounts which have 
been wrongly paid to the respondent should 
be directed to be redeposited to the credit of 
О P. No. 691 of 1952. The ‘said petitions 
were oppesed by the respondent on the ground 
that such petitions are not maintainable in law. 
After hearing the arguments of the counsel 
on the preliminay point as to the maintainability 
9f the petitions, the Tribunal held that since 
it has no power tc review its own earlier orders 
directing payment out of the amounts to the 
respondent, the petitions for redeposit cannot be 
maintained. The orders passed by the Tribunal 
have been challenged in these revision petitions, 


4 According to the learned counsel for the 
petitioner the "Tribunal is in error in holding 
that the petitions for  redeposit are not 
maintainable and that, though the Tribunal 
has no power of review as has been held by 
this Court in Nanja Raja у. Lalitha Ammal? 
still the Tribunal can act under section 54 (Е) 
which specifically deals with а situation where 
payments have been made by the Tribunal to 
a wrong person, and says that the amounts 
wrongly paid can be recovered as arrears of 
land revenue. According to thc learned counsel 
the object of section 54 (F) stands completely 
defcated if the Tribunal denies itself the power 
to call back the amount which it has paid to 
a wrong регзор. The question is whether this 
contention of the learned counsel for the 
petitioner can be accepted as sustainable. 


5. The learned counsel does not dispute the 
legal position that the Tribunal does not have 
the power to review its own orders as there is no 
Specific power of review conferred on it under 
the provisions of Tamil Nadu Act XXVI of 
1948. As a matter of fact. there are at least 
two decisions of this Court, one in Nanja Raja р; 
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‘Lalitha Amma]! aad anotherin Mayilsami Gounde 


v. Ramamoorthi® specifically holding the Tribuna` 
has no power of review as the provisions of the 
Actdo not confer a power of review on the 
Tribunal. Therefore it is clear that the Tribunal 
is powerless to go behind its own order and to 
eall back the amount it had paid earlier to the 
respondent, Itis also equally clear that section 
144 of the Gode of Civil Procedure, cannot be 
applied to the facts of this case. Apart from 
the question as to whether section 144 of the 
Code of Civil Procedure, is applicable to the 
Tribunal or not, there is no question of the 
decision of the Tribunal being reversed so as to 
enable the petitioner to claim the amounts 
which were already paid to the respondent by 
the Tribunal on the ground of restitution, 


6. The only guestion then to be considered 
is whether the Tribunal can act under section 
54 (ЕЁ) of the Act and direct the respondent to re- 
deposit the amourts which were wrongly paid to 
him. On a due consideration of the matter, I 
am inclined to take the view that section 54 ` 
(Е) cannot be taken to confer on the Tribunal 
either a power of review or a power to rectify 
a mistake in its earlier order or to act indepen- 
dently to call back the amounts which it had 
already paid to a pacticular person after due 
enquiry under section 53. I: cannot be dis- 
puted that the provisions of the Act deal 
specifically with the manner of payment of 
advance compensation. Section 40 of the Act 
prescribes the manner in which the compen- 
sation payable t any person under the Act 
may be paid. Section 41 directs that the 
Government shall deposit the compensation in 
respect of each estate which has been taken 
over under the Act, in the office of the Tri- 
bunal. Section 43 enjoins on the Tribunal to 
conduct enquiry asto the person to whom 
the compensation amount is payable or as to 
the persons between whom it should be appor- 
tioned. Such determination by the Tribunal 
is made the subject of an appeal before a 
Special Tribunal under section 51. Section 53 
deals with the disbursement of compensation 
as per the directions of the Tribunal The 
same procedure has to be adopted in the 
matter of payment of advance compensation as 
well. The payment of advance compensation is 
dealt with under sections 54-A to 54-Н. 


7. In this case, after following the procedure ` 
set out above, the Tribunai, had paid the 
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amounts to the respondent in the earlier pros 
` ceedings. Now it is found that the respondent 
is not the person actually entitled to receive 
the said sum from the Tribunal and that the 
petitioner is the person justlv entitled to receive 
the same as per the decision of the civil 
Court. As already pointed out, the provisions 
of the Act do not confer any power on the 
Tribunal to review its own order. "Therefore, 
ven if the Tribunal has passed erroneous 
orders and has directed payment of the com- 
pensation to persons who are not entitled to 
receive the same, such orders cannot be said 
to be null and void. As a matter of fact, 
section 64 (c) clearly gives a finality to the 
order passed by the Tribunal. Section 64 (с) 
says that any order passed by an authority in 
respect of matters to be determined by it for 
the purpose of this Act shall be final subject 
only to any appeal or revision provided by or 
under the Act, Admittedly, the earlier orders 
passed by the Tribunal directing the payment 
f the compensation to the respondent had not 
been successfully challenged by filing appeals 
before the Special Tribunal. 
arlier orders passed by the Tribunal directing 
the payment of the amount of compensation 
to the respondent have become final under 
ection 64-(c. In view of this position, unless 
the statute specifically enables. the Tribunal 
before whom the present applications for re- 
deposit have been filed to set aside its earlier 
lorders and to reopen the proceedings, the Tri- 
bunal is powerless to entertain these petitions 
filed by the petitioner for a direction to the 
respondent to redeposit the amount. So long as 
the earlier order of the Tribunal, stands and 
bas reached a finality under the provisions of 
the Act, there із no question of the Tribunal 
directing’the redeposit of the amount paid to 
the respondent ignoring its earlier order. : 


8. It cannot be disputed that section 54-F 
of the Act eannot be interpreted in isolation 
and that the scops of that section has to be 
understood in the light of the other provisions 
of the Act which have already been referred 
to. If section 5:-Е is understood as confer- 
ring a power on the Tribunal to rectify the 
mistake in paying the amount to the respon- 
dent and to call back the amount from him, 
then that section shouldbe taken to confer a 
power of review on the "Tribunal. 
been uniformly held by the Court that the 
provisions of the Act do not confer any such 
review power to the Tribunal "Therefore 
section 54 F has to be understood as not 
conterring any review power on the Tribunal. 
Apart from this, the language adopted in 
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section 54 F does not also indicate that the 

Legislature intended to confer a power on the 

Tribunal to recall the amount paid to aj 
claimant after due enquiry and to consider Һеј. 
question of disbursement once again. 
Section 54-F says that where any payment 
made to any person is subsequently found to 
be not due to him, the amount which is 
found to'be not due shall be recoverable as if 
it were an arrear of land revenue. Though the 
language adopted in section 54-F appears to 
be somewhat wide so аз to cover all payments 
made under the -Act, it is not possible for the 
Tribunal to apply section 54-F and call 
back the amount which it had already paid 
to certain claimants after due enquiry. If 
section 54-F has to be understood as being 
subject to the other provisions of the Act, then 
it can be applied only in cases of wrong pay- 
ment made by the Government or the other 
authorities under the Act excluding the Tri- 
bunal as otherwise it will lead to an anomaly ` 
where the. payment has been made by the ' 
Tribunal to a claimant after due enquiry, the 
Government in exercise of the power under 
section 54-F can, if it is of the opinion that a 
payment has been made to a wrong person, 
call upon the person who has been paid the 
compensation to refund the same for proper 
disbursement. This will lead to the situation 
where the Government while exercising the 
power under section 54-F will automatically . 
become the appellate or revisional authority 
over the orders of the Tribunal. That is con- 
trary to the scheme of the Act, The Tribunal 
is independent of the Government or the 
ether authorities prescribed under the Act and 
therefore section 54-F cannot be understood 
in the sense that it can be invoked even when 
the payment bas been made by tbe Tribunal - 
to a claimant after due enquiry. In this view. 
of the matter, I cannot accept the contention’ 
put forward by the petitioner in these cases. 


9. The petitions are therefore dismissed. 
No costs. | 
RS. ——— Petition dismissed. 
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IN THE HIGH COURT OF JUDICATURE 
AT MADRAS, 

(Special Original Jurisdiction.) 
PassENT:— T. Ramapraseda Rao, CF., 
G. Ramanujam, 7. i 


The Peddanaicken Palayam Co-operative 
Agricultural Bank Ltd, represented by 
its President T. Shanmugham .. Peiittoner* 


and 


Ve 


$ E Y 
The Government of Tamil Nadu repre- 
sented by its Special Secretary, Co-opera- 
tive Department, Fort St. George, 
Madras-9 and others Respondents, 


(A) Tamil Nadu Co operative Societies Act (LUI of 
1961), section 26 and the Tamil Nadu Go-opera- 
tive Societies Rules (1963) —Introduction of 
Chapler 1X-B of the Act by the Tamil Nadu Co- 
operative Societies (Third Amendment) Act, 1970, 
section -73-F and introduction of rule 85-NA by 
reas on of the induction of Chapter IX-B— Applicability 
to Central Co-operative Banks—Whether illegal and 
inyalid and wolative of the sights guaranteed under 
Article 19 (1) (c), Constitution of India (1950). 


(B) Constitution of India (1950), Article 19 (1) (b). 


The petitioner, president of a Bank registered 
under the provisions of the Tamil Nadu Co- 
operative Societies Act and shareholder 
member of a Central Bank sought a writ of 
declaration that section 73-J introduced into 
the Tami! Nadu Co-operative Societies Act is 
inoperative and Rule 85-NA read with the 
section is invalid as offending the constitu- 
tional guarantee given to the petitioner under 
Article 19 (1) (c) of the Constitution, It 
was contended that séction 73-J in empower- 
ing the Government to appoint the Managing 
Director without option to the Board of 
Directors to elect him violated Art. 19 (1) (с) 
and that rule 85 NA would in effect tend to 
deprive the elected members of 
of their right to administer the affairs 
Society. 


of the 


Held: To achieve the object set out in the 
statement of objects and reasons as also the 
main objective which is reflected in the 


preamble to the Act, which is te facilitate ` 


the formation and working of co-operative 
societies for the promotion of thrift, self-help 
and mutual aid among persons with common 
economic needs, so as to bring about improve- 
ment in agriculture and industry, better 
methods of production, etc., of the Tamil 
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Nadu Co-operative Societies Act Chapter IX-B 
was introduced, If, therefore, the intendment 
of the Legislaturein introducing the new 
Chapter was to further the objective of the 
statute itself and to give an impetus to apex 
societies to have a blue-priat of their own and 
plans for development, and contemporaneously 
give their assistance by way of guarantee or 
pragmatic financia] help, and if section 73-J 
provides for the appointment of a Managing 
Director, who would be ех officio a member 
of the Board, there cannot be any complaint 
at all. [ Para. 7.] 


The pravisions of the Act show that the 
Managing Director, though having an overall 
control, of the day-to-day administration of 
the Bank, is one who shall carry into: effect 
the resolutions of the Committee, which 
consists of eight members of whom six are 
elected members and two are nomivated by 
the Government. One such nominated 
member is the Managing Director appointed 
under гше 85-NA, consequent upon the 
induction of section 73.] in Chapter IX-B of 
the Act. If, therefore, the Managing Director 
isto effectively implement the resolutions of 
the Committee, which, ex facie, have the 
voting majority, to decide on matters con» 
cerning the society, it would be idle for the 
petitioner to contend that the Managing 
Director has usurped the place of the Board 
as such and that there is an apprehension that 
Һе would see to it that his views and directions | 
prevail over those of the Board and its 
members. No specific complaint has been 
made and no illustrative grievance has been 
set out in the  pleadings, and the bare 
apprebension, that the Managing Director is 
likely to behave like an arbiter for himself 
without reference to the Board, stands merely 
as a bare apprehension without further proof' 
thereof. There is intrinsic evidence in the 
text of rule 85-NA toshow that the Managing 
Director should act in accordance — with the 
wishes or the resolutions ofthe Committee. 
So far as loan applications are concerned, 
which obviously form the major partof the 
trading activity of the Society, he could not 
scrutinise, but he is obliged to place them. 
before the executive committee for sanction. 
This is a sure indicia that the appointment of 
the Managing Director is only a stepein-aid to 
assist the Board іа the normal and proper 
discharge of its functions and to safeguard 
the interests of the State Government, who, 
by necessity, have got themselves involved in 
the activities, of the Society in public interest, 
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We have already referred to the statement of 
objects and reasons, which says that it was 
considered desirable that the extent of the 
liability of the State should be subject to the 
contro] of the State Legislature and that the 
apex institutions should bave а statutory 
recognition and status. In orderto achieve 
this and to provide themselves with a shield 
of supervision over the Board and to ensure 
that everything is all right in the matter of the 
treatment of the subjects which come up for 


discussion before the Board and such resolutions ' A. 


are in accordance with law, a Managing 
Director of the choice of the State Govern- 
ment which is intricately involved in the 
administration of such societies, was thought 
of. Here again such co-operative societies are 
formed for the promotion of thrift, self-help 
and mutual aid among persons of common 
economic needs and for the development of the 
community at large. Public interest thus being 
well served by such a co-operative movement 
the appointment of a managing director to assist 
the Board and to see that the affairs of the 
Board are properly performed in accordance 
with law. and to subserve the community at 
large, cannot be said to be an activity which 
has an impact on Article 19 (1) (c) of the Con- 
stitution at all. -> [ Para. 8.] 


Article 19 (1) (c) of the Constitution no doubt 
guarantees to every citizen the freedom to 
form associations or unions: No complaint is 
made that either section 73 J or rule 85.NA 
prevented the forming of such an association 
as contemplated in Article 19(1) (c) of the 
Constitution. The fundamental rights 
guaranted under Article 19 (1) (c) have to be 
viewed with reference to the facts of the 
particular case to find out whether the 
challenges against any particular order of the 
State make an impact or impinge upon the 


exercise of such a fundamental right or the 
acquisition of such right. (Para, 9.] 
Held, that the provision contained іп 


section 73-J and rule 85-NA have been 
validly enacted and do not violate Article 19 
(1) (с) of the Constitution 


Cases referred to:— 


Karibasappa v. State of Mysore, ( 1973) 2 Mys.L.J. 
43; Damayanti v. Union of India, (1971) 3 
S.G.R. 840: AIR. 1971 S.C. 966. 


Petition under Article 226 of the Constitution 
of India, praying t at in the circumstances. 
stated therein, and in the affidavit filed there- 
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with the High Court will be pleased to issu 

a writ or declaration calling for the reeord 

declaring section 73-| of the Co-operative 
Societies Act of 1971 in so far as it related to 
appointment of Managing Director and rule 
85 N.A. of the Tamil: Nadu ` Co-operative: 
Societies Rules, 1963, as unconstitutional and 
void and infringing the rights guranteed 
under article 19 (1) (c) of the Constitution of 
India and infringing the provisions of section 
26 of the Tamil Nadu Co-operative Societies 
ct. 


G. Venkataraman, for Petitioner. 


The Government Pleader, for R«spondents. ` 


The Judgment of the Court was delivered by 


Ramaprasada Rao, C7.—' The writ petition 
is filed by the President of the Peddanaicken 
Palayam Co operative’ Agricultural Bank 
Limited, After enumerating the various powers 
enjoyed by the Bank under the provisions of 
the Tamil Nadu Co-operative Societies Act, 
reference is made to the fact that the manage- 
ment and administration of the third respon- 
dent (Salem Co-operative Central Bank), of 
whom the petitioner is one of the shareholder- 
members, vests in the general body of its 
members, and that the general body is em- 
powered to constitute a Committee for the 
purpose of entrusting the management of the 
affairs of the Society to such nominees of theirs, 
As the Society has been registered under the ` 
provisions of the Tamil Nadu Co-operative 
Societies Act, it is a body corporate with 
power to hold property and do all things 
necessary for the purpose for which it was 
constituted. Reference is made to the general 
Dowers vested under Chapter VIII of the Act 
in the Government in and by which the 
Government is enabled to issue directions to 
the Registrar to make an enquiry or to take 
appropriate proceedings under the Act, if on 
audit or enquiry conducted by it, any ácts of 
misfeasance and  malfeasance are discovered. 
It is also stated that section 72 of the, Act 
empowers the Registrar to dissolve the Com- 
mittee of Management and appoint a person 
or a Committee of his choice instead. After 
referring to the above and the preamble of 
the Act, the complaint is against the introduc- 
tion of Chapter !X-B of the Act by the Tamil 
Nadu Co-op rative Societies (Third Amend? 
ment) Act, 1970. The grievance is that by 
С.О. Ms. No. 57, Co-operation, dated 23rd 
February, 1973, the provisions of Chapter IX-B 
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were made applicable to Central Co-opera- 
with effect from the date of the 
Particular reference is made to 
section 73-J of the Act and rule 85-NA of the 
Rules which were introduced by reason of the 
induction of Chapter IX-B, and the challenge 
is directly against the said two provisions on 
the ground that they are illegal and invalid 
and violate the rights guaranteed under 
Article 19 (1) (c) of the Constitution, 


2. Sofar as section 73-J (which is the new 
section) is concerned, it is alleged that the 
appointment of the Managing Director by the 
Government, without there being any option 
to the members of the Board of Directors to 
elect him, violates the provisions of Article 19 
(1) (с) of the Constitution. It is also stated 
that the composition of the Board of Directors 
of the Central Co-operative Society is changed 
by such compulsary induction of the Managing 
Director. The gravamen o! the charge is that 
the members of the Society are compelled to 
act with the Managing Director and that the 
aforesaid alteration in the composition and the 
apprehension that the Managing Director 
would way the Board, leads to the conclu- 
sion that it has an impact on the normal 
fundamenta] right of the shareholders to form 
an association under Article 19 (1) (c) of the 
Constitution. 


3. So far as rule 85-NA із concerned, it is 
stated that the powers conferred on the 
Executive in the garb of the rule-making 
powers conferred under section 73-M of the 
Act cannot empower the passing of such a 
rule and that, as in effect it would deprive the 
other elected members of the Board of their 
right to administer the affairs of the Society, 
it would constitute a violation of the funda- 
mental right vested in the petitioner. 


3-A. On all these grounds a writ of declara- 
tion is asked for declaring section 73-J asin 
operative and rule 85-NA, read along with 
the above section, as offending the constitu- 
tional guarantee given to the petitioner under 
Articlte 19 (1) (c) of the Constitution. 


4. In the counter-affidavit of the respon- 
Gents the allegations are denied and the legal 
contentions are met by saying that neither 
section 73-J nor rule 85 NA, which are 
challenged, would in any way offend the 
fundamental right enshrined in Article 19 (1) 
(c) of the Constitution. Particular reference 
is made to the text of the provisions challenged 
and it із averred that, as the Government 


‘have an obligation to safeguard the interests 


of the investing public and also the financing 
Bank, certain safeguards were thought of, 
and that, if, in order to achieve this object, an 
amendment to the Act was brought on the 
anvil and a Manging Director was sought to 
be appointed by the Government to the 
Board, that would not, in the absence of any 
allegation that the appointment would fer se 
interfere with the normal duties of the Board, 
violate any constitutional provision.. The 
further contention is that itis incorrect to 
say that by appointing ‘a Managing Director, 
the Government takes over the management 
of the Central Bank as alleged, and that, as 
the Managing Director is one among the other 
members of the Board, and as the views of the 
majority of the members would prevail, no 
prejudice would be caused by the induction 
of the two provisions. The allegation that there 
would be a change of composition of the Board 
and the members of the Board is said to be 
without any substance, and ultimately it is 
stated that the said section and the rule, which 
are challenged, were made in public interest, 
by way of remedial measures and in order to 
safeguard the interests of the members of the 
Bank and the general investing public as well 
and that, in these circumstances, a writ, as 
prayed for. ought nat to issue. ' 


5. The writ petition originally came up 
before my learned brother, Ramanujam, J., at 
a time when the ' Emergency provisions were 
in vogue and so the matter was directed to be 
posted before a Fuller Bench, as challenge ofa 
particular provision of ian enactment 
was involved. After the amendment of the 
Constitution, the writ petition comes up,before 
us for final hearing. 


6. Section 73.], which has been introduced 
by section 2 of the Tamil Nadu Co-operative 
Societies (Third Amendment) Act, 1970, 
(Tamil Nadu Act XXXII of 1970) reads as 
follows. i 


*€73-] (1) The Board shall consist of — 


(2) such number of members to be elected 
and nominated as may be prescribed; 


~ (8) the Managing Director, if any appointed 
under sub-seetion (2) and 
(Hi) an ex officio member to be specified 
in the rules: 
Provided that the number of nominated 


members shall notexceed one-fifth of the 
total number of members of the Board; 
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Previded further that the existing members 
of the Board on the notified date shall, 
subejct to the ‘provisions of section 8. con- 
tinue as members of the Board constituted for 
the first time after the notified date, until the 
expiry of their existing term cf office as 
members: Provided also that on the constitu- 
tion of the Board for the first time after the 
notified date, the existing office bearers of the 
Board on the notified date shall cease to hold 
Office as such and new office bearrrs shall 
be elected in accordance with the rules made 
under this Chapter. It provides for the 
appointment of a Managing Director as per 
sub-section (2) of section 73:). Sub-section 
(2) provides that a Managing Director or 
an Executive Officer for each apex society 
or central society may be appointed in such 
manner as may be prescribed and that the 
Managing Director, if appointed, shall be 
a member of the Board, ex officio.” | à 


7. Itis necessary at this stage to make a 
digression to find out the purpose for which the 
new chapter was introduced in the Act. In 
the Statement of objects and reasons for 
Tamil Nadu Act XXXII of 1974, it is stated 
that, as the apex socicties play a vital role, not 
only in the promotion of the interests of the 
affiliated units but also in the formulation of 
the policies and programmes for the develop- 
ment of the trade or industry with which 
the apex societies are concerned, as the 
State Government has also recognised the 
' role played by apex societies in implementa- 
tion of the: various development plans under- 
. taken by the State, and as the Government 
is sanctioning loans and grants and also giving 
guarantee for the Joans taken by. them from 
financing agencies, as the State Government 
is also participating in the share capital of 
the apex societies in alarge way, and as 
: ultimately such activities might involve the 
‘State Government’s liability to provide for 
the guarantee for a larger amount, it was 
considered desirable that the extent of such 
liability should be subject to the control of the 
State Legislature and the apex institutions 
availing themslves of such large assistance by 
way- of loans, grants and State partici- 
pation etc., should have a statutory recogni- 
tion and status. It is further stated that in 
the management of these types of societies 
special interests and particularly persons 
actually engaged in the trade or occupation or 
industry concerned, should have their share 
and rightful place. To achieve these objects, 


TE MADRAS LAW JOURNAL REFORTA 


{1979 


as also the main objective which is reflected in 
the preamble to the Act, which is to facilitate 
the formation and working of co-operative 
societies for the promotion of thrift, self help 
and mutual aid among persons with common 
economic needs, so as to bring about improve 
ment in agriculture and industry, better! 
methods of production, etc., Chapter IX-B was 
introduced. If therefore the intendment of 
tae Legislature in inducing the new Chapter 
was to further the objective óf the statute itself 
and to give an impetus to apex societies to 
have a blue-print of their own and plans for 
development, and contemporaneously give 
their assistance by way of guarantee or prag- 
matic financial help, and іі section 73-] pro- 
vides for the appointment of a Managing 
Director, who would be ех officio a member 
of the Board, there cannot be any complain! 
atall. Mr. Venkataraman, learned counsel for 


the petitioner, says that rule 85-NA which has . 


been introduced consequent upon the induc- 
tion of Chapter IX-B and section 73-J of the 
Act, gives a reasonable impression that the 
Managing Director would be the sole authority 
of the Board as such even in the normal day- 
to day administration, that he would bea 
substitute for the Board in the realistic sense 
and that therefore such a rule framed to.sub- 


serve the purpose of section 73-J ofthe Act | 


would offend the essential ratio of fundamental 
right guranteed under Article 19 (1) (c) of the 
Constitution. We are unable to agree. On 
a reading of rule 85-NA (which is reproduced 
below for ready reference). 
that no reasonable person can gain the impres- 
sion that the Managing Director is likely to 
ride rough-shod over any member and that 
he would be the only and sole authority. for 
the administration of the affairs of the 
Society: ` 


Rule 85-NA: (1) There shall be a Manag- 
ing Director in each central co-operative 
bank, who shall be appointed by the Govern- 
ment, : 


Every person appointed as the managing 
director shall possess such qualifications as 
the Government may determine. 


(2) The Managing Director shall be the 
executive authority of the bank апа shall 
carry into effect the resolutions of the Com- 
mittee. He shall have the over-all control 
of the day-to-day administration of tha bank 
and а correspondence shall be con- 
ducted by him or by any person authorised 
by him in this behalf. 


It will be clear,. 


p 
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` (3) The managing director may institute or 
defend any suit or other legal proceedings 
on behalf of the bank. 


(4) The managing director shall, have power 
for, andon behalf of the bank, to endorse 
and negotiate cheques and other negotiable 
instruments and to endorse and transfer 
promissory notes, Government and other 
bonds and securities, to sign deposit and 
other receipts of the bank and to do all acts 
connected with the business of the bank. 


(5) The managing director shall have power 
to draw and sign cheques on behalf of the 
Bank, to operate on accounts with other 
banks and to overdraw same : 


Provided that for any transactions exceeding 
such limit as may be fixed by the Registrar, 
the managing director shall exercise the power 
jointly with any of the deputy managers. 


(6) The managing director shall receive 
all loan applications made to the Bank and 
shall scrutinise and place them before the 
executive committee for sanction : 


` Provided that in the case of loans on the. 


security of jewels, fixed deposits and trustee 
securities, the managing director may sanc- 
tion and place the same-before the next 
meeting of the executive for its ratification. 


(7) The managing director shall exercise 
such other powers as may be vested in him 
by the Registrar or by the Committee. 


(8) The managing director shall convene 


the meeting of the Executive Committee ог. 


the Committee as and when found necessary, 
of the general body, as and when directed 
by the Committee or on receipt of.requisi- 
tion from requisite number or upon requisi- 
tion from the Registrar. 


(9) The managing directer may delegate 
any of his powers and functions to a deputy 


manager subject to ihe approval of the 

Registrar", . 
8. Thus it will be seen that the managing 
director, though having an over-all control, 
of the day-to-day administration of the Bank, 
is one who shall carry into effect the resolu- 
tions of the Committee, which consists of eight 
members of whom six are elected members 
and two are nominated by th- "Government. 
One such nominated member is the manag- 
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ing director appointed under rule 85-NA» 
consequent upon the induction of section 73-J 
in Chapter IX-B of the Act. If therefore, the 
managing director is to effectively implement 
the resolutions of the Committee, which ex 
facie, have the voting majority, to decide on 
matters concerning the Society, it would be 
idle for the petitioner to contend that the 
managing director has usurped the place of|` 
the Board as such and that there is an appre- 
hension that he would see to it that his views 
and directions prevail over those of the Board 
and its members. No specific complaint has 
been made and no illustrative grievance has 
been set out in the pleadings, and the bare 
apprehension, that the managing director is 
likely to behave like an arbiter for himsel 
without reference to the Board, stands merely 
as a bare apprehension without further proo! 
thereof. There is intrinsic evidence in the 
text of rule 85-NA to show tha: the managing 
director should act in accordance with. the 
wishes or the resolutions of che Committee, 
So far as loan applications are’ concerned 
which obviously form the major part of the 
trading activity of the Society, he could only 
scrutinise, but he is obliged to place them 
before the executive 'committee for sanction. 
This is a sure indicia that the appointment of 
the managing director is only.a  step-in-aid 
to assist the Board in the normal and proper 
discharge of its functions and to safeguard the 
interests of the State Government, who, by 
necessity, have got themselves involved in the 
activities of the Society in public interest. We 
have already referred to the statement of 
objects and reasons, which says that it was 
considered desirable that the extent of the 
liability of the State should be subject to the 
control of the State Legislature and that the 
apex institutions should have a statutory recog- 
nition and status. In order to achieve this 
and to provide themselves with a shield of 
supervision over the Board and to ensure that 
everything is all right in the matter of the 
treatment of the subjects which comé up for 
discussion before the Board and such resolu- 
tions are in accordance with law, a managing 
director of the choice of the State Govern- 
ment which is intricately involved in the 
administration of such societies, was thought of. 
We have already referred to the preamble, to 
which learned counsel also made reference. 
Here again such co-operative societies are 
formed for the promotion of thrift, self-help 
and mutual aid among persons of common 
economic needs and for the development of 
the community at large. Public interest thus 


s 


being well served by such a co-operative move- 
ment the appointment of a managing director 
"ito assist the Board and to see that the affairs of 
the Board are properly performed, in accord- 


ance with law and to subserve the community - 


at large, cannot be said to be an activity which 
has an impact on Article 19 (1) (c) of the 
Constitution at all. | 


9. Article 19 (1) (с) of the Constitution no 
doubt guarantees to every citizen the freedom to 
form associations or unions. No complaint is 
made that either section 73.] or rule 85-NA 
prevented the forming of such an associa- 
tion contemplated ın Article 19 (1) (c) of 
the Constitution. The fundamental rights 
guaranteed under Article 19 (1) (с) of the Consti- 
tution have to be viewed with reference to the 
facts of the particular case to find out whether 
the challenge against any particular order of 
the State does make an impact or impinge 
upon the exercise of such а fundamental right 
jor the acquisition of such right. 

10. Reference was made toa decision of the 
Mysore High Court in Karibasappa v. State of 
Mysore!. That was a case where-two notifications 
were made by the State Government under 
which they modified the provisions of the 
Mysore Co-operative Societies Act and 
nominated 15 officials as their representatives 
of the Board ot Directors of the Uo-operative 
Central Bank which ' consisted of elected 
members. All these officials were. to exercise 
their power and discharge their functions 
subject to the supervision, direction and 
control of the State Government. The effect 
of the notifications, as summarised by the 
Division Bench ot the Mysore High Court was 
that there was absolutely no chauce for any 
member of the Bank to get elected, as the 
nominated members of the Board were in the 
majority. That is not the case here. It was 
in those circumstances the the learned- Judges 
held that the true character of the notifications 
was that the overpment, in the guise of 
exercising contro] over the conduct of the 
business of the Bank, had taken over the 
management of the Bank in clear disobedience 
of the legislative mandates expressed in the Act 
and theretore infringed on the vested rights of 
the shareholders. The. facts of the present 
case are entirely different. Whereas there was 
an effacement of the Board in the Mysore case, 
there is a continuance of the Board in the 
instant case, with the only addition that a 
managing director was brought into the Board 


‚‚ орн 
d (1973) 2 Муз. LJ. 43, 
^ \ 2 - \ r 


Sub MADRAS LAw jouRNAr. nEPonf? 


pA ms 
.[1979 
as ex officio member to give all possible aid to 
the Board and to subserve its resolutions, and 
assist them in the management and proper 
conduct of the society. 


11. Another decision relied on by learned 
counsel for :he petitioner has also no relevance. 
In Damayaati v. Union of Indial, the Court was 
dealing with the Нпаі Sahitya Sammelan 
Act, 1962, znd was formulaung a proposition 
that the right to form an association necessarily 
implied that the persons forming the association 
had also the right to continue to be associated 
and also the right to be associated with only those 
whom they voluntarily admitted in the 
association. In that case, members who did 
not voluntarily seek for admission in the 
association were sought to be introduced into 
the association. The Supreme Court therefore 
observed : 


“Any law by which members are introduced 
in the voluntary association ‘without any 
option being given to the members to keep 
them out, or any law which takes away the 
membership of those who have voluntarily 
joined, it, will be a law violating the right to 
form an association. 


The facts of the present case are far different 
from those in the case before the Supreme 
Court. It is not even suggested that any such 
attempt is being made by the State to prevent 
persons from becoming members of this society 
ог to brirg in members into the Society: much 
against the wish of the existing members on 
tbe rolls of the Society. Any such law which 
mandates the acceptance of members who 
did not seek for voluntary admission to.tbe 
Society, but who are compelled to become 
such members by reason of the provision 
in the statute would certainly be one which 
takes away or offends the right to form an 
association of persons within the meaning of 

Article 19 (1) (c) of the Constitution but notthe ` 
induction of the managing director as ех officio 
member of the Board, who has nothing to do 
with the general body of members and who is so 
brought in only for the purpose of being of 
service to the: Board and contemporancously of 
service to themselves. The State itself is very 
much involvedin such apex societies and ‘it 
cannot be said that thereis any effacement of 
the Board or its members or a total avoidance 
of the rights of the elected members of the 
Board. We have already referred in detail to 
rule 85-NA, wherein it has been made clear 
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that the managing director is’not expected to 
interfere with the powers o! the Board which 
still retains the power to pass re olution: on the 
basis of the majority view. 


12 The complaint against both section 73-] 
and rule 85-NA therefore fails and we hold that 
both the provisions have been validly 
enacted and do not violate Article 19 (1) (с) of 
the Constitution. The writ petition accordingly 


fails and 18 dismissed with costs. Counse!’s 
fee Rs. 250. 
R.S. ——— Petition dismissed. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


(Special Original Jurisdiction.) 


Present:—G. Ramanujam and К. Sengottu- 
velan, JJ. 


M. Kali Mudaliar, Prop. M. K. M. Bus 
Service, 25, Mandapam Street, Maduran- 
thakam Petitioner* 
v. 
The State of Tamil Nadu, represented by 
its Secretary, Home Department, Fort St. 
George, Madras-9 and others 


Respondents. 


Motor Vehicles Act (IV of 1939), sec- 
tion 68-H H-—Constitution of India (1950), 
Articles 14, 226, 303—Nationalisation of bus 
route, Madras ‘to Pondicherry — Scheme of 
nationalisation — Validity challenged — State 
Legislature, whether can amend the Motor 
Vehicles Act directly—Nationalisation, whe- 
ther violates Article 14 — State Legislature 
competent to adopt Central Act and make 
suitable amendments — Nationalisation in 
the instant case violative of Article 14 but 
not violative of Article 303. 


The petitioner was a transport operator 
operating a vehicle between Madras and 
Pondicherry. A draft scheme of nationali- 
sation was published in relation to this 
route on 6th January, 1971. Objections 
were called for and 28th April, 1975 
was fixed as the date for hearing objections. 
The petitioner had challenged the scheme on 
the grounds that the State Legislature: could 
not directly amend the Motor Vehicles Act 
and introduce section 68-HH and that the 
nationalisation of the route in question which 
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was an inter-State route was violative of 
Article 14 and also-of Article 301 read with 
Article 303 of the Constitution. ` 

Held: On the basis of the principle laid 
down by the Full Bench in Second Appeal 
No. 1645 of 1974, the State Legislature 
could adopt the Central Act as its own and 
make suitable amendments thereto in exer- 
cise of its legislative power. [Para. 5.] 
Having regard to the object which was one 
of nationalisation of the route there was no 
reason as to why the local operators alone . 
Should be excluded and the operators having 
primary permits from other States should be 
allowed to run on the route as usual. Such 
a differentiation did not appear to be justified 
by the scheme of  nationalisation. In this 
view of the matter the proposed scheme 
would be violative of Article 14 of the 
Constitution. [Para. 8.] 


The Legislature of a State while enacting a 
law under motor transport was not making 
a law оп trade and commerce, or inter-State 
trade and commerce so as to attract „һе 
limitation contained in Article 303. Arti- 
cle 303 could not be taken to be a fetter on 
the legislative power of the Parliament or 
the State Legislature in making a law under 
any legislative topic other than the one relat- 
ing to trade and commerce. The draft scheme 
in this case was not violative of Article 303 
of the Constitution. [Рата. 10.] 
Cases referred to:— 

Zaverbhai v. State of Bombay, 1954 S.C.T. 
851: (1955) 1 S.C.R. 799: A. I. R. 1954 
S.C. 752; Attorney-General for Ontario v. 
Attorney-General for the Dominion, (1896) 
A.C. 348; Jaora Sugar Mills v. State, (1967) 
1 S.C.J. 92: (1966) 1 S.C.R. 493: (1967) 
M.L.T. (Crl.) 10: A.I.R. 1966 S.C. 523; 
Krishna Chandra v. Union of India, (1975) 
2 S.C.C. 302: А.Т.К. 1975 S. C. 1389; 
Zoolfiquar Ali у. Official Trustee, (1967) 69 
Bom.L.R. 326; Sindhi Sahiti Multipurpose 
Transport Co-operative Society Lid. у. State 
of Madhya Pradesh, (1977) 1 S.C.W.R. 
145: (1977) 1 S.C.C. 403: (1977) 2 S.C.R. 
86: A.I.R. 1977 S.C. 441; Prag Ice and 
Oil Mills v. Union of India, 1978 Cri.L.J. 
1281: (1978) 3 S. C. C. 459: (1978) 3 
S.C.R. 293: A. I. R. 1978 S.C. 1296; 
Kalyan Singh v. State of U.P., (1963) 1 
BC 50; A. L К. 1962 S. C, 1183; 
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„Мага Reddiar v. Saradambal, (1979) 2 
:M.L.J. 33: 92 L. W. 275: A.L.R. 1979 
Mad. 223; B. S. Padmavathamma v. Andhra 
Pradesh S tate Road Transport Corporation, 
e) 1 A.P.L.J. 492: (1978) 2 An.W.R. 
559. 


Petition under Article 226 of the Constitu- 
tion of India, praying that in the circumstances 
stated therein, and in the affidavit filed there- 
with the High Court will be pleased to. issue 
a writ of prohibition, prohibiting the respon- 
dent herein from taking any proceedings 
pursuant to the draft scheme published in the 
Tamil Nadu Government Gazette, Extra- 
ordinary, Part-III, dated 6th January, 1971 
in respect of the petitioner's route Madras 
to Pondicherry. 


"С. Ramaswamy for M. Krishnappan, 
Petitioner. 


P. Krishnamoorthy, Government. Pleader and 
N, G. Krishna Ayyar, for Respondents, 


‘The Order of the Court was made by 


Ramanujam, J.—The petitioner herein is a 
-transport operator operating a vehicle from 
Madras to Pondicherry. A draft scheme of 
‘nationalisation was published in relation to 
this route on 6th January, 1971. Objections 
-were called for and 28th April, 1975 was 
fixed as the date for hearing: the objections. 
‘The petitioner has filed this writ petition on 
21st April, 1975 seeking a writ of prohibition 
prohibiting the respondents from taking any 
further proceedings in pursuance, of the said 
‘draft scheme, dated 6th January, 1971. The 
followfng contentions have been urged by the 
petitioner in. this writ petition :— 


(1) Section 68-HH which has been intro- 
duced in the Motor Vehicles Act by: Tamil 
Nadu Amendment Act XVIIT of 1968 is 
invalid for the reason that the State Legisla- 
ture cannot directly; amend the : Motor 
Vehiclés Act enacted by the Parliament 
nctwithstandirig ' Article 254 (2) of the 
Constitution. (2) That the nationalisation 
of the route in question which is an inter- 
State route is violative'of not only Article 14 
"but also of Article 301 read with Article 303 
of the Constitution." (3) That there’ is 
inconsistency between the entries found in 
Schedules I and II in that the petitioner's name 
is shown in Annexure T though the -scheme 
ig said to ђе 0 the total exclusion of all pri- 


for 
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vate operators. (4) That section 68-ETH, in 
so far as enables the State Government to 
delegate the power to more than one autho- 
rity, is bad. 


2. The contentions Nos. 3 and 4 set out 
above have already been dealt with in W.P. 
No. 2963 of 1974 and they have been reject- 
ed exactly under similar circumstances. 
Hence, these contentions have to be rejected. 
following the view taken in that case. Only 
the first two contentions remain to be consi- 
dered. 


3. As regards the first contention the peti- 
tioner’s submission is as follows :—Sec- 
tion 68-HH has been added to the Motor 
Vehicles Act authorising the State Govern- 


ment to delegate by notification the powers” 


exercisable under Chapter IV-A by the State 
Transport Undertaking, being the State itself, 
to such authority or Gazetted Officer subordi- 
nate to the State 
specified, in the notification. In pursuance 
of the powers conferred on the State Gov- 
ernment by section 68-HH the State Govern: 
ment has by its‘order G.O. Ms. No.’ 1199, 
Home, dated 20th May, 1969 delegated the 
power to the Director of State Transport 
Department. This delegation will include 
the various powers under Chapter IV-A of 
the Act including the power under sec- 
tion 68-C to form the opinion, mentioned 
therein and promulgate a draft scheme. It 
is in pursuance of this delegation the Direc- 
tor, State Transport Department, Madras has 
promulgated the draft scheme -on 6th Janu- 
ary, 1961 which is impugned herein. If 
section 68-HH was not there, the ‘opinion 
would have been formed by the State Gov- 
ernment in accordance with the rules of 
business made under Article 166 of the 
Constitution and the Director of Tamil Nadu, 
State Transport Department would have no 


locus Standt to frame a draft scheme under - 


section 68-C of the Act. Section 68-HH 
has been introduced by the Tamil Nadu Act 
XVII of 1968. But the Tamil Nadu 
Legislature has no power directly to repeal 
or amend a Central Act notwithstanding the 
provision in Article 254 (2) of the Consti- 
tution. The said Article does not authorise 
the’ Legislature of a State either to repeal or 
amend a Central Act and in so far.as the 
Tamil Nadu Act XVTIT of 1968 has amend- 


Government as may be . 


1] 


ed the Central law..by introducing sec- 
tion 68-HH, it has to be taken to-be void. 


4. Learned counsel for the petitioner іп 
support of his submission relied on a deci- 
sion of a Division Bench of this Court in 
Writ Appeal No. 526 of 1975 batch dated 
15th April, 1975 (V. С. Ramakrishnan, 
Sri Ramakrishna Bus .Service, Wallajabad 
appellant etc.). In that case by section 5 
of Tamil Nadu Act XLVIII of 1974, sec- 
tion 133 (1) of the Motor Vehicles Act was 
repealed. The said Madras amending Act 
received the Presidential assent on 4th 
November, 1974 and the amending Act came 
into force. from 8th November, 1974. It 
was contended before the Bench that it is 
beyond the power of the State Legislature 
to enact section 5 which repealed section 133 
(1) of the Motor Vehicles Act. Dealing with 
this contention the Bench observed that though 
the topic of legislation, motor transport, 
is a.concurrent subject covered by Entry 35 
of List III of the VII Schedule to the 
Constitution, there being no power given by 
the Constitution to the State. Legislature to 
directly repeal a Central enactment under 
that entry, the State Legislature cannot amend 
or repeal any Central Act, notwithstanding 
the existence of Article 254 (2). of the Cons- 
titution. According to the Bench, 


“That was settled by the Supreme Court long 
. before, for instance, that proposition was 
held by Zaverbhai v. State of Bombay. 
Under section 107 (2) of the Government 
of India Act, 1935, which is similar to 
' Article 254 (2) of the Constitution of 
India, the Central - Legislature had по 
authority conferred upon it to enact 
a statute repealing directly any provincial 
statute. This proposition was justified by 
a. decision on a like provision in the 
Canadian Constitution in Attorney-General 
‘for Ontario v. Attorney-General for" the 
Dominion?, where it was held that though a 
‚ law enacted by the Parliament of Canada 
and within its competence would override 
Provincial legislation covering the’ same 
field, the Dominion Parliament had’ no 
authority conferred upon it under the 


1. 1954 S.C J. 851: 
1954 S.C. 752. 
2. (1896) А.С. 948. 
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Constitution to enact а statute repealing 
directly any Provincial statute”. 


The observations of the Supreme Court in 
Zaverbhai's caset, relied on by the Bench are 
these :— ` 


“Discussing ће nature of ће power of ће 
. Dominion Legislature, Canada, in relation 
to that of the Provincial Legislature, in a 
situation similar to that under section 107 
(2) of the Government of India Act, it 
was observed by Lord Weston in Attorney- 
General for Ontario v. Attorney-General 
for the Dominion?, that though a law enact- 
ed by the Parliament of Canada and with- 
in its competence would override Provin- 
-cial legislation covering the same field, the 
Dominion Parliament had no authority 
conferred tipon it under the Constitution 
to enact a statute repealing directly any 
- Provincial statute. That would appear to 
have been the position. under section 107 
(2) of the Government of India Act with: 
reference to the subjects mentioned in the 
. Concurrent List". S 


It is on the basis of the above observations 
section 5 of Tamil Nadu Act XLVIII of 
1974, was struck down as being unconstitu- 
tional by the Division Bench. The conten- 
tion of the learned counsel for the petitioner 
is that in view of the said decision of the 
Division Bench section 68-HH of the Act 
which has been introduced, by the Tamil Nadu 
Act XVIII of 1968 has to be struck down 
as unconstitutional’ for want of legislative 

competence. . i 


5. The learned counsel for the respondents on 


the other hand submits that the decision of the 
Bench in the above, case should be taken to have 
been: impliedly overruled by the Full Bench 
decision of this Court in Natesa Reddiar and 
another ‘у: Saradambal -and two others’. In 
the said second: appeal the question that arose 
for consideration before the Full, Bench was 
as regards the constitutional validity of the 
Tamil Nadu Hindu Women’s Rights to Pro- 
perty (Extension to Agricultural Lands) Act. 
The said Act merely amended the Hindu 
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Women’s Rights to Property Act XVIII of 
1937, which isa Central Act, so farasitis . 
applicable to Madras State. A similar conten- 
tion as theone inthis case was urgedin that 
caseas well. Itwas urged in that case that it: 
is not open to the State Legislature to amend 
the definition of property occurring їп the 
Central Act as it has no power to do so. 
This contention was also based on Ше 
observation of the Supreme Court above 
extracted in Zaverbhai’s case}, Dealing ‘with 
the said observations of the Supreme Court 
‘with reference to the contention put forward 
by the.petitioner, the Full Bench observed 
that these observations cannot be taken to be 
even obiter dicta’ Deing casual observations 
- and thé above observations cannot.bé taken 
advantage of by the appellants to’ question 
the validity, of ‘the Tamil Nadu Act XXVI 
of 1947, on the ground that the provincial 
Legislature cannot directly amend the Central 
. Act, and that the said observations have to 
be taken only as casual observations and not 
as a decision in that case and thaf such an 
observation on a question which the Supreme 
Court was: not required to decide cannot Ье 
freated as having been decided so as to 
become a binding decision. ІЁ was held 
ultimately in that case that -so long as the 
State Legislature could adopt and incorporate 
an Act passed bythe Central Legislature by 
making suitable amendments thereto, it can 
adopt the Central Act and amend the same 
provided the requisite assent has been obtain- 
ed from the President under section 254 (2) 
of the Constitution. The Full Bench has 
also pointed out that the State Legislature 
could adopt and, incorporate an Act passed. 


by the Central Legislature by making suitable . 


amendments thereto, is concluded by the two 
decisions of Supreme Court i.e., Jaora Sugar 
Mills v. State? and Krishna ‘Chandra v. 
Union of India’. Though the ' Full Bench 
has not referred to the decision of the eär- 
lier Division, Bench in Writ Appeal No. 526 
of 1975, batch, the observations of the 
Supreme Court in Zaverbhai’y case*, which 
formed the basis for the decision of the 


Division Bench were understood as casual 
1. 1954 8.0.7. 851; (1955) 1 S.G.R. ‚799: A-LR# 
1954 S.C. 752. 
2. (1966) 1 S.C.R. 493 : (1967) 1 say. 92: 
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observations and not as a binding decision. 
The Full Bench has taken the view that the 
said later two decisions of the Supreme Court 
indicate that the observations in Zaverbha?'s 
caset, cannot be correct. The Full Bench 
also ‘referred to the decision of the Bombay 
High Court in Zool fiquar Ali v. Official 
Trustee?, which took a view different from the 
said observations made in Zaverbhai’s case’. 
We are, therefore, inclined to agree . with 
the learned counsel for the respondents that 
in view.of the Full Bench decision which has 
taken a contrary view, the decision of the 
Bench in Writ Appeal No. 526 of 1975 should 
be taken tohave been impliedly overruled. 
We агё of the view that on the basis of 
the ‘principle laid down in the Full Bench in 
Second Appeal No. 1645 of 1974, the State 
Legislature can adopt the Central Act as its 


own and make suitable amendments thereto. 


in exercise of its legislative power. In this 
case, admittedly the State Legislaturé has 
got ‘the power to legislate on the topic of 
motor transport under Entry 35 of List III. 

Instead of making a separate law it’ adopted 
the Motor Vehicles Act, which is a Law 
enacted by: the Parliament, as its own and 
introduced section 68-HH therein. It is 
always open to any Legislature if, it so 
chooses to adopt any existing piece of legis- 
lation made by any other legislative body as 
its own and apply the same with such modifi- 
cations .as considered necessary to suit its 
object and purpose and by such adoption and 
incorporation the Act which has been incor- 
porated becomes an Act passed by it. It 
must be rémembered that the case before the 
Full Bench related to the amendment made 
by the State Legislature in exercise of its 
power under legislative Entry in List IT to a 
Central law made in respect of a legislative 
Even in such а сазе, the 
Full Bench felt that the. State Legislature 
could adopt and incorporate a legislation made 
by the Parliament and amend the same as if 
it were an Act passed by it within its legis- 
lative sphere. Неге we have an'a fortiori 
case where both Parliament and the State 
Legislature have concurrent power to enact on 
the topic of motor transport. It is trué the 
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Parliament has:made a comprehensive law on. 
the topic of motor transport, by enacting the 
Motor Vehicles Act.. But Article 254 (2), 


specifically enables the State Legislature to 
enact a law on the same topic in exercise, of, 


its legislative power with the assent of thẹ 
President, 
of section 68-HH being invalid for the rea- 


son that the State Legislature has no legis-. 


lative competence to do so. In view of the 
foregoing discussion, the first contention has 
to be rejected. 


6. The second contention is two fold. One 
is that the nationalisation of inter-State route 
in this case offends Article 14 as being dis- 
criminatory, As regards the ‚ complaint 
based on Article 14, the SHEER is. as fol- 
lows: 


In the draft Schedis relating to the route in 
Schedule I item 3 it is stated that the scheme 
is for the complete exclusion of the operators 
other tham those holding primary permits 
issued by the transport authority of Pondi- 
cherry. ^ According to the petitioner there 
are five operators including himself for whom 
permits have been issued for the: route in 
question by the transport authority i in Madras 
State, and three operators who had been 
granted permits by the Pondicherry - State 
Transport Authority. .In а scheme of 
nationalisation of road transport for an area 
or a route there is no justification for per- 
mitting the operators holding primary per- 
mits issued by the Regional Transport Autho- 
tity of Pondicherry State to operate while 
eliminating the operators who got primary 
permits from the authorities in Madras State. 
Permitting the primary- permit holders of 
Pondicherry alone to continue to ply on: the 
route will amount to a hostile and: conscious 
discrimination which is hit under Article’ 14 
of the Constitution. It is also stated that 
such discrimination between persons having 
primary permits from local authorities and 
those getting primary permits from authori- 
ties outside the State has no reasonable nexus 
with the object of the scheme of nationalisa- 
tion. 


As regards this contention learned counsel 
for the-respondents submits that Chapter IV-A 
‚ under which the scheme of nationalisation 
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has been notified is included in the 9th' Sche- 
dule and therefore no challenge can be made 
against a scheme framed under Chapter 
IV-A. under Articles 14 and 19 of the.Con- 
stitution, | The inclusion of Chapter IV-A 
in the. 9th Schedule will. certainly give im- 
munity for the- said -Chapter fram a challenge 
under Articles 14 and 19 of the Constitution. 
But the said immunity cannot extend to. all 
the schemes or other proceedings taken under 
the said Chapter. Immunity cannot extend 


. - to the executive action taken under Chap- 


ter ТУ-А. This nas.been so held in Sindhi 
Sahità Multipurpose Transport, Co-operative 
Society Limited v. State of Madhya Pradesh 
and others', In that case the Supreme Court 
has held that though Chapter IV-A of the Act 
is not open to any constitutional challenge in. 
view of its inclusion in 9th Schedule, it is 
open to any aggrieved person to challenge 
any scheme framed thereunder on the ground 
thai it is not a valid scheme’ as required by 
the provisions of Chapter IV-A. Prag 
Ice and Oil Mills v. Union of India*; is a. 
case which arose under the Essential Commo- ' 
dities Act. In that case the Supreme Court, 
expressed the view that thougk the Essential 
Commodities Act, having been placed in the: 
9th Schedule of the Constitution, is not open ' 
to constitutional attack, that protection does 

not extend to anything done or.to be done 

in future under any of the provisions of the 

said Act or any orders made under section 3: 
of that Act. In view of "езг decisions the 

schemes framed under Chapte- IV-A can be 

challenged on the basis of a discrimination 

violative of Article 14. ` 


7. On the merits of the petitioner’s conten- 
tion that the notification is discriminatory and 
as such it is violative of Article 14 in that 
out of the seven existing operators on the 
route only five are eliminated and the rest 
are being, allowed to operate on the route 
which has been nationalised, learnéd counsel 
for the respondents contends that unless the 
persons having primary permits from Pondi- 
cherry State are allowed te; continue to ope- 





I. (1977) 1 S.C.W.R. 145: (1977) 1 S.G.C. 403: 
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rate, the - Government of Pondicherry may 
refuse to -countersign the permits issued to 
the vehicles introduced on the route-as a re- 
sult of the nationalisation, that-only with a 
view to avoid such a situation the operators 
having primary permits from’ Pondicherry 
State have not been excluded from operating 
on the route. The reasoning given by the res- 
pondents.for not excluding the operators hav- 
ing primary permits from Pondicherry State 
'has no nexus with the object of the scheme 
which is one of nationalisation of the route 
in question. The fact that some other autho- 
rity in Pondicherry may not give its counter- 
signature, if the persons having primary per- 
mits from that authority are not allowed to 
continue on the route is quite irrelevant. It 
has no rational relation with. the object of 
nationalisation. - 


8. It is also submitted by the learned coun- 
sel for the respondents that the operators 
having primary permits from the Madras 
State and operators having primary permits 
from Pondicherry State are persons differ- 
ently situated and therefore a differentiation 
may be made between the two.. But, having 
regard to the object which is one of nationali- 
sation of the route there is no reason as to 
why the local operators alone should be ex- 
cluded and the operators having primary per- 
mits from other State should be allowed to 
run on the route as usual. Such a differ- 
entiation does not appear to be justified by 
the scheme of nationalisation. In this view 
of the matter we are inclined to hold that the 
proposed scheme is violative of Article 14 of 
the Constitution. ' 


view has been taken 
by the Division Bench of Andhra 
Pradesh High Court in B. S. Padma- 
vathamma v. Andhra Pradesh State Road 
Transport Corporation by its General Mana- 
ger, Hyderabad and 3 others, wherein the 
Court has upheld the attack based on Article 
14 for the reason that the draft scheme ex- 
pressly provided for saving some of the ope- 
rators while eliminating others thereby bring- 
ing about a discrimination between the ope- 
rators of that State and those in other States. 


9. A similar 
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10. Coming to the further submission of the 
learned counsel that the scheme is violative 
of Article 303 of the Constitution, it 
15 seen that a decision of the Andhra 
Pradesh High Court in В. 5. Padma- 
vathamma v. Andhra Pradesh State Road 
Transport Corporation by its General Mana- 


ger, Hyderabad and three others, supports 


the petitioner’s stand. In that case, a draft 
scheme proposed under section 68-C of the 
Act in respect of an inter-State route was 
challenged inter alia on the ground that it is 
violative of Article 303. The Court upheld 
that contention, on the ground that the pro- 
posed draft scheme does make- and bring 
about a discrimination ‘between the operators- 
in one State and operators of- another State 
and: as- such it is hit.by Article 303 of the 
Constitution. The reasoning of the learned 
Judges in that case is this: 


“Articles 301 to 303 do make, in our opi- 
nion, one thing clear. While the Parlia- 
ment can impose restrictions on the free- 
dom of trade, commerce and intercourse, , 
between ane State and another or within 
any part of the territory of India, in pub- 
lic interest, it shall not, in that process, 
provide for preference to the stibjects of 
one State over another, or discriminate the 
subjects of one State against another. ' The 
constitution makers, obviously wanted to 
ensure the economic integrity of the coun- 
try by prohibiting such preference and 
discrimination, with a view to promote the 
true integration and unity of the people 


of India. Now, it is axiomatic that what 
the law cannot do, the. authority 
acting under the law cannot equally 
do. It may 'alsó be noticed that 


Article 303 does not even provide for 
any classification on the basis of territory, 
or otherwise, as is held by Courts to be 
authorised by Article 114. If we contract 
the language emphasised in clause (b) of 
Article 304 this aspect becomes clearer. 
We are, therefore, of the opinion that Mr. 
Venugopal is right when he complains that, 
the proposed schemes do make and bring 
about a discrimination between the opera- 
tors of- this State and the operators of the 
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Karnataka . State aod are, у. therefore; hit: m 
‘Article: 303.7 


Learned counsel for -the respondents faced’. : 
with the above decision contends that the saidi. 
decision, runs counter. to the decision of the 

Supreme . Court, in Kalyan Singh у. State of 

U. Р. апа. that the said decision has поб. 
given due "weight to the: following parse 
осш in section 303. (1): 


2 


ИГИ ` by virtue of any ‘entry reat- ` 
.ing to trade’ ard commerce in мш the 


“Lists in the Seventh Schedule." 


According to-the T ЕЕ unless ‘the dis- : 
crimination -between one State and another” 
is brought about by a legislation on a topic. 
relating to trade and commerce in any of. the 
Lists in 7th Schedule, Article 303 will not. 
come into operation, and the draft scheme is 
not a law made by the legislature of, a State 
by virtue of any entry relating to trade and 
commerce which contemplates preference of 
опе, State over another or a discrimination 
between the State and another. ‘and ‘only in 
such cases Article 303 ‘can be invoked. 


‘Learnéd ` ‘counsel seeks support for this sub- 


mission from a passage in: Seervai’s Consti-: 
tutional law ot India, „Second * Edition, 
Volume dts" = РЕС 


“The non- "obstante. clause .іп. Article 303 
(1), in so far as-it-réfers {о Parliament, 
limits Parliament’s power to impose restric- 
tions on the freedom of trade, commerce or 
intercourse in the public interest. ' This 
limitation denies to Parliament the power 
to make any law giving, or authorising” the 
giving of any preference to one State’ over 
` another, or making or authorising the mak-. 
ing of, any discrimination between the 
` State and another.by virtue, ОЁ. any entry 
relating to trade and commerce: in апу of 
the Lists-in' Schedule VII. ` It is clear that 
the words referring о. the , entries, "what- 
ever may be the content of those entries, 
are words of limitation and, they do not 
exclude preference or discrimination: by 
virtue of any other entry, though as has 
been submitted earlier, any such preference 
or (ишни would have to stand the 
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"test-of Article 14. -` It is clear however 
that under our Constitution an entry ге-` 
lating to tradd or commerce cannot. cover a 
tax since taxing entries are separated from 
the general subject of legislation. Therefore, 
the discrimination which is forbidden: does ` 
not refer to a tax and the same is true of, 
the State Legislatures’ since the language is is 
identical." ' 


. Article 303 refers tora law- made by Par-^ 


, lament or a Legislature of-a State under any’: 
; eniry relating to.trade and commerce in any 
, of the Lists in 7th Schedule and says that а. 


law made,under that ‘entry "cannot'give or- 
authorise any preference of one State. over. 
another or таке a differentiation. between one · 
State and another. It is not possible: to ` 
ignore the language of Article 303 and say 

that any discrimination -made. between one 

State and another or people of опе State-and ` 


- another in any legislation can be challenged 


under Article 303. The trade and commerce - 
as a topic of legislative entry ‘occtirs in Entry : 
4l and Entry 42 of List I, Entry 26 of List 
2 and Entry 33 of List 3. Here, the provi- 
sions of Shapter IV-A. of thé Motor Vehicles 
Act have been enacted under the legislative 
Entry 35 occurring in List 3. Therefore, 
the Legislature of a-State' while ‘enacting a- 
law under Motor Trànsport is not making a 
law on 'trade.and commerce, or inter-State 
trade ánd- commerce so.às tó attract/the limi- 
tation contained in Article 303.. ` The Arti- 
cle-303, in our view, cannot be taken to be 
a fetter on the legislative power of thë Par- 
liament or of the State Legislature in making 
a law under any legislative topic other than 
the one relating to trade and commerce. This 
aspect of the matter has not been considered 
by the Andhra Pradesh High Court in the 
above ‘case, presumably the point was not. 
urged before them. We are, therefore, of| 
the view that the draft scheme. in this сае 
is not violative of Article 303 of the Consti- |. 
tution. | 


ros a result of the е я занои, 
үө draft scheme has to'be held to be bad for. 
violation of Article’ 14. ` Therefore, this writ 
petition is- апы, 


МЕНАН ' Petition allowed. 


S.J. 
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IN THE HIGH COURT OF JUDICA- 
TURE АТ MADRAS. ` wa 
(Special Original Jurisdiction.) 

PRESENT :—G. Ramanujam and: S. Rainavel 


Pandian, JJ. 
V. Velluswamy Petitioner® 
v. D i РЕР 


The Inspector-General of Police, Tamil 
Nadu, Madras-4 and another 


Respondents. 


Tamil Nadu Police Subordinate Services 
Discipline and Appeal) Rules, rule 15-A— 
‘onstitution of India (1950); Article 226 (3) 

—Petitioner Detective Inspector in Police 

Department — Charges framed against and 

disciplinary enquiry conducted — Petitioner 

compulsorily retired from service — Appeal 
by petitioner to Inspector-General of Police 

—Appeal dismissed — No petition to review 

the order by the Government — Petitioner 

straightaway -filing writ of certiorari to quash 
the order—Alternative remedy not exhausted 

— Extraordinary jurisdiction of ihe Court, 

whether can be invoked. 


The petitioner who was a Detective Inspector 
was suspended from service pending enquiry 
into.certain charges. A set of three charges 
was framed. A disciplinary enquiry follow- 
ed and ultimately the petitioner was compul- 
sorily retired from service. The petitioner 
filed «an appeal against the said order of 
punishment to the Inspector-General of Police. 
The said appeal having failed, the petitioner 
filed a writ petition with a prayer for the 
issue of a writ of certiorari to quash the 
order of punishment imposed by the original 
authority. “A - preliminary -objection . was 
taken regarding the maintainability of the 
writ petition. ` Е 


Held, that as per rule 15-A of ће Tamil 
-Nadu Police Subordinate Services (Discipline 
and Appeal) Rules any ' person aggrieved 
against an order of the punishing authority 
or the appellate atithority can make repre- 
sentations to the Government which is higher 


than the appellate authority for revising the 
ee ng d 
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orders from the appellate authority and the 
Government may call for the records from 
the appellate authority and review the orders. 
Admittedly the petitioner had not approached 
the Government with an application for 
review under the said rule 15-A. If 
rule 15-A is treated to be an alternative 
statutory remedy available to the. petitioner, 
then Article 226 (3) will come in the way 
of the petitioner maintaining the writ peti- 
tion. Article 226 (3) as amended specifi- 
cally says that no writ petition shall be enter- 
tained jn a case where there is an alternative 
remedy available to the party except in cases 
where enforcement of fundamental right is 
involved. [Para. 3.] 


Rule 15-A specifically says that the power of 
the Government to review an order passed 
by the subordinate authority can be invoked 
by the party. In view of the finding that 
rule 15-A gives an alternative remedy to the 
petitioner to agitate against an order of 
punishment imposed by the original authority 
as affirmed by the appellate authority, the 
writ petition cannot be entertained. 


[Pare. 6.] 
Case referred to:— 


Shiraguppi v. Deputy Superintendent of 
Police, 1978 Lab.I.C. 60: (1977) 2 Karn. 
L.J. 225: I.L.R. (1977) 2 Karn. 1131: 
(1977) 2 Serv.L.R. 836. i 


Petition under Article 226 of the Constitu- 
tion of India, praying that in the circumstan- 
ces stated therein, and in the affidavit filed 
therewith the High Court will be pleased to 
issue a writ of certiorari calling for the 
records of the 1st Respondent in his C. No. 
194778|API|77, dated 22nd April, 1978 con- 
firming the order of the 2nd Respondent, 
dated 18th January, 1977 and quash the same. 


B. Shontha Kumar, for Petitioner. 


Ramajagadeesen, - for Government Pleader, 
for Respondents. 


The Order of the Court was delivered by 


Ramanujam, J.—The petitioner who was a 


Detective Inspector till March, 1976 was sus- 
pended from service pending enquiry on cer- 
tain charges. On 15th March, 1976 a set 
of three charges had been framed against 
him. A disciplinary enquiry followed and 
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ultimately the petitioner was compulsorily- re- 
tired from service by the second respondent. 

Thereafter the petitioner filed an appeal 
against the said order of punishment to the 
Inspector-General of Police, the first respon- 
dent herein. The said appeal having failed, 
the petitioner has come before this Court with 
& prayer for the issue of a writ of certiorari 
to quash the said order of punishment pass- 
ed by the original authority as affirmed by 
the appellate authority. 


2. The learned counsel for the petitioner 
has raised various grounds which according 
to him go to the root of the matter, and if 
the grounds urged by him are accepted, the 
order of punishment would stand vitiated. 
The learned counsel generally points out the 
various defects at the various stages of the 
enquiry proceedings and states that those 
defects virtually vitiated the enquiry proceed- 
ings. But having regard to the nature of 
the order which we propose to make in this 
case, it is not necessary to go into the merits 
of the said contentions put forward by the 
learned counsel for the petitioner. 


P 4 


3. The respondents have taken a prelimi- 
nary objection to the maintainability of the 


writ petition apart from meeting the various. 


contentions advanced by the petitioner as to 
.the alleged defects at the stage of the enquiry. 
The preliminary objection is that as against 
the appellate order passed by the first res- 
pondent a right of review before the Gov- 
ernment is available to the petitioner under 
rule 15-A of the Tamil Nadu Police Sub- 
ordinate Services (Discipline and Appeal) 
Rules, 1955 and that in view of: ‘the said 
alternative remedy available to the petitioner, 
he cannot invoke the extraordinary jurisdic- 
tion of this Court under Article 226 of the 
Constitution, especially after the amended 
provision in Article 226 (3) of the Consti- 
tution had come into force. Rule 15-A is 
as follows: 


"15-A. Nothing contained in these rules 
shall be deemed to preclude an authority 
higher. than the appellate authority from 
reviewing any case either on its own ini- 
tiative or on representation from a mem- 
. ber of the service against the order of the 
punishing authority or appellate authority 
or the order of an authority higher than 
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the appellate authority but lower than it- 
Self and passing such orders as it thinks 
proper. For this purpose, it may 
call for the records at ‘any 
stage notwithstanding that any representa- 
tion already made to a subordinate ‘autho- 
rity for reviewing the case has not been 
gone into or disposed of: 


a Provided, however, that no application for 


review shall be preferred more than once 
in respect of the same order: 


` Provided further that members of the 
constabulary (Police Constables and Head 
Constables) shall be eligible to make one 
representation to the Government against 
orders of dismissal after exhausting the 
right of appeal.” 


As per the said rule any person aggrieved 
against an order of the punishing authority 
or the appellate authority can make repre- 
sentations to the Government which is higher 
than the appellate authority for reviewing 
the orders of the appellate authority and the 
Government may call for the records from 
the ^ appellate authority and review the 
case. Admittedly the petitioner has not ap- 
proached the Government with'an application 
for review under the said rule 15-A. ^ If 
rule 15-A is treated to be ап alternative 
statutory remedy available to the petitioner, 
then Article 226 (3) will come in the way 
of the petitioner maintaining the writ peti- 
tion before this Court. Article 226 (3) as 
amended specifically says that no writ peti- 
tion shall be entertained by this Court in a 
case where there is an alternative remedy 
available to the party except in cases where 
enforcement of fundamental rights is involv- 
ed. "Taking note of this position, the learned| 
counsel for the petitioner contends that 
rule 15-A cannot be taken to be an alterna- 
tive remedy at all as the said rule merely 
enables the Government to review the orders of 


‘the subordinate authorities on its own initia- 


tive and stich an enabling power on the part 
of the Government cannot be construed as a ^ 
right given to the persons like the petitioner 
in respect of whom an order of punishment 
has been made by the о ее authori- 
ties. : 


4. The learned n in em of his 
submission, refers to the decision of the 


а л 
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Karnataka High Court in Shiraguppi v. 
Deputy Superintendent of Police’. -` Та that 
.c&se.a . somewhat similar provision in sec- 
tion 25 (2) of the Karnataka Police Act, 1963 
ceme up for consideration. The said sec- 


tion was follows: А 


“The Government may suo motu ог other- 
wise, after calling for the records of the 
сазе, revise any order under section 23 or 
`. sub-section (1) of this section passed by the 
Inspector-General or any other officer 
subordinate to him, and— 1 
(a) confirm; modify, set aside the order; 
(5) impose any penalty or'set aside, reduce, 
confirm or enhance the penalty imposed by 
. the order; Bie? 

t) (су. rémit the case to the authority "which 
made the order or to any other authority 
directing such further action. or enquiry as 

. dt. considers ‘proper in the circumstances 
of the case; or 


; (d) pass. such other orders 1 as it decis 
Construing that provision -the Канай 
High Court held that the ‘said section 25 (2) 
is not а’ bar to the maintainabihty of the writ 
petition as the requirements of Article 226°(3) 
of the Constitution are not ‚ adequately: 'and 
efectively met: by the revisionary. pawers pro- 
vided in that section.’ With' due’ respect, we 
аге not inclined to accept the view taken in 
that case. The section 25 (2) specifically 
erabled the Government ‘to revise any 

order of punishment passed under: sec- 
tion 23 of the Karnataka Police Act éither 
suo: motu or otherwise, and the Government 
was given the, power to confirm, modify ог 
set aside the ordér of punishment imposed 
or impose any penalty or set aside the order 
of punishment imposed or impose any: penalty 
or set. aside, 'reducé, confirm or ‘enhance the 
penalty imposed by the lower 'authorities or 
remit the'case to the lower authorities for 
further considération. 
fic power has been given to the Government 
to give suitable relief to the persons aggriev- 
gd against the order of punishment imposed 
by the. Inspector-General of Police or any 
other officer subordinate to him we do not'see 
why that power of the Government cannot be 
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invoked by the party. Whatever relief the 
Court under Article 226 can give, the Govern- 
ment can also give under section 25 (2) of 
the said Act. In the face of the wide lan-: 
guage used in section 25 (2) of the Karna- 
taka Police Act, we are of the view that no 
other conclusion is possible except to say that 
the remedy under section 25 (2), is ап 
alternative and adequate remedy available to 
the aggrieved party. We are not, therefore, 
inclined to accept the principle laid down. in 
that decision as correct. 


5. On the other hand we have ‘got the 
decision of a Full Bench of this Court in 
Munuswami Reddiar v. Commissioner, Hindu 
Religious and, Charitable Endowments!, where- 
in section 115 (1) of the Tamil Nadu Hindu 
Religious and Charitable Endowments Act, 
1959, was considered. The Full Bench in 
that case held that though section 114 (1) 
does not say specifically that a party can 
invoke the revisional power of thé Govern- | 
ment, still the Government has to exercise 
the power under, that section if a party 
moves tlie. Government.by filing an .applica- 
tion ‘for revising the order of the Commis- 
sioner, ‘Hindu. Religious and Charitable 
Endowments. ‘The Full Bench has observ- 
ed that section 114 (1) used practically .the 
same language as section 115 of the Code 
of Civil Procedure and that revision petitions . 
are normally entertained: by the High, Court 
under section 115, Civil Procedure. Code, 
even though it does not specifically say that , 
the revisional power of the High Court could 

be invoked by the party. The following ` 
observations of the Full Bench иы to be 
pertinent: 


“Section 114 gives very wide powers to 
the Government to deal with any orders: 
passed by the ‘Commissioner, Deputy Com- 
missioner or Assistant Commissioner at any 
time. Normally, when such a power is 
granted to the Government, it would be 
possible for a party aggrieved by the 
orders of the authorities mentioned. in 
section 114 (1) to.invoke the. exercise of 
such power by an application. before. that 
_ authority. This is so even if there is no 
specific provision.in the section stating’ 
specifically that a party. may apply to the 
2 
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‘Government. A glance-at section 115, 
Civil Procedure Code, shows that the sec- 
tion as such does not contemplate any 
application. ‘Exercise of power under sec- 
tion 115, Civil Procedure Code, by. the 
High Court has been mainly on applica- 
tions made by the parties. We.see no 
justification whatever in understanding 
section 114 (1). which is worded in very 
„similar terms to section 115, Civil Proce- 
‘dure Code, in a different way. So sub- 
section (1) of section 114 of the Act has 
eto be understood as conferring a power in 
the Government either suo motu to call for 
the records and examine the propriety, 


legality etc., of the orders or proceedings, 


or by application by the aggrieved party”. 
6. Rule 15-A with which we are concerned 
in this case specifically says that the power 
of the Government to review an order passed 
by the. subordinate authority can be invoked 
by the party. Therefore, even the contro- 
versy that arose before the Füll Bench can- 
not arise here. We are not prepared to 
‘agree with the contention of the learned 


counsel for the petitioner that- the. remedy ’ 


available to the party under rule.15-A can- 
not be taken to be an alternative . remedy 
"which will bar the presentation of the writ 
petition before, this Court. In view of our 
finding that rule 15-A gives an alternative 
remedy to the petitioner to agitate against the 
order of punishment imposed by the original 
authority as affirmed by the appellate autho- 
rity, we cannot entertain this writ petition in 
view of the specific provision contained in 
Article 226 (3) as amended. : 


7. Therefore, without expressing any. 
opinion on the merits of the ‘petitioner’s 
contentions, this writ petition 15. dismissed, 
with liberty to approach the Goverment 
under rule 15-A. The petitioner is:given à 
months -time from today for filing an applica. 
tion for review under the said rule.’ Hav- 
ing regard to the fact that the appeal before 
the first respondent has been kept pending 
for, more than a year, we direct the Govern- 
ment to dispose of the review application, 
if any, filed by the petitioner under rule 15-A, 
.as expeditiously as possible. . There will, 
however, be no order as to costs. 

RSS LL Writ petition 
2^ tj EET. . dismissed, 
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IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. ^ 


PnxsENT:—M. M. Ismail and У. Sethuraman, 77. 


A. N.N. K. Mohamed Kasim and. others 
+. Appellant; 


д. 
Respondents. 


Madras Inam Estates (Abolition and Conver. 
sion into Ryotwari) Act (XAVI of 1963), sections 
9, 10, 11 and 12—Inam —Application by land- 
holder for issue of ryotwari patta on the basis of 
the inam being a new inam estate—Finding by 
Assistant Settlement Officer of lands being private 
lands—Patia not granted however for lack of -proof 
of cultivation and possession Ьу landholder under 
section 9—Reshondent held entitled to patta under 
section 11—Appeal to the Tribunal—Tribunal 
holding the lands to be ryoti lands and granting 
patta to respondent under section 10 of the Act— 
Tribunal’s order whether correct 


Alagan and others : a 


The appellants herein claimed ryotweri patta 
unter section 9 of the Tami] Nedu Ac: XXVI 
of 1963 on the basis that the inam in question 
was a new inam state. The Assistent Settle- 
ment Officer III (Enquiries), Keraikudi, by 
his order dated 29'h May, 1970, Feld that the 
lands involved were private lands. Still he did 
not grant ryotwari patta to the 2ppcllents on 
the ground that they had not proved culti- 
vation and possession for the requisite period 
as provided for under section 9 of the Act 
with regard to the new inam estate. On the 
other hand he held that the respondents would 
be entitled to ryotwari patta under seetior 11 
ofthe Act,as the appellants were not entitled 
to get patta under section 9 of the Act. Agzirst 
this order of the Assistant Settlement Officer, 
the appellants preferred an appeal before the 
Tribunal. The respondents contended befcre 
the Tribunal-that the lends were rycti lerds 
and that they were entitled to ryotweri patta 
on that basis.under -ection 10 of the‘ Act. 
The Tribural accepted this cese of the respcn- 
dents and rever:ed the finding ofthe 'A:s'st: nt 
Settlement Officer that the lands were private: 
lands and held that the lands were ryoti lands 
and directed grant of patta under section 10 
ofthe Act. It is against this order that the 
present appeal was filed. by the land- 


= 
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Held: A perusal of the order of the Assistant 
Settlement Officer makes it clear that the 
respondents herein put forward a case that 
the lands were ryoti lands, but the Assistant 
Settlement Officer did not accept that’ case 
and, however, he granted patta only under 
séction 11 of the Act. It must be noted that 
section 11 comes into operation only when no 
one is entitled to ryotwari patta in respect of 
a private land under section 9 and none is 
entitled to ryotwari patta in respect of a 
ryoti land under section 10. Consequently 
section llis more or less in the nature 
ofa residuary section. Hence once the 


Assistant Settlement Officer found that 
the lands were private lands and 
the appellants were not entitled to 


ryotwari patta, because they had not proved 
possession and cultivation for the requisite 
period, the grant was naturally made by the 
Assistant Settlement Officer in favour of the 
respondents under section 1] (1) on the basis 
that the lands were only private lands. Con- 
sequentlyin an appeal preferred by the appel- 
lants herein, the respondents herein were 
entitled to put forward the contention that the 
Assistant Settlement Officer was wrong in 
holding that the lands were private lands and 
that he ought to have held that they were 
ryoti lands and that the respondents were 
entitled to ryotwari patta under section 10 (1) 
of the Act. In view of this, the Tribunal 
had jurisdiction to reverse the finding of the 
` Assistant Settlement Officer with regard to 
the character of the lands. [Para. 2.) 


Section 12 of the Act deals with the determina- 
tion of the question by the Settlement Officer 
and appeal against the said decision or deter- 
mination, Sub-section (1) of section 12 states 
that the Settlement Officer shall examine the 
claims of any person for a ryotwari patta under 
section 9 or section 10 or section 11, as the 
case may be, and decide in respect of which 
lands the claim should be allowed. — [Para. 3.]. 


Consequently, the person who can appeal to 
the Tribunal is one who is “aggrieved” by the 
1:ciion of the Settlement Officer under section 
12 (1). The decision of the Settlement Officer 
under section 12 (1) is as to in respect of which 
lands the claim for patta should be allowed. 
Therefore even though the respondents herein 
claimed  ryotwari patta ynder section 10, 
once they were granted ryotwari patta under 
section 11, they could not be said to have 
been “aggrieved” by the decision of the Assis- 
tant Settlement Officer and therefore they 
could not have preferred an appeal against 
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the order of the Assistant Settlement Officer, 


simly b*causethe Assistant Settlement Officer 


had held that the lands were private lands 


and not ryoti lands. Hence, the contention ` 


of the learned counsel for the appellant that 
the Tribunal had no jurisdiction to hold that 
the lands were-ryoti lands in an appeal pre- 
ferred by the appellants herein against the 
order of the Assistant Settlement Officer who 
had held that the lands were private lards 
has to be rejeatcd [Pera. 3.] 


The Assistant Settlement Officer as well as 
the Tribunal were under an obligation to go 
into each item of the lands and to find out as 
to whether it is private land or ryoti land 
forthe purpose ofdeciding the claim to ryotwari 
patta put forward by the parties. As pointed 
out already, the Assistant Settlement "Officer 
held that all the lands were private lends, 
while the Tribunal held that all the lands 
were ryoti lands. This is an over-simpli- 
fization of the controversy between the parties. 
It is true that before the Assistant Settlement 
Officer the appellants put forward the cloim 
that all the lands were private lands. Frem 
that it does not follow that if it is established 
that some of the lands were ryoti lands, the 
entire claim ofthe appellants must be thrown 
out. Itis forthe authorities below to examine 
which land was private land and which land 
was ryoti land and further examine with 
reference to such land, who was entitled to 


patta and under which provision. [Para. 4.] . 


Special Tribunal Appeal under section 46 of 
Tamil Nadu Act. (XXVI of 1963) against the 
Judgment and order dated 30th May, 1974 
of the Special Tribunal, Inam Abolition, 


Ramanathapuram at Sivagerge 2rd mede in. 
Revenue Appeal No. 172 of 1971 (S.R. 273/ 


TPR /69/A.S.O. ПІ dated 29th May, 1970, 
Assistant Settlement Officer III (Enquiries, 
Karaikudi). 


T. Rangaswami Dengar, for Appellant. 


The Judgment of the Court was delivered 
by ` jet 


Ismail, F.—This is an appeal against the order 


of the Special: Tribunal, Inam Abolition, 
Ramanathapuram at Sivaganga «dated 30th 
May, 1974, made in R.A. No. 172.of 1971. 
The appellants herein claimed ryotwari patta 
under section 9 of the Tamil Nadu Act (XXVI 
of 1963) on the basis that the inam in question 


was a new inam estate. The Assistant Settle- 


ment Officer III (Enquiries), Karaikudi, by 


ta 


^p 


їй : 


his order dated 29th May, 1970, held that the 
lands involved were -private lands. Still he 
did not grant ryotwari patta to the appellants 
on the ground that they-had not-proved culti- 
vation and possession for the requisite period 
as provided for under section 9 of the Act with 
regard to the new inam estate. Оп the 
other hand he held that the respondents 
would be entitled to ryotwari patta under 
section 11 of the Act, as the appellants-were 
not entitled to get patta under section 9 
ofthe Act. Against this order of the Assistant 
Settlement Officer,the appellants preferred: an 
appeal before the Tribunal. The respondents 
contended before the Tribunal that the lands 
were ryoti lands and that they were entitled 
to ryotwari patta on that basis under section 
10 of the Act. The Tribunal accepted this 
case of the respondents and reversed the 
fiiding of the Assistant Settlement Officer that 
the lands were private lands and held that the 
lands were ryoti lands and directed grant of 
patta under section 10 of the Act. It is 
against this order that the present appeal has 
been filed by the landholders. 


2. At the outset Mr. T. Rangaswami Iyengar, 
learned counsel for the appellants contended 
that when the Assistant Settlement Officer 
had rendered a finding that the lands in 
question were private lands, it was not open 
to the Tribunal to reverse that finding and 
hold that the lands were ryoti lands, in an 
appeal preferred by the appellants themselves. 
According to the learned counsel, even though 
patta was granted to the respondents herein 
by the Assistant Settlement Officer under 
section 11 ofthe Act,since their claim that the 
lands were ryoti lands was rejected by the 
Assistant Settlement Officer, they should have 
preferred an appeal before the "Tribunal and 
in the absence of an appeal by the respondents 
herein, the Tribunal had no jurisdiction to re- 
verse the finding of the Assistant Settlement 
Officer that the lands were private lands. We 
are ofthe opinion that there is no substance in 
this contention. In the first place, once the 
Assistant Settlement Officer granted ryotwari 
patta to the respondents herein and against 
the said grant the appellants preferred an 
appeal, it was open to the respondents herein 
to support and sustain the order ofthe Assistant 
` Settlement Officer on a ground put forward 
by them, but found against by the Assistant 


Ssttlement Officer. A perusal of the order , 


of the Assistant Settlement Officer makes it 
clear that the respondents herein put forward 
a case that the lands were ryoti lands, but the 
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Assistant Settlemert Officer did rot accept 
that case-and, however, Ге grented petta or lv 
under section 11 ofthe Act. It must be notec 
that section 11 comes into operation.only wher 
no one is entitled to ryotwari patta in res- 


‘pect of a private land urder section 9 arc 


none is entitled to ryotweri pett2 in respect 
of a ryoti land under section 10. Corsequer t- 
ly sectionll is more or less in the nature of 
а residuary section. . Hence once the Acsistert 
Settlement Officer fourd that the lards were 
private lands and the appellants were rot 
entitled to ryotweri paita, beczure they Hed 
not proved possessior and cultivatior for the 
requisite period, the grert wes raturally mede 
by the Assistant Settlemert Officer.ir faveur 
of the respondents urder sectior 11 (1) on tke 
basis that the lands were orly private lerds. 
Consequently in an appeal ‘preferred by tre 
appellants herein, the respondents hereir were 
entitled to put forwerd the contertior. (гї te 
Assistant Settlemert Officer wes wrcrg ir 
holding that the lands were private lerds erc 
that he ought to have held that they were 
ryoti lands and that the respondents were 
entitled to ryotweri patta under secticr 10 (T) 
of the Act.. In view'of this, we are of the 
opinion that tke .Tribural- had juriscicticr 
to reverse the firdirg of the Assistart Settle 
ment Officer with regard to the ckaracter of 
the lands. a 


3. Asfar asthe secord aspect is corcerred, 
we are again ofthe opinior thatthe resporderts. 
herein could rot have preferred ar irceper- 
dent appeal against the order ofthe Arsistrrt 


Settlement Officer,simply becaure tke As's'zr! | 


Settlement Officer had regetived thejr crr- 
tention with regerd to the ckerecter cf the 
lands as ryoti lands. Sectior 12 of the Act 
deals with the determiraticr. of the qvest^er 
by the Settlement Officer ard eppee] eger st 
the said decisior ог. determireticr. Sut- 
section (1) of section 12 states thet the Settle - 
ment Officer shal) exemire the clzim: cf ery 
person for a ryotweri petto urder secticr 9 
or section 10 orsectior 11,as tte cere mz y be, 
and decide in respec! cf which- leres the ceim 
should be allowed. Sub-rectior (2) of secticr 
]2 which alone deals with appeal states: 


‘Against a decision ofthe Settlement Officer 
under sub-sectior (1), the Goverrmert mey, 
within, ore уегг frem the dete ef the ceci- 
sion, and any person aggrieved by suck 


decisior mzy, withir- three mert}s from. the 


- said date, appeal tothe Tribunal,” 


272. 


| Censequently, the -person who -can appeal 


Jto.the Tribunalis one ‘who is aggrieved by the 
decision ofthe Settlement Officer under section 
112-(11. The decision of the Settlement Officer 
ander section 12 (1)is as to in respect of which 
[lands the claim for.patta should be allowed. 
Therefore even though the respondents herein 
‘|claimed, ryotwari patta’ under section 10, 
|Эйсе they were-granted ryotwari рана under 
section -1],they could not be said їо have been 
aggrieved, by the decisión of the Assistert 
Settlement Officer and therefore they could 
‘not have preferred'an appeal against the order 
{о# the Asistant ; Settlement Officer, simply 
ecause. the. Assistant ‘Settlement Officer had 
"held that the lands were private lands and not 
yoti lands.’ Hence we reject the contention 
of the learned counsel for-the appellant that 
the Tribunal. had no jurisdiction to hold that 
the lands were ryoti lands in an appeal pre- 
ferred by the appellants herein against. the 
order of the Assistant, Settlement Officer, who 
had held that the lands were private lands. 












'4. "However that docs not.dispose ‘of the 
appeal. Once we have upheld the jurisdiction 
ofthe Tribunal ‘to, go into the question, the 
next, question’ that arises for consideraticn 
is, whether the Tribunal was right in-holding 
that all the lands involved меге ryoti lands 
and that the respondents were entitled to 
ryotwari patta under section 10 of the Act. 
We are of the opinion that in this-case the 
Tribunal had failed to perform its obligations. 
Thé Arsistant Settlement’ Officer аѕ well as 
the Triburial were under an obligation to go 
iato each item of the lands ànd to find out as 
to whether it isa private land or a ryoti land 
for the.purpose of deciding the claim to ryot- 
wari райа' put forward by the parties. As 
we^have pointed out already, the Assistant 
Settlement Officer held ‘that all the lands 
were ‘private lands, while the Tribunal held 
that all the lands were ryoti lands. In our 
opinion, this'is over-simplification of the 
controversy between the ‘parties. Tí i$ true 


that "before: the Assistant Settlement Officer: 


the 'appellents put forward the claiin that all 
the lands were private lands. From ‘that it 
des not follow that if it is.established that 
some of the lands were ryoti lands, the entire 
claim of the appellants must be thrown out.. 
It is ‘for the: áuthorities below to examine 
whichland was privatelarid'and which land was 
ryoti land and further examine with reference 
tc suchland, who was entitled to patta and 
under which - provision, In this case the 
T-ibuna]has réferred'to and reliedon Ex. R-53 1 
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which isa copy ofthe plaint fied in .О.8. 
No. 97 of 1953 оп the е of the Court of the 
Subordinate Judge, Sivaganga, against the 
notiflcation made under the Tamil Nadu 
Act(XXX of 1947). In that plaint theland- 


holders themselves had admitted that there, 


were ryoti lands in the.inam estate. 'The 
mere fact that the landholders’ themcelves 
admitted that there were ryoti lands in the 
inam estate will not establish that.all the 
lands in question were ryoti lands. ‘Exhibit 
R-53 will only show that the ‘appellants them- 
selves have. admitted. that there were ryoti 
lands in the inam estate butthat will rot go 
to prove that there were no private. lands at 
all in the inam estate. ; 


5. Under these circumstances, we kave no, 
alternative but to allow the appeal and set 
aside the order of the Tribunal and remand 
the matter to the Tribural for fresh disposal. 


The Tribunal shall find, out whether all the. ` 


Iands'in the estate are private lands or ryoti 


lands and if some of them are private lands’ 


or ryotilands and ifsome of them are private 
lands and some of them are ryoti lands, the 
"Tribunal shall further find out with reference 
to. which private lands the appellants will be 
entitled to patta,:if they satiefy the requie- 
ments of section 9 and in respect of whicko? 

the ryoti lands, each of the responcents 
will be entitlea to ryotwari patta. If.-by any 
chance, the Tribunal is not in a positicn to 
decide the matter itself, it is certainly среп 
to it-to remand the matier to the „Arsis ant 
Settiement Officer. -Having regard to the, 
fact that the matter is an old one, the, Tribunal 
is directed to dispose of tke. matter as expedi- 


tiously as possible. - Tbe appeal is ordered - 


accordingly. There will be no order as to. 

costs. г DNE. - 

R.S. “Appeal allowed and 
matter remanded. 


г»: 


и] 


IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


PRESENT :—P. Balasubrahmanyan, 7. 


Pavunambal Appellant” 


v. 
Ramaswamy and another | Respondents. 


Hindu Marriage Act (XXV of 1955), section 
23 (1\ (dY—Marriage in 1957—Petition by 
wife in 1974 to declare marricge а nullity—Trial 
Coart recording finding that marriage wes bigamous 
—Patition however dismissed on the ground of delay 
—Appeal by wifé to District Court also dismissed 
—Further appeal to High Court allowed. 


The marriage took place in 1957. The wife. 
moved the Gourt in 1974 to have it declared 
a nullity on the ground that the husband was 
already married. By that time the husband 
was dead. ‘The first wife also died іп 1958. 
The learned Subordinate Judge recorded 
the evidence and at the end of the enquiry 
entered the, finding that the marriage was 
bigamous. However, he dismissed tbe peti- 
tion on the ground of delay. The learned 
District Judge,.on appeal, took the same view. 
The wife filed an appealto the High Court. 


Held: Yt would be a mistake to suppose that 
the element of delay would override other 
considerations. In any case, the time-lag 
in instituting the proceedings could by no 
"means be :ovér-emphasised, but must be 
considered in the proper setting, and in the 
context ‘of the various other statutory con- 
siderations the relative importance and cumu- 
lative effect of which the Gourt had to decide 
for itself in a reasonable and just fashion. 


[Para. 5] 


Tt might, be noticed that section 23 (1) (d) 
ofthe Hindu Marriage Actin terms, just did 
not refer to delay merely; what it cautiored 
against was ‘“‘unnecessary’’ ог ‘‘improper’’ 
delay. The former adjective might possibly 
have reference to the circumstances wt.ich, 
in given cases, might or might not amount to 
extenuating circumstancesforthe delay. The 
epithet "improper" would seem to indicate 
that the Court has to see if the delay has, in 
any materia] way, rendered. it difficult for the 
Court to come to` a reasonable satisfactory 





* А.А.А.О. No. 63 of 1976. 
| 24th August, 1978. 
м 11—39 


PAVUNAMBAL 0. RAMASWAMY ( Balasubrahmanyan, F.) 


273 


determination on the issues raised in tke pro- 
ceedings. [Para. 6.] 


The fact that the learned Judge could record 
his finding in categorical terms must be proof 
that the passage of time had' not corroded 
either the sources of evidence or the means 
Available for their evaluation. [Para. 6]. 


The dismissal was both unnecessary and 
improper. The appeal wasaccordingly allowed. 
[Paras. 7 and 8.] 


Appeal against the order-of the District Court 
of South Arcot at Cuddalore dated 15th 
July, 1975, and made in "G.M.A. No.4 of 
1975 preferred against the order dated 5:h 
December, 1974, in O.P.No: 142 of .1974 on 
the-file of the Court ofthe Subordinate Judge, 
Chidambaram. . 


M. Srinivasan, for Appellant. 
The Court delivered the follówing 


Јорсмемт.--Тһіѕ appeal raises a point about 
delay in the filing of proceedings for nullifying 
a marriage. The marriage tcck place a 
number of years ago, in 1957. The wife, 
wishing to have it declared a nullity, moved 
the Court in 1974 after 17 years bad passed. 
By that time the husband had been dead for 
nearly 11 years. The ground taken by the 
petitioner wasthat at the time of her marriage 
the husband was already married. This other 
wife died in 1958, but she was alive when her 
husband had taken the petitionerin marriage. 


2. The learned Subordinate Judge, before 
whomthe petition was filed, heard the petitioner 
and recorded her evidence. At the end 
of the inquiry ke entered the’ firding thet the 
marriage was bigamous. All the same, Łow- 
ever, he dismissed the petition on the score 
that it was belated and it, had to be dismissed 
under the law on that ground: On appeal, 
the learned District Judge took precisely the 
same line. He charactericed the deley as 
unconscionable and dismissed the petition. 


3. The contention urged in this appeal 5 
that the Courts belcw ought not to have, de. 
nied the petitionerthe relief which their finding 
merited solelycn the ground of delay. 


4. The matter falls to be decided under the. 
provisions of the Hindu Marriage Act, 1955. 
Section 23 ofthat Act tells the Courts how and. 
in what manner they should give a disposal 
to proceedings filed before them under the 
Act. Clause 1 (d) in that section, inter alia, 
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says thatthe Court may decree. the petition 
and grant relief “if there has not been any 
unnecessary’ or improper delay in instituting 
the proceedings”. The Courts below had 
apparently invoked this cautionary provision 
when they proceeded to dismiss the wife’s 
petition, Each in his own mind seemed 
quite definite that the delay in this case was 
unnecessary and improper. One of them even 
remarked that the petitioner had not come 
forward with any explanation for the delay. 
Even so, it seems to me that they have fallen 
into an error in making much of the delay. 
І do not mean to question their personal 
assessments of the time-lag. Whether 17 years. 
or 1] years would amount to unnecessary or 
improper delay is not, as I conceive it, the 
whole point of this appeal. For it is.just 
possible to view a question of that kind as 
one of degree and therefore, as one ot fact. 
But what has struck me rather as an altogether 
wrong approach in these proceedirgs, so 
far, i: that the Courts below should have 
treated the aspect of delay as quite an over- 
riding consideration for the disposal of the 
petition. It is plain to see what the result ot 
this approach has been. It has been quite 
unfortunate for the petitioner, if the issue 
on merits were considered. On that issue 
there is on record, a finding which is entirely 
in the petitioner’s favour. According to this 
finding, -“ itis clearthat the petitioner married 
Anakarudu as his second wife, while the first 
wife Arumbu was alive. As such, this marriage 
is null and void undersection 11 of the Hindu 
Marriage Act." If so much is granted, it 
certainly provokes one-to ask why the Courts 
below should at all have felt ,compelled to 
dismiss the wife's petition on the ground of 
delay? My answer is that they had no call 
to do so. 


5. Section 23,as I said, lays down how Courts 
oflaw must proceed to dispose of matrimonial 
causes filed before them under the Act. Sub- 
section (1) sets down what the relevant con- 
siderations in this regard ought to be. Those 
considerations, indeed, are many and various. 
Clause (a) for instance asks the Courts to go 
into the grounds urged in the petition and go 
behind them to see ifthe petitioner is seeking 
to gain ап adyantage by his ог herown wrongs. 
Clause (5) says that the Courts must satisfy 
themselves that the petitioner is not a party 
or privy to the very wrong-doing complained of. 
Clause (d) cautions that the Courts should 
steer clear of collusive actions. Clause (е) 
asks the Courts to see if there is any other 
N 
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legal impediment to. relief beirg granted. 
Clause (d) requires the court, to fird. out if 
there had been any undue де]гу in the insti- 
tution ofthe proceeding. It is easy to see that 
in this fasciculus of statutory requirements, 
the aspect of delay, as an element that goes into 
decision-mzkirg, is only one of the meny 
considerations that the Courts are erjoired tc 
keepin mind. It would, I think, be a miisteke 
to suppose that the element of delay can over- 
ride other considerations. In ery case, the 
time-lag in instituting the proceedings can b 

по means be over emphasized, but must be 
considered in the proper settirg, ard in the 
context of the various other statutory ccr- 


siderations the relative importance ard cumu-|. 


lative effect ot which the Court has to decide 
for itself in a reasonable and just fasLicn. 


6. .The clause cautionirgtke Courts agairst 


entertaining petitions which’ are long delayed: 


can by no means be regerded as imposing 
а bar of limitation of some kind or other. 
Indeed, the Act imposes no time-limit what- 
ever on proceedings under section 11. Never- 
theless,if Parliament has thougEt fit to cauticn 
the Courts against delay in the institution of 
matrimonial causes even where they invcke 
section 11, the reason cannot be far to seek. 
Any one with experience in these matters can 
tel that causes coming before the marriepe 
division in Courtsrequire proof ofa Юга wl ich, 
normally,is rare to come by and seldcm direct 
and uninhibited even where it comes. Ті 
this context, there is always the risk that the 
evidence and its sources may get blurred or 
obfuscated or even lost altogether with the 
lapse of time. This is the reason wl.y matri- 
monial causes are required to be judged by 
Courts on the basis also of the time-factor 
between the cause of action and the insti- 
tution ofthe petition. Ifthis isthe real ration- 
ale behind the provision, as I believe it is, 
then the mere passage of time or its length 
alone cannot. be a decisive factor in every 
case. It would really depend on the effect of 
the delay on the quantum or quality of the 
evidence or the credibility of the witresses 
that actually figure in the given inquiry. 
It might be noticed, in this connection; that 
section 23 (1) (d) in terms, just does not refer 


to delay merely; what it cautions against is| 


*tunnecessary'' or “improper” delay. The for- 
mer adjective might possibly have referer.ce 
to the circumstances which, in given cases, 
might or might not amount to extenuatirg 
circumstances for the delay. The epithet 
"improper" would seem to indicate that thel 





E 


ey 
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Court has to see ifthe delay has,in any material 
way, rendered it difficult for the Court to come 
to a reasonablysatisfactory determination on 
the issues raised in the proceedings. In the 
present case, the petitioner marked docu- 
ments at the trial and set out to prove not only 
her marriage, but that of her husband's first 
wite. I have earlier extracted the finding on 
merits which the.learned Subordinate Judge 
hadccome to on an evaluation of this evidence. 
That finding has left no room whatever to 
doubt that the petitioner's marriage was а 
nullity in view of the subsistence of an earlier 
marriage. The fact that the learned Judge 
could record his finding in such categorical 
terms must be proof that the passage of time 
ad not corroded either the sources of evi- 
dence or the means available for their evalua- 
tion. Indeed, neither of the Courts below had 
so much as suggested that the delay, long 
though it might be, had tended to affect the 
evidence at the inquiry or had handicapped 
them in their perception and evaluation of 
the materials. Nor was there any impropriety 
suggested in the wife's suing for nullity after 
the husband's death. The reported decisions 
noticed by the Courts below bear out that law 
placesno barinthe way of widows, or, for that 
matter, widowers, to obtain requisite relief 
from the Courts in matrimonial cases. It 
seems to me therefore that what had got hold 
of the Courts belowin this case was their ob- 
session overthe mere length or passage of time 
о} 17 years, ll years and the like. But I 
have said enough already to show that the 
statute does not demand .this approach, and 
the Courts below were quite wrong in thinking 
they were under some duty bound.to dis- 
miss a petition once they had held that there 
was an improper or excessive delay in its 
institution. Е 


7. Strictly speaking, the conception of delay 
can be properly understood only with reference 


‘to some definitely laid-down standard. or 


test of promptitude. I have earlier mentioned 
that this statute does not lay down any such 
norm, not, at any rate, under section 11. 
This, therefore, renders a judicial finding as to 
delay in any matrimonial proceeding for 
nullity difficult: and arbitrary under any 
circumstances. If there is no precise time 
prescribed for filing a petition, how can a 
Court say that any given proceedings involves 
delay to any extent, let alone improper on 
unnecessary delay? And, pray, what is a 


‘necessary’ delay; any way? Ifit is necessary, 
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can it be delay. These, however,are questions 
for which itis not necessary to provide answers 
in this case. The discussion on such questions 
might even be closed or gently marked by 
saying, sententiously, that this matter really 
must turn on the facts of each case. For 
instance, I. myself may not, in the context, 
be as dogmaticas the Courts below evidently 
were in characterising the delay in this case 
as unconscionable or improper or unneces- 
sary. But even assuming that 17 years is much. 
too long a period, still the question is whether 
it warrants the Courts in sending the petitioner 
back empty-handed, when they had found 
on evidence that her bigamous marriage was 
clearly a nullity. My answer, to repost, is that 
the dimissal of the petition was unwarranted. 
The dismissal was both unnecessary and im- 
proper, ifI may misuse the statutory phrases. 


8. The appeal is accordingly allowed. ‘The 
orders of the Courts beloware reversed. The 
petitioner shall have a decree for nullity of her 
marriage with Anakarudu as prayed for in 
her petition. There will, however, be no order 
as to costs. 


SJ - —- Appeal allowed. 
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IN THE HIGH.COURT OF JUDICATURE 
AT МАРКАЗ. | сеч 


{Special Original Jurisdiction.) | 
‘Present:—S. Mohan and T. Sathiadev,’ jj. 


.Madras Machine Tools Manufacturers, 
Singanallur, Coimbatore-5  .. Petitioner* 


д. 


The : Special Deputy Commissioner. of 
Labour, Chepauk, Madras 5 and another 
| .. Respondents. 


‘Industrial Disptues Act (XIV of 1947), -sections 
110-4 (3-4), 17-A—Industrial | dispute— Award 
Jdssed — Agreement ‘not forwarded to Government 
Jor consideration and publication — Want of publica- 
fen under section I7-A—Effect —Award declared 
inzalid. : 


16 temporary workmen raised an industrial 
dispute claiming lay-off compensation for 
their non-employment from 25th April, 1975. 
On 8th January,1977,a settlement was reached 
before the Deputy Commissioner of Labour, 
Coimbatore, whereby the parties agreed to refer 
a particular issue for arbitration by the Special 
Dzputy Commissioner of Labour, Madras. 
An award was passed on 5th November, 1977. 
That award was challenged by the manage- 
ment on the ground that a copy of the agree- 
ment entered into under section 10-A (1) 
of-he Industrial Disputes Act was not forwarded 
to the Government for consideration and 
publication in the Official Gazette as required 
under section 10-A (3.A). Further the award 
did not become enforceable for want of publi- 
cation eunder section 17-A of the Act. 


Held: Having regard to the admitted fact 
of non-compliance with section 10-A (3-A) the 
award was invalid. It was also admitted 
that there had not been any publication under 
section 17-A of the Act. That being so, it 
could not be enforced. In view of this, the 
writ petition was allowed. ' [Para. 9.] 


Cases referred to: 


Workmen of Woodlands Hotel v. K. Srinivasa Rao; 
(1972) 42 F.J.R. 223; Rosbehary Mohanty v. 
Presiding Officer, Labour Court, (1974 45 F.J.R. 
474; Singh v. Gokhale, (1970) 1 Lab.L.J. 125; 
R. K. Steels v. Their Workmen, (1977) 1 Lab.L.J. 
382. 


_ La 
* W.P.No. 925 of 1978. Tth March, 1979, 
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Petition under Article 226 of the -Constitution | 
of India, praying that in the circumstances 
' stated therein, and in the affidavit filed there- 


with the High Court will be pleased to issue 
a writ of certiorari calling for the records of 
the Ist Respondent in his proceedings No. 89] 
8825 of 1977 and quash his award dated 5th 
November, 1977. : ` - ` 


T.S. Gopalan and S. Ranganathan, for Petitioner: 


The Government Pleader, Row and Reddy, K: 
Chandran and R. Rajaram, tor Respondents. . 


The Judgment of the Court was delivered 
by ; == 


Mohan, 7.—This writ petition is for certio- 
rari to quash the award dated 5th November, 
1977 of the first respondent. The petitioner 
is engaged in the manufacture of lathes and 
textile machinery having itsfactory at 8/146-B- 
Tiruchy Road, Singanallur Post, Coimbátore-5. 
It has a complement of about 250 permanent 
workmen. Over and'above this, thé petitioner 
also used’ to engage'temporary workmen out 
‘of a pool of 100 temporary workmen depend- 
ing upon the exigencies of work. The 
employment of temporary workmen was only for 
Specific periods. and at the end. of 
cach such period, their employment 
would automatically come to an end. In 
the years 1973 and 1974, owing to recession 
in the Engineering and Textile industry and 
power shoriage, the petitioner was obliged 
to lay-off its permanent workmen for many 


‘days and consequently there was no sccpe for 


employment ofany of the temporary workmen, 
An industrial dispute was raised with regard to 
the non-employment of 20 out of 100 temporary 
workmen and the said dispute was.referred to 
the Labour Court, Coimbatore as Industrial 
Dispute No. 7 of 1974. Ву the time the dis- 
pute was ripe for hearing, the position slightly 
improved and there were opportunities for 
engagement of temporary workmen, In fact, 
among the temporary workmen engaged, 10 
were covered by I. D. No. 7 of 1974 and they 
were provided with employment. But there 
was also an agreement to provide employment 
for 10 other temporary workmen. However, 
onlysix turzed up for work. 


2. On and from April; 1975, due to lack’ of 


orders and unsatisfactory financial! pcsition 
of the petitioner; work could not be provided 


even to the permanent workmen, Naturally, 


Ys 


їй 


the temporary workmen also could not be 
engaged. 50 temporary workmen filed claim 
petitions before the Labour Court claiming 
lay-off compensation from 25th April, 1975. 
Tne’ Labour Court, Coimbatore passed orders 
on 13th July, 1976, holding that these tem- 
porary workmen had not put in one year of 
continuous service within the meaning of 
section 25-B of the Industrial Disputes Act 
(hereinafter called as the Act) and hence they 
were not entitled to lay-off compensation under 
section 25-G of the Act. The Labour Court 
further found that these workmen had not 
reported themselves to work on all days during 
the period for which lay-off was claimed. 
Ultimately, their claims were rejected. 


3. 16 ofthe temporary workmen who were 
parties to the dispute in I.D. No. 7 of 1974, 
raised an industrial dispute claiming lay-off 
compensation for their non-employment from 
25th April, 1975. On 8th January, 1977, 
a settlement was reached before the Deputy 
Gommi.sioner of Labour, Coimbatore where 
the parties agreed to refer the following issue 
for the arbicration by the Special, Deputy 
Commissioner of Labour, Madras, the first 
respondent herein: 


4. Whether the sixteen workmen mentiored 
in the annexure ought to have been provided 
with regular and continuous work from 25th 
April, 1975, and thereafter, ifso whether they 
-are entitled to lay-off compensation for the 
period on or after 25th ‘April, 1975. 


5. An agreement was sigred before the Deputy 
Commissioner, Labour, Coimbatore, on 8h 
January, 1977, and thereafter, an award came 
to be passed on 5th November, 1977. It is 
the validity of this award which is now ques- 
tioned before us.  . : 


6. According to the writ petitioner, this 
award is invalid because, a copy of the agree- 
went entered into under section 10-A (1) was 
not forwarded to the Government for con- 
sideration and publication in the Official 
Gazette as required under section 10-A (3-A). 
Further the award does not become enforce- 
able for want of publication under section 17-A 
ofthe Act. In support of this submission, the 
learned counsel for the writ petitioner cites 
the decision of the Mysore High Court re- 
portedin Workmen of Woodlands Hotel v. Srinivasa 
Rao and also the decision in Rasbehary 
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Mohanty v. Presiding Officer, Labour Court) 
Further ciation is made of tke decision ci ihe 
Madhya Pradesh High Court. reported in 
Singh v. Gokhile*. Lastly, our attention ‘is 
drawn to a Full Bench judgment óf this Court 
reported in R. K. Steels v. Their Workmen.? 
On these decisions, it is contended: that the 
violation of the statutory requirements under 
section 10-A and section 17-A read with rules 
26,27 and 27-A 0: the Tamil Nadu Industrial 
Disputes Rules, would render the award 
invalid and vnenfcrceable. 


7. The question that arose before the Full 
Bench was whether an award under section 
10-A of the Act would be amenable to writ 
jurisdiction under Article 226 of the Con- 
stitution of India. The question whether as 
to what is the effect of non-compliance with the 
specific provisions of section 10-A (3), (3-A,, 
did not come up for consideration in that cese. 
However, a reference is made to section 10-A 
(3) and it is held that the non-compliance 
with the same would not render the agree- 
ment invalid. Even assuming that the decisicn 
is an authority for this position, the scope of 
the decision cannot be extended to the awards 
under section 10-A. In any event, therefore 
so far as there isno valid award much less, an 


enforceable award, the claim petitions which 


have been filed pursuant to the award are 
invalid. 


8. Asagainst this Mr. N.G.R. Prasad, learned 
counsel for the second respondent, strenuously 
relying upon the Full Bench decision contends 
as under: 


(1) Tae question that arose before tke Full 
Bench was about an award under section 10-A . 
ofthe Act being amenable to writ jurisdiction 
and nothing more than thet; 

(2) If the ruling of the Full Bench has to be 
accepted and this Full Bench being bound 
by the said decision, in so far as the Full 
Bench has held that the non-compliance 


` of section 10-A (3) of the Act would not render 


the arbitration agreement illegal, the scope of 
this decision must be logically extended to 
section 10-A (3-A) and to other sub-sections 
of section 10-A; "EN 


(3) In any event, ifsection 10 (3) is held to be 
directory, equally so will be section 10-A (3-A) 
and -section 10-A (4-A). Perforce the same 
argument would apply to section 17-A; and 
A E ONY 
1. (1974) 45 Е.Ј.К. 474 
2. (1970) I I.L.J. 125. 
3. (1977) | L.L.]. 382. 
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“Jastly, the argument under section 12 (3), 
it is not amenable to writ jurisdiction. How- 
ever, in view of the Full Bench decision, the 
above submissions are made without prejudice 
to thissubmission. 

In order to appreciate the respective con- 
tentions, let us refer to the relevant statutory 
provisions in this regard. Section 2 (№) 

.contains the definition of award, which reads 


thus: - 


** Award? means an interim or а finaldetcr- 
mination of any industrial dispute or of any 
question relating thereto by any Labour 
Court, Industrial Tribunal or Nationa] 
Industrial Tribunal and includes an arbi- 
tration award made under section 10-A,’? 


Section 10-A and its related rules 26, 27 and 
.27 (a) of the Tamil Nadu Industrial Dis- 
putes Rules: Section 10-A reads thus: · 


*10-A. (1) Where any industrial dispute 
exists or is apprehended and the employer 
and the workmen agree to refer the dispute 
to arbitration, they may, at any time before 
the dispute has been referred under section 
10toa Labour Courtor Tribunalor National 
Tribunal, by a written agreement, refer 
_the dispute to arbitration and the reference 
‚ shall be to such person or persons (including 
the Presiding Officer of a Labour Court or 
Tribunal or National Tribunal) es an ar- 
bitrator or arbitrators as may be specified 
in the arbitration agreement. : 


( 1-A) Where an arbitration agreement pro- 
vides for a reference of the dispute to an 
even pumber of arbitrators, the agreement 
shall provide for the appointment of another 
p?rson as umpire who shall enter upon the 
reference, if the arbitrators are equally 
divided in their opinion, and the award of 
the umpire shall prevail and shall be deemed 
to be the arbitration award for the purposes 
of this Act. 


(21 An arbitration agreement referred to in 
sub-section (1) shall be in such form and 
shall be signed by the parties thereto in 
such manner as may-be prescribed. * 


(3) А сору of the arbitration agreement 
shall be forwarded to the appropriate 
Government and the conciliation officer 
and the appropriate Government shall, 
within (one month) from the date of the 
receipt of such copy, publish the same in 
the Official Gazette, 
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(3-A) Where an industrial dispute has been 


referred to arbitration and the appropriate `` 


Government is satisfied that the persons 

making the reference represent the ma jority 
of each party, the appropriate Government 

may, within the time referred to in sub- 

section (3) issue a notification in such 

manner as may be prescrib d; and when. 
any such notification is issued, the em- 

ployers and workmen who are not parties 

to the arbitration agreement but are con- 

cerned in the dispute, shall be given an- 
Opportunity of presenting their case before 

the arbitrator or arbitrators. 


(4) The arbitrator or arbitrators shall 
investigate the dispute and submit to the 
appropriate Government the arbitration 
award signed by the arbitrator or all the 
arbitrators,asthe case may be. 


(4A) Where the industrial dispute has been 
referred to arbitration and a notification 
has been issued. under sub-section - (3-A), 
the appropriate Government may, by order, 
prohibit the continuance of any strike or 
lock-out in connection with such dispute 
which may be in existence on the date of - 
the reference. 


(5) Nothing in the Arbitration Act, 1940, 
shallapply to arbitrations under this section”, 


Rule 26 runs as follows: 


"Arbitration agreement. An arbitration 
agreement for the reference of anindustrial 
dispute to an arbitrator or arbitrators shall 
be made in Form “D” and shall be delivered 
personally or forwarded by registered post 
to the Secretary to the Government of 
Madras in charge of Labour (in triplicate), 
the Commissioner of Labour, Madras, and 
the Conciliation Officer concerned. The 
agreement shall be accompanied by the 
consent, in writing, of arbitrator or arbit- 
trators.?? 


Rule 27 runs thus: 


“Attestation of the Arbitration Agreement. 
The arbitration agreement shall be signed 
(а) in the case of an employer, by the em- 
ployer himself, or by its authorised agent or 
when the employer is an incorporated com- 
pany or other body corporate, by the agent, 
manager or other principal officer ‘of. the. 
Corporation ; and (5) in the case of workmen, 
either by the President or Secretary of trade 
union of workmen or by two office-bearers 
of the union authorised by the President or 
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Secretary, „ог. by- five representatives 
of the workmen duly authorised in this 
behalf at a meeting of the workmen 
held for the purpose . and attended by 


а majority of the workmen concerned. 
Provided that where the number of 
workmen affected is not more than 


5, спе agreement may be signed by all the 
workmn2n concerned. (c) in the case of an 
industrial dispute raised in pursuance of 
section 2-A by the workn:n concerned, 
27-A. Notification “regarding arbitra- 
‘tion agreement by majority of each 
party. Wuere an industrial dispute has 


been referred to arbitration and the State. 


Government is satisfied that the persons 
making che reference represent the majority 
of each party, it shall publish а notifi- 
cation in this behalf in the Official Gazette 
for the information of the employers and 
workmen .who,are not parties to the arbi- 
tration agreement, but areconcerned in the 
dispute.” : | 
9. On a reading of this section 10-A of the 
Act, it appears to us that there are two stages 
contemplated under the said section, one is the 
stage of agreement and the other is the stage 
of award. Tne Mysore High Court in very 
categoric terms in Workmen of Woodlands Hotel v. 
K. Srinivasa Rao, has laid down that the failure 
to follow the procedure under section 10-A 
(3) viz., the non-publication thereof would 
render. the award invalid. Likewise, is the 
decision in  Rasbehary Mohanty v. Presiding 
Officer, Labour 
derived -by a reading of the decision in Singh 
v. Gokhile. ' However, the Full Bench of 
this Court in R. K. Steels - v. Their Workmen*, 
states thus: 
“The argument that in the instant case the 
arbitration agreement was not forwarded to 
the Government or the other officers referred 
to in sub-section (3) of section 10-Aand that 
the agreement or the award also was not 
published in the Gazette, showed that the 
parties deliberately did not want to avail 
the provisions of section 10-A could not be 
accepted as that will amount to putting the 
cart before the horse. The Government 
comes into the picture only after the arbi- 
tration, agreement had been entered into 
under section 10-A (M and signed by the 
parties as required unüersection 10-A (2). 
1. (1972) 42 F.].R. 223. 
2. (1974) 45 ЕЈ.К. 474. 
'3, (1970) 1 L.L.]. 125. | 
4,. (1977) 11.1.7. 382 at p. 386. 


Couri. Tnesame position is. 
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-If once that is done, there is a, valid arbi- 
tration agreement, and non-compliance with. 
the other provisions of section 10-A or any 
other provisions in the Act relating to 
publication of the award will not invalidate 
or take the arbitration agreement itself 
outside the purview of section 10-A". ' - 


We may at once state that the .question. that 
arose before the Full Bench ‘was whether'an 
arbitration award rendered under section 10-A 
of the Act would be amenable to writ juris- 
diction. Nevertheless, the effect of non-com- 
pliance or section 10-A (3) came to be con- 
sidered as seen from the above extract and the 
Full Bench seems to suggest that the non- 
compliance of section 10-A (3) could not 
render the arbitration. agreement (emphasis 


'supplied) invalid. Bound, as we are, by the 


Full Bench, we will have to limit the scope of 
the judgment only to the stage of agreement 
and cannot extend it beyond its frontiers in 
other words, to the domain of award. If 
section 10-A (3-A) is not complied with, we 
fail to understand how an award could ever 
be characterised as valid. 'There is an im- 
portant legal consequence ifsection 10-A (3-A\ 
is not complied wich, that being the failure 
ofthe Government to issue a notification under 
section 10-A (4-A) of the Act. In other 
words, if there is a strike or lock-out, no noti- 
fication under section 10-A (4-A) can be 
issued prohibiting the continuance of that 
strike or lock-out. In such a case, if it is 
held that section 10-A (3-A) isnot a mandatory 
requirement, will it not jeopardise the indus- 
trial peace and harmony and will not the 
Government lose its jurisdiction to issue a 
notification under section 10-A (4-A). For 
all these reasons, we restrict the scope of our 
judgment to the stage of agreement as regards 
the non-compliance with section’ 10-A (3). 
Asa matter of fact, the judgments of the other 
High Courts viz., Mysore, Orissa and Madhya 
Pradeshare directly on point. We therefore hold 
that having regard to the admitted fact of non- 
compliance with section 10-A (3) the award is 
declared to be invalid. It is also admitted 
that there has not been any publication under 
section 17-A of the · Act. If that be so, 
it cannot be enforced. In view of this, we 
allow the writ petition. However, we ma 
observe that it will be open to the parties to 
take such steps as are available to them under 
law to make the award valid and enforceable. 
No costs. 


S.J. 


Petition allowed. 
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IN THE HIGH COURT OF 
TURE AT MADRAS. | 
PRESENT :—G. Ramanujam, J. 


The Executive.Officer of Sri Ranganatha- 
swami Devasthanam, Sri Rangam appoint- 
ed as Fit person to manage the Plaint 
Trust Estate, The name of Rathnam 
deleted as per order dated 20th January, 
1978 in C. M.P. No. 11911 of 1975 

‚2 Appellant* 
v. 


Sri Sehsa Iyengar Hamsa Vahana Manda- 
. gapadi Private’ Family Trust Estate by 
Hereditary Trustee and Manager S. Par- 
thasarathy ‘Iyengar `.. Respondent. 


(A) Hindu Religious and Charitable Endow- 
ments Act (XXII of 1959), sections 6 (19), 
64 (1y and 108—‘Specific Endowent? — 
‘Definition — Property endowed, for perfar- 
mance of service in temple—Endowment not 
of ‘any specified income from: property, if a 
specific endowment—Whether schemé can be 
framed under the provisions of the Act. 


(B) Hindu Religious Endowments ‘Act (II 
of 1927), section 84 (2)—Decision rendered 
by the Hindu Religious Endowments Board— 
Persons affected not ‘taking steps to modify 
or set aside—Finality of decision. ` 
‘Held: In the temple in question every year 
the temple prepares a thittam and calls upon 
“the person in manageinent of the suit property 
to meet the expenses as. mentioned in the 
said thitfam. The said expenditure state- 
ments which are given beforehand to: the 
persons in management of the trust refer to 
the expenses on items.like fire-works, the 
décoration of the mandapam and thiruman- 
janam of the deity etc. The Mandagapadi 
is performed when the deity goes in proces- 
-sion in Hamsa Vahanam. The furnishing 
of statements of expenditure beforehand by 
-the Devasthanam indicates that the expendi- 
ture is met by the Devasthanam and the trustee 


' "Who is in charge of the suit property was to 


reimburse the amount. From the recitals in 
the document and the evidence on record it 
appears that Hamsa Vahanam- Mandagapadi 


—- — 





$ S.A.No: 96 of 1975. 


THE MADRÁS LAW JOURNAL REPORT: 


2nd March, 1979. 


7 


жала [1979 


JUDICA- festival is conducted in the temple. every 


year on the second day of Boopathi Thirunal 
in thé month of Thai and the family .of the 
founder had undertaken to meet the cost of 
performing the - said: Mandagapadi festival 
once in three years. In this view of the 
matter for which Ње propérty has. been 
endowed by the family of the’ respondent it 
is a religious service rendered in the temple. 
This will clearly attract the definition of 
“specific endowment”. - — [Para..9.] 
In this case, the property has been endowed 
for the performance of service in a temple 
and the endowment is not of any specified 
income from a property or any specified 
amount but the property itself. Опсе it is.a 
specific endowment, a scheme can be framed 
by the Deputy Commissioner, Hindu Religious 
and Charitable Endowments under. section .64 
(1) read with the Explanation thereto which 
refers to a specific endowment attached toa 
temple. In this case, though a decision has 
been rendered Бу the Board that the suit trust. 
was a specific endownment, the persons affect- 
ed by that decision had not chosen to take steps ` 
to modify orset aside the order. Thus the 
order passed by the Board had become final. 
The respondent; theréfore: could not now in 
these proceedings challenge the jurisdiction" 
of the Hindu Religious and Charitable . 
Endowments Board to initiate procéedings ' 
for the framing of à scheme in view of sec- . 
tion 108 of Act XXII of.1959, which’ says. 
that no suit or'other legal' proceedings іп. 
respect of the administration or management... 
of a religious, institution or,any matter. or 
dispute for determining or deciding which 
provision is made in this Act shall. be institut- 
ed іп any Court of.law, except under, and 
in conformity with, the provisions of th& 
Act. : The definition of religious institution 
includes a specific endowment and the‘ present 
suit is not a'/suit filed in conformity ' with 
provisions of the Act which provides for 
filing of a suit only in cases coming under 
section 70 of the Act. ' The present suit has 
not been filed under section 70. Нёпсе the 
suit should be taken ‘to be barred by séc- 
tion 108. ^ 2Рағаѕ. 9 end 10.]. 


à i Р ! 
Cases referred to:— PA 


Muthu Pillai v, Arumugathamimal, (1970) 1 
M.L.J. 349; Hindu Religious and: Charitable 


338 оа ауу о. y 2 qm. Суб Qu үт 
ШІ ^ EXEGUTIVE OFFICER, s. К. DEVASTHANAM 0. 
Endowment, Madras у. Boolavaraja Santhi-- 
appa Mandagapads, (1972) 85'L.W. 434; 
Sri Kallalagar Trust у. Maruthamalai Ani- 
‚байат, (1959) 72 L.W. 646. >= > 


Appeal -against the decree of the Court of 
the Subordinate Judge, Tiruchirapalli; in 
Appeal Suit No. 509 of 1972, preferred 
against the decree of the Court of the 
District Munsif, Tiruchirapalli in Original 
Suit No. 68 of 1969. 7 


R. Gopalaswami Iyengar and M. 
for Appellant. - 


К. Sarvabhawman and K. Sampath, for 
Respondent. нг 


The ‘Court delivered the following 


Srinivasan, 


JUDGMENT.—The appellant herein is the 
Executive Officer 
swami Devasthanam, Srirangam who has been 
appointed as the fit person to manage the 
suit trust. An extent of 6-65 acres of wet 
lands in survey No. 229/2 of Thirumanamedu 
village. originally belonged to one Sesha. Iyen- 
gar. Under Exhibit A-1 dated 22nd July, 
1980, Sesha Iyengar and his sons, while divid- 
ing all their joint family properties, set apart 
the said 6-65 acres of land for the. purpose of 
performing the Hamsa, Vahana Mandaga- 
padi to Lord Sri Ranganatha once іп three 
years on Boopathi Tirunal of Sri Ranganatha 
which falls on the second day of the month 
of Thai. As per the said partition deed, 
Sesha Iyengar during his lifetime, and after 
his death his eldest surviving male descen- 
dants had been managing the said property 
and conducting. the Mandagapadi from .and 
out of the income therefrom once in three 
years. Subsequently disputes arose between 
the members of Sesha Iyengar’s family. 
The result was that'proceedings were initiat- 
ed suo motu by the Deputy Commissioner, 
Hindu Religious and Charitable Endow- 
ments under section 64 (1) of the Hindu 
Religious and Charitable Endowments Act, 
1959, hereinafter referred to as the Act, for 
framing of a scheme and for the appointment 
of a fit person during the pendency of the 
scheme proceedings. In those proceedings 
the Executive Officer, Sri Ranganathaswami 
Devasthanam, Srirangam has been appointed 
as the fit person under Exhibit B-1 М.Р. 
No. 16 of 1968. Proceedings for framing 
M LJ—36 


-1969 on the 


_ training the 


of the Sri Ranganatha- · 


‘decreed the suit. 


SESHA IVENGAR TRUST (Ramanujan. 7.) 281 


of a scheme. are. still pending.  Aggrieved 


against the order appointing the fit person, 
the respondent herein filed O.S.-No. 68 of 
file. of the.. District Munsif, - 
Tiruchirapalli. - - 


2. His case was that the trust in question: 
is а private trust, that the senior-most male. 
member of the family is entitled to be in 
possession of the land and perform the 
Mandagapadi that as such the appointment 
of-a fit person by the Deputy Commissioner 
is without jurisdiction and that, therefore, 
he is entitled to a permanent injunction res- 
fit person appointed by the 
Deputy Commissicner from taking possession 
of the lands and his performing the Hamsa 
Vahana- Mandagapadi from the income there- 
from, un 


3. The appellant resisted the suit contend- 
ing that the trust in question is a public, 
trust, that for the last two decades there has 
been submission to the jurisdiction of the 
endowments department by the persons in 
management of the said public trust, that im 


any event the suit is barred. by the provi- 


sions of the Act and. that, therefore, ће, 
appointment of a fit person had been validly 
made' and there is no question of issuing. an 
injunction against the, fit person. 


4. The trial Court, on a consideration of 
the evidence adduced in the cane found that 
though the trust in question is a private one, : 
the suit cannot be maintained as there’ ‘has 
been submission to the jurisdiction of the 
Endowments Department by persons їп 
management of the trust and therefore the 
plaintiff-respondent has fo -resort {о the 
remedies provided under the Act. On 
appeal by the plaintiff, the lower appellate 
Court held that as the trust in question is: a 


private one, the provisions of the said Act 


are not applicable to it and that the mere 
fact that some of the descendants of the 
original founder. Sesha Iyengar submitted to 
the jurisdiction of. the Endowments Depart- 
ment will not constitute a. bar for the present 
suit.. In this view, the lower appellate Court 


5. In this second appeal, Mr. Gopalaswami 
Iyengar, learned counsel for the appellant 
questions the: ‘findings of both-the Courts 
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below that it is a private trust. He also 
questions the view of the lower appellate 
Court that the. provisions of Tamil Nadu 
Act XXIT of 1959, will not bar the suit. 
According to the learned counsel, the trust 
in question comes under the definition of 
“specific endowment” as defined in sec- 
‘tion 6 (19) of the Act, that, therefore Ше 
said trust has .to be governed by the provi- 
sions of the said Act, and that the decision 
of the Courts below that it is a private trust 
cannot at all be sustained. It is also pointed 
out that at an earlier stage proceedings were 
initiated in the year 1944 for the framing of 
‘a scheme under the Hindu Religious Endow- 
ments Act, 1927, that in those proceedings 
it has been specifically held by the Endow- 
ments Board that the trust is a public trust 
falling within the definition of “specific 
endowment”, and that the said decision hav- 
ing become final, it is no longer,open to the 
respondent to contend that the trust in ques- 
tion will not come within the purview of 
Act XXII of 1959. 


6. In this:case the partition deed Exhi- 
bit A-1 under which the suit property has 
been set apart for.the performance of the 
seid Mandagapadi, treats the property as 
having been dedicated or endowed for a 
Kattalai. The relevant portion of Exhi- 
bit А-1 is as follows: ; 
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The above extract indicates that the property. 
has been dedicated to the charity which 15 
the pertormance of the Mandagapadi. The 
above recitals in Exhibit А-1 have been con- 
strued by bath the Courts below as not creat-. 
ing an endowment or constituting a complete 
dedication. According to them a charge alona 
is created. over а portion of the income from 
the property leaving the balance of the income 
to be used for the maintenance of the 
members of the family. I am not able to 
agree wih the view taken by both the Courts 
below that there is no dedication or endow- 
ment of the suit property for the Mandaga- 
padi and that the dedication is only partial 
in that a charge is created in respect of the 
income from the property for the specified 
purpose of conducting the Mandagapadi. 
I am also not inclined to accept the view of 
the Courts below that the beneficiaries under 
the trust are only members of the family 
and not the general body of worshippers in 
the temple. A reading of the document, 
Exhibit A-L as a whole would indicate that 
the entire suit property has been set apart 
for the purpose of defraying the expenses 
of the Mandagapadi, that the said land 
cannot be partitioned at any time and it has 
to remain as a trust property, and that none 
of the members of the family nor their 
descendants can deal. with or encumber the 
same. A reading of Exhibit A-1 also sug- 
gest that the net income from the property, 
after paying the public charges has to be 
spent for the Mandagapadi which has to be 
performed ance in three years. There is no 
provision that if there is any balance of 
income after defraying the expenses of 
Mandagapadi, the members of the family 
can have the benefit of the same. I do not 
see any justification for the view taken by 
the Courts below that the entire income is 
noi. contemplated to be spent for the 
Mandagapadi. In my view the entire 
corpus has been dedicated, and no right has 
been reserved ‘for the members of the family 
except the right of management of the 
property and the right to conduct the 
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Mandagapadi out of the income therefrom. 
It is also not possible to agree with the 
view of the Courts below that merely because 
the family members are entitled to certain 
honours at the time of the performance of 
the Mandagapadi, the beneficiaries are the 
members of the family alone. The perform- 
ance of the Mandagapadi is for the benefit 
of the entire worshipping public. The mere 
fact that the document does not refer to the 
quantum of the income and the expenditure 
necessary for performing the Mandagapadi 
cannot, by itself 
who created the trust wanted to reserve the 
benefit for the family in the balance of the 
income, if any, after defraying the expenses 
of the Mandagapadi. Further, the lower 
appellate Court has given a somewhat curious 
reasoning to hold that it is a private trust 
and the reasoning is this: The eldest 
member of the family is to manage the 
property, receive the income and perform 
the Mandagapadi and he is under’ no obliga- 
tion to account for the income received: and 
the amount spent for the festival. There 
is no scope for the expansion of the charity 
and there is no provision dealing with the 
surplus income. As already pointed out, the 
document does not say that there is. any 
balance income after defraying the expenses 
of Mandagapadi, that will go' to the benefit 
of the members of the family. Therefore 
it has to be assumed that.the income from the 
trust property will have to be spent only for 
the performance of the Mandagapadi. , If 
fhere is a surplus income in any particular 
year, the Mandagapadi has to be conducted 
in а grand scale." It must also be remem- 
bered that the document does not provide any 
maximum limit for the expenditure to be 
incurred in connection with the performance 
of the Mandagapadi. "Therefore one has to 
naturally assume that the entire expenditure 
has to be spent only for the performance of 
the Mandagapadi. The Courts below have 
also proceeded on the basis that there is no 
divestiture of ownership in the property and 
there is no dedication in favour of Lord 
Ranganathaswami. Even assuming that there 
is no dedication in favour of Lord Rangana- 
thaswami, there has been a dedication for 
performance ‘of relisious charity and such 


dedication for a specified object of a religious - 


or charitable nature is recognised in law. 
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The Courts below are not therefore right in 
saying that.there is no divestiture of owner- 
ship. Exhibit A-1 clearly sets apart the suit 
property as the property the income of which 
has to be spent for the purpose of the 
Mandagapadi in the temple of Sri Rangana- 
thaswami and it is also made clear that the 
property set apart is ‘ в? ш Gem w’ and 
the members of the family or their descen- 
dants have no right ovef the property except 
to collect the income therefrom and spend the 
same for the Mandagapadi. Whoever is in 
possession of the property and conducts the 
Mandagapadi should be taken to be a trustee 
and therefore there is a complete divestiture 
of the property under Exhibit A-1. ` Тһе 
entire reasoning of the Courts below on this 
aspect of the case is not possible of accep- 
tance. . | 


7. The Courts below have relied on the 
decision in Muthu Pillai v. Arumugathammal', 
in support of their stand. But I do not see 
how that decision can be applied to the facts 
of this case. In that case there was a 
gift of a property for the worship of an idol 
and the deed contained a clause that in the 
event of there being a surplus after meeting 
the daily worship of the idol, it should be 
applied for the support of the family. The 
Court held that the property was only 
burdened with a charge and there was no 
absolute dedication. As already stated, in 
this case, there is no provision for dealing 
with the excess income and the members of 
the family. are not to derive any benefit from 
the trust property or income therefrom. 
The entire income from the property . has 
been. specifically earmarked for the perform- 
ance of the Mandagapadi. As there is no 
beneficial interest granted to the members of 
the family, it is not possible to apply the 
said decision and. say that in this case the 
property has only been subjected to a charge 
for the performance of the Mandaganadi. 
The decision in Commissioner of Hindu 
Religious and Charitable Endowment, Madras 
v. Boalavaraja Santhiappa Mandagapad??, 
appears to be in point. In that case on 
created -providing that the 
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income from the property endowed to Sri 
Subramaniaswami and . Meenakshisundare- 
swaraswami was to be utilised for receiving 
tie. Utsava Vigraham on Panguni Uthiram 
Thirükalyanam day at the . Mandapam, 
where the. deities were received with honours 
and after the deities leave the Mandapam, 
Brahmins have to be fed. The trustee of the 
said endowment filed a suit contending that 
the suit property constituted. neither a religi- 
cus endowment nor а religious institution so 
es to attract the provisions of the Act and 
that it is not liable to pay audit fee under 
section 92 of the Act. It was held that 
though the endowment will not constitute a 
religious institution such as a Math, temple 
of a specific endowment, it will be a religious 
endowment which is defined as any property 
belonging to or given or endowed for the 
support of Maths or temples or given or 
endowed for the purpose of performance of 
any. service or charity of a public nature 
connected therewith or of any other religious 
charity. It was observed in that case that 
the performance of Mandagapadi to the 
Utsava idol taken: from Meenakshisundare- 
swarar temple is a purpose connected with 
the temple, though the service is not done in 
the temple and. therefore the endowment is a 
religious endowment attracting the provisions 
cf the said Act. In this case Mandagapadi 
service is done inside the temple, premises 
while the deity is taken in procession. The 
performance of Mandagapadi on the second 
‘day of Boopathi Thirunal for Lord Rangana- 
thaswami in the month of Thai is a purpose 
connected with the temple and hence the 
-endowment created for performance of certain 
services while the deity is taken in procession 
inside the temple will be service done in the 
‘temple. In this case it is not disputed that 
fhe performance of  Mandagapadi on the 
- Boopathi Thirunal on the second day of Thai 
is a purpose connected with the temple and 
tiat the income from the suit property has 
to be spent in connection with the said 
festival. 

8. ‘The learned counsel for the respondent, 
however, draws my attention: to a decision of 
this Court in Sri Kallalagar Trust v. V. Maru- 
thamalai Ambalam*, Тп that case an endow- 
‘ment was created in connection with the 
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Chitrai Pournami Festival in Kallalagar temple 

taking place once in every year. Provision 

was made in the trust deed for construction 

of a mandapam and a mandagapadi was 

directed to be performed when the deity is 

taken ‘from Alagar temple to Madurai Town 

where the pournami festival is conducted on 

the sands of the Vaigai river. It was held 

in that case that the Mandagapadi is not an 

integral. part of the festival of the ' temple, 

that it was in no way connected with the 

festival and that the endowment for the 

conduct of such worship cannot be a specific 

endowment and that it should be treated 

only as a private one. But in that case the 

Mandagapadi was not performed inside the 

temple but it was done while the deity was 

taken in procession from Alagar temple to 

Madurai Town a private Mandapam cons- 

tructed by the donor himself. But in the 
case on hand the  Mandagapadi is’ being 
performed in a Mandapam belonging to the 

deity and inside the temple premises. ‘There- 

fore it should be taken to be a service in the 

temple. 

9. This conclusion of mine is fortified by 

the fact that every year the temple prepares 

а thittam and calls upon the persons іп manage- 

ment of the suit property to meet the expenses 

as mentioned in the said thittam. Exhi- 

bits A-18 to A-23 are the thittams prepared 

for some of the years during 1948 to 1960. 

The said expenditure statements which are 

given beforehand to the persons in manage- 

ment of the trust refer tothe expenses ofl. 
items süch as.fire works and the decoration| 
of the Mandapam and thirumanjanam of the 
deity etc. The Mandagapadi is performed 
when the deity goes in procession in Hamsa 
Vahanam. The furnishing of statements of 
expenditure beforehand by the Devasthanam 
indicates that the expenditure is met by the 
Devasthanam and the trustee who is in charge 
of the suit property was to reimburse the 
amount. It’ has not been shown by the 
respondent that the performance of Mandaga- 
padi is in the nature of a special pooja per- 
formed to the deity by the founder's family. 
From the recitals in the document'and the 
evidence on record it appears that Hamsa 
Vahana Mandagapadi festival is. one of the 
festivals conducted in the temple every year 
on the second day of Boopathi Thirunal in 
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the, month of Thai and the family of the 
founder had undertakén to meet the cost of 
performing the, said Mandagapadi festival 
once in three years. In this view of the 
matter it has to be taken that the Mandaga- 
padi festival for which the property has been 
endowed by the family of the respondent is 
a religious service rendered in the temple. 
This will clear attract the definition of 
“specific endowment”. “Specific endowment” 
has been defined in section 6 (19) as follows: 


“Specific endowment means any property: 
or money endowed for the performance of 
any specific service or charity in a math 
or temple, or for the performance of any 
other religious charity, but does not include 
an inam. of the ‘nature described in 
Explanation (1). to clause (17). ...... uw 


Admittedly in this case the property Һай, 


been endowed for the performance of a 
service, in a témple and the endowment is 
not of any specified income from & property 
or any specified amount but the property 
itself. Once it is a specific endowment, a 
scheme can be framed by the Deputy -Com- 
missioner, ‘Hindu Religious and Charitable 
Endowments under section 64 (1) read with 
the explanation thereto which refers to a 
specific endowment attached to a temple. 


10. . The learned counsel for the appellant 
also contends that in any event in О.А. 
No. 229 of 1944 the Board of Commissioners 
for Hindu Religious Endowments, Madras 
acting under the provisions of Madras Act 
ІГ. of 1927, as amended in 1945, had held that 
the trust is & specific endowment and there- 
fore the Board had jurisdiction to frame a 
Scheme in relation thereto and that the. said 
decision not having been challenged by filing 
` a suit, the same should be taken to have 
become final and that the said. decision . will 
bar.the present suit. In O.S. No. 229 of 
1944 an application was made for framing 
of a scheme of administration for this endow- 


ment. The said application for framing a’ 


scheme was resisted by Һе person in posses- 
sion: of the endowment on the ground that 
the trust created by Sesha Iyengar was a 
private trust not coming within the scope of 
Madras Act II of 1927, and, therefore, ап 
application for framing a scheme under sec- 
tion 57 of that Act is not. competent as the 
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temple to which-the Kattalai is attached is a 


notified temple. Dealing with this objection 
the Board of Commissioners expressed: 


“Exhibit A is the partition deed by which the 
endowment was’.creatéd by Sesha Iyengar 
in’ 1890. The recitals therein are quite 
clear; they make an“absolute .dedication of 
the properties mentioned in schedule 10 to 
. the kattalai in question. ТЕ is.also express- 
ly stated therein that that the family do 
not have any rights to the property. The 
object of the endowment is the perform- 
anéd of festivals in temple to which the 
provisions of the Madras Hindu Religious 
Endowments Act apply. The said temple 
is a public temple. The festival is one in 
which.all members of the public are inte- 
rested. It is therefore futile to contend 
that the endowment is a private trust and 
that the Act does not apply. It may hére 
be mentioned that the first respondent has 
in his deposition before the Assistant Com- 
missioner, Hindu Religious Endowment, 
Trichy . admitted fairly "well. that after 
meeting the expenses of the kattalai, the 
. surplus cannot be appropriated for private 
use". ' р LER MS 
From the above extract it will be clear that 
the Board of Commissioners proceeded оп ` 
fhe basis that this is a kattalai attached to 
the temple and therefore it is a specific endow- 
ment. This order has not been challenged 
by any of the descendants of Sesha Iyengar. 
for the ‘respondent 
would say that since ultimately no scheme 
was framed the decision was not challenged 
by filing a suit. It is true, no scheme was 
settled in those proceedings as the person in 
management of the trust agreed to carry. out 
the directions of the Board in the. matter of 
management of the properties. That will 
not, however, mean that the decision rendered 
by the Board that the suit property is а 
kattalai attached to a temple has become 
inoperative. So long as that decision remains 
unchallenged, that will constitute & bar for 
the present suit. Though that was а deci- 
sion rendered by the Board of Commissioners 
in proceedings for the framing of a scheme, 
it should be taken to be a decision’ under 
section 84 (1) as amended in 1945 as that 
is only the provision under which the Board. 
is empowered to decide a dispute as to whe- 
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ther a particular institution is a specific 
endowment or not. Sub-section (2) of sec- 
tion 84 of Act II of 1927 says that a trustee 
affected by a decision under sub-section (1) 
may within one year apply to the Court to 
modify or set aside such decision and subject 
to the result of such application, the order 
of the Board shall be final. In this case, 
even though a decision has been rendered by 
the “Board that the suit trust is a specific 
endowment, the persons affected by that 
decision have not chosen to take steps to 
modify or set aside that order. Thus the 
order passed by the Board has become final. 
The respondent, therefore, cannot how in 
these proceedings challenge the jurisdiction 
of the Hindu Religious and Charitable 
Endowments Board to initiate proceedings 
for the framing of a scheme in view of sec- 
tion 108 of Act XXII of 1959, which says 
that no suit or other legal proceeding in 
respect of the administration or management 
of a religious institution or any other matter 
or dispute for determining or deciding which 
provision is made in this Act shall be insti- 
tuted in any Court of Law, except under, 
and in conformity with, the provisions of this 
Act. Definition of religious institution 
includes a specific endowment and the present 
suit is not a suit filed in conformity with the 
provisions of the Act which provides for 
filing of a suit only in cases coming under 
section 70 of the Act. The present suit has 
not been filed under section 70. Hence the 
suit should be taken to be barred by sec- 
tion 108. 
11. In this view, the judgment of the. lower 
Appellate Court is set aside and the second 
appeal is allowed. The suit O.S. No. 68 
of 1969 will.stand dismissed. There will, 
however, be no order as to costs. 
R.S. Second appeal 
allowed . 
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IN THE HIGH COURT OF JUDICA 
TURE AT MADRAS. 


(Special Original Jurisdiction.) 
Present :—A. Varadarajan, J. 


M|s. The Balusserry Benefit Chit Fund 
(P.) Ltd., by the Manager, No. 3, Singa- 
rachari Street, Triplicane, Madras-5 
Petitioners* 
v. | 


S. Sreenivasan alias S. s. Vasan сапа 
another 


p 


Industrial Disputes Act (XIV of 1947), 

section 33-С (2)—Suspension of employee— 
Claim petition for wages filed by employee 
before Labour Court—Claim allowed—Subse- 
quent domestic enquiry and removal from 
service of the employee—No nullification of 
the order of Labour Court—Order of Labour 
Court challengeable ony in separate proceed- 
ings. 


The first respondent-employee was placed 
under suspension by the petitioner-employer 
with effect from 29th April, 1974. The 
first respondent filed a claim petition on 6th 
June, 1975 before the Labour Court under 
section 33-C (2) of the Industrial Disputes 
Act claiming salary and bonus. The Labour 
Court allowed the claim petition by an order 
dated 10th June, 1976. Subsequent. to this, 
a domestic enquiry was conducted by the 
petitioner and the. first respondent was 
dismissed from service with retrospective 
effect from 29th April, 1974 by.an order 
dated 5th April, 1977. The petitioner filed 
& writ petition, and claimed that the order 
of- dismissal dated 5th April. 1977 was with 
retrospective effect from 29th April, 1974 
and, therefore, the first respondent was not 
entitled to claim the benefit, which had been 
computed in the claim POE by the Labour 
Court. 


Held: The dismissal order which had- come 
into existence after the date of the order in 
the claim petition could not be allowed to 


. have the effect of effacing the order passed 


validly by the Labour Court. The Order 


* W. P. No. 2980 cf 1976, "EHE April, 1979; 
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passed by the Labour Court validly under 
section 33-C (2) of the Act could be got rid 
of only by challenging the same in proceed- 
ings taken under Article 226 of the Constitu- 
tion’ of India or by any petition for review 
or other process known to law. 


" Раа. 9.] 
Cases referred to:— 


Secretary, Multi-purpose Co-operative Society, 
Malayadi Vanniywr Р. О. v. Presiding 
Officer, Labour Court, (1979) 1 Lab.L.J. 
29; Secretary, Palani Co-operative Sales 
Society, Palani v. The Presiding Officer, 
Labour - Court, (1975) 88 L. W. 191: 47 
Е.Ј.К. 128: А.Т.К. 1975 Mad. 241. 


Petition under Article 226 of the Constitu- 
tion of India, praying that in the circumstances 
stated therein, and in the affidavit filed 
therewith the High Court will be pleased to 
issue a writ of certiorari calling for the 
records on the file of the 2nd Respondent 
relating to C.P. No. 290 of 1975 and quash 
he order of the Second Respondent, dated 
10th June, 1976, made therein. 


A. L. Somayaji, for Petitioner. 


' the first respondent sent a 


J. Kanagaraj of Raj and Raj, for Respon- 
dent. ` 


The Court made the following | 


Orper.—This writ petition is under’ Arti- 


cle 226 of the Constitution of India for the. 


issue of a writ of certiorari or any other 
appropriate writ or order calling for records 
of the second respondent, viz., the Presiding 
Officer, Additional Labour Court, Madras, 
relating to Claim Petition No. 290 of 1978 
and quashing the order, dated 10th June, 
1976 passed in that petition computing the 


benefits claimed by the first respondent under , 
section 33-C (2) of the Industrial Disputes. 


Act, 1947. 


2. The first respondent was working as a 
Clerk under the petitioner on a salary of 
Rs. 300 per mensum. According to the 
petitioner, there was an internal audit arid 
it disclosed that the first respondent had 
misappropriated monies to the extent of 
Rs. 9,160.50 by making false entries: and 
preparing false vouchers. According to the 
petitioner, when confronted with the internal 
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audit report, the first respondent stayed 
away from work from 25th April, 1974. 
Thereupon, the petitioner called upon the 
first respondent by Exhibit P-3, dated 29th 
April, 1974 to explain as to why he stayed 
away from work. On 9th May, 1974 the 
first respondent sent a reply, Exhibit P-5, 
saying that on 25th April, 1974 he took ill 
suddenly and requesting for extension of 
leave till 11th May, 1974. Nothing was heard 
from the first respondent thereafter. The 
petitioner asked the first respondent by the 
letter, Exhibit P-6, dated 24th May, 1974 
to submit his explanation. The first respon- 
dent sent the explanation, Exhibit P-7, dated 
3rd June, 1974. On 10th September, 1974 
lawyer's notice, 
Exhibit’ P-8, claiming subsistence allowance” 
on the ground that he had been suspended 
from service. The petitioner sent a reply, 
Exhibit P-9, dated 16th October, 1974 saying 
that there was no suspension and that the 
first respondent himself stayed away from 
work and was not entitled to any subsistenc¢ 
allowance. On 6th June, 1975, the first 
respondent filed Claim Petition No. 290 of 
1975 under section 33-C (2) of the Indus- 
trial Disputes Act claiming salary for May, 
1974, and subsistence allowance for the subse- 
quent period at 50% of the wage and bonus 
at 20% of . the wages, aggregating to 
Rs. 2,970. Subsequently the first respon- 
dent filed I.A. No. 24 of 1976 for amend- 
ment of the Claim Petition No. 290 of 1975 
by claiming full wages for the period subse- 
quent to May, 1974, instead of subsistence 
allowance. 


3. The petitioner filed a counter-affidavit in 
the claim petition denying that there was any 
suspension of the first respondent and con- 
tending that the petitioner had stayed away 
from work and was not entitled to any 
subsistence allowance or any other amount. 
He filed a counter-affidavit opposing I.A. 
No. 24 of 1976 saying inter alia that it is not 
maintainable. 


4. The Labour Court allowed the inter- 
locutory application and treated the claim 
petition as one claiming full wages from 
May, 1974 and bonus at 2076 of the wages. 
Subsequently the Labour Court allowed the 
claim petition as prayed for by any order, 
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dated 10th June, 1976 holding that there was 
suspension,and that there was no provision 
for suspension and, therefore, the first respon- 
dent was entitled to full wages for the 
entire period as well as bonus. 


5: It is stated that there was a criminal 
case against the first respondent. ' Subse- 
quently the first respondent was found guilty 

of the charge framed against him in domestic 
` enquiry-and he was dismissed from: service 
with retrospective effect from 29th April, 
1974 by an order, dated 5th April, 1977. 
The petitioner thus contends that the impugn- 
ed order, dated 10th June, 1976 of the Labour 
Court is liable to be quashed. | 


‘6. In the writ petition, the first respondent 
conténds that he had been suspended from 
service and that since there is-no standing 
order or any contract between the parties 
providing for the petitioner to suspend the 
first respondent, the first respondent is entitl- 
ed to full wages and the bonus claimed in 
the claim petition. — 


7. The only argument advanced by the 
learned counsel for the petitioner is that the 
order of dismissal dated 5th January, 1977 is 
with retrospective effect from 29th April, 1974 
and, therefore, the first respondent has to be 
held to be not entitled to claim the benefit, 
which has been computed in the claim peti- 
tion by the Labour Court by order, dated 
10th Tune, 1976. In support of this conten- 
tion, reliance is placed by the learned counsel 
for the petitioner on the decision of a Divi- 
sion Bench of this Court in the Secretary, 
Multi-purpose Co-operative Society, Malayadi 
Vanniyur P. O., Kanyakumari District v. 
Presiding Officer, Labour Court, Madurai 
and another, and also on the decision of a 
Full Bench of this Court in the Secretary, 
Palani Co-operative Sales Society, Palani and 
another v.. The Presiding Officer, Labour 
Court, Madurai and another?. In the Full 
Bench case there was a claim petition for 
computing the benefit claimed by a workman 
and subsequently there was an order of 
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Med. 241, | 


diis Шара aw уйш} ковак 


. [i979 
dismissal. The learned Judges, while. 
remanding the matter for fresh disposal by 
the Presiding Officer, Labour Court, had 
observed that the Presiding Officer would 
also take into account the subsequent dismis- 
sal of the employee concerned on the ques- 
tion whether in view of it his claim would 
be tenable and if so, to what extent. In 
Ше Division Bench case V. Ramaswami and 
S. Ratnavel Pandian, JJ., have observed that it 
has been held.in a number of decisions by 
the Supreme Court that when a suspension 
pending enquiry is followed by a dismissal, 
or termination of service in pursuance of 
an order made in the enquiry, the suspension 
order merges with the order of dismissal. 
It has also been held that if an employee 
was suspended pending an enqüiry, the order 
of dismissal could be given retrospective 
effect from the date of suspension but not 
otherwise. In the other portion of the 
judgment the learned Judges have observed 
as follows: — 


“Normally if there is an enquiry pending 
and the suspension is pending such an 
enquiry, the employee concerned may not 
be in a position to invoke the jurisdiction 
of the Labour Court under ‘section 33-C 
(2) as he will have to await the decision 
in the enquiry. Even if the enquiry is 
delayed his only remedy would be to file a 
petition for mandamus to direct the comple- 
tion of the enquiry at an early date 'and 
cannot invoke jurisdiction under  sec- 
tion 33-C (2) but when no enquiry is 
pending and the employee is kept in 
suspension indefinitely, certainly he will be 
entitled to invoke the provisions of sec- 
tion 33-C (2) for determination of the 

- amount payable to him for the period of 
suspension”. 


Having regard to the facts and circumstance 


of that case that there was no enquiry at all 
till the date when the application was filed, 
for more than one year from the date of 
suspension, the learned Judges held that the 
application before the Labour Court was 
maintainable and the Labour Court was right 
in going into the question as part of the 
enquiry, for determination of the amount pay- 
able and the legality of the suspension itself. 


uj 


3. In the present case only the employee's 
explanation was. asked for by the .petitioner’s 
detter, -dated 24th May, 1974 and.no charge 
пето, atall was issued to the first respondent, 
who had been suspended by the letter, Exhi- 
bit P-3, ‘untilthe Labour Court passed the 
impugned orderinthe claim petition. The 
petitioner had confirmed bythe subsequent 
detter Exhibit P-6 the fact thatthe first rés- 
pondent had been suspended. 
Court was, therefore, justified in inferring 
from Exhibits P-3 and P-6 that the petitioner 
had placed the first respondent under suspen- 
sion with effect from 29th April, 1974.- It is 
seen from thé records produced by the learn- 
ed counsél for the petitioner for my perusal 
that a charge memo. was issued to the first 


respondent for the first time only on 11(һ` 


‘September, 1976 and that in the enquiry 
"held in respect of that charge, the first 
respondent had been found guilty and dis- 
missed on 5th January, 1976 retrospeciively 
from fhe date of the suspension. It is 
curious to note that the petitioner who had 
:all along ‘been denying the very factum of 


Suspension, has woken up and found after 


the order in ‘the claim pefition had been 
passed that there had been a suspension 
and come forward with a case in the order 
of dismissal that there was a suspension and 
"has dismissed the first respondent with 
retrospective effect from the date of suspen- 
Sion. Since no. charge тето. 
until 11th Septeniber; 1976, though the first 
respondent ‘has been suspended on 29th 
‘April, 1974 itself for nearly 212 years, the 
‘Observation made by the learned Judge of 


the Division Bench in the Secretary, Multi- ` 


purpose Co-operative Society, | Malayadi 
Vanniyur Р.О.,` Kanyakumari District v. 
Presiding Officer, Labour Court, Madurai and 
others', ‘that when no enquiry is pending and 
the employee is kept in suspension indefini- 
*ely certainly he will be entitled to invoke 
the provisions of section 33-C. (2) for deter- 
‘mination of the amount payable to him for 
the period of suspension would apply to the 
facts of this case. Therefore, the petition 
under section 33-C-(2) of the Industrial 
Disputes Act was clearly maintainable before 
the Labour Court. 


a. (1979) 1 L.L.]. 29, 
мі 1—37 
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The Labour. , 


was issued. 


ue 


9. -Now, going to the decision of the Full 
Bench, if is seen that in the present’ сазе the 
domestic enquiry was started only on 11th 
September, 1976 by the issue of the charge 
memo. nearly 3.months after the order in 
the claim petition granting the benefits due 
to the first respondent under section .33-C 
(2) of the Industrial Disputes Act had been 
passed. The dismissal order which has 


.come into existence after the date of the 


order in the claim petition could not be 
allowed to have the effect of effacing the 
order passed validly by the Labour Court 
under -` section 33-C (2) of the Industrial 
Disputes Act. It is not possible to agree 
with the learned counsel for the petitioner 
that the order could not be construed as 
taking away the right of the management to 
dismiss the worker with effect from the date 
of suspension on his being found guilty of 
the charge framed against him if he had 
already been suspended pending enquiry into 
the charge. If the claim is made for the 
subsequent period, the order of dismissal 
may be & bar and it has to-be got over before 
the claim could be made. That is not the 
case here. І am of the opinion that the|- 


‚ order passed by the lower Court validly 


under section 33-C-(2) of. the Industrial 
Disputes Act could be got over only by chal- 
lenging ‘the same in proceedings ‘taken under 
Article 226 of the Constitution of India or 
by any petition for review or other process 
known to law. In the circumstances of the 
case it could not be held that the impugned 
order has ceased to exist by reason of the 
dismissal of the first respondent with «etros- 
pective effect from the date of suspension on 
the basis of the.order, dated 5th November, 
1976 in which he had been found guilty of 
the charge framed against him only on 11th 
September, 1976. 


:10. No other submission was made by the 


learned counsel for the petitioner in this case. 
There is no reason to interfere with the 
impugned order of the Labour Court for 


the reasons mentioned above. The writ 
petition is dismissed with costs. ‘Advocate’s 
fee Rs. 100. : 

S.J- Petition dismissed. 
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IN THE HIGH COURT OF JUDICATURE 
.AT MADRAS. 


(Appellate Jurisdiction.) 


Prrsent.—G. Ramanujam and R. Sengottuvelan, 

77. 

K. Chidambaram and another 
Appellants* 


г. 


The Government of Tamil Nadu, represent- 
ed by its Secretary to Government 
Commercial Taxes and Religious Endow- 
ments Department, Fort St. George, 
Madras and others -.. Respondents, 


Hindu Religious and Charitable ‘Endowments Sub- 
orainate Service Rules, тиеѕ `9 (bj and 35 (a)— 
Government Order fixing inter se Seniority. between 
direct recruits and promotees—Special rule 2: (b) 
fixing inter se seniority, whether contravenes the 
general rules. ` ` . 


The appellants were temporaily promoted along 
with 13 others as Executive Officers, Grade I 
from the post of Executive Officer, Grade 
II and they were later regularised. Sub- 
sequently a selection of direct recruits to the 
posts of Executive. Officer, Grade I was 
mizde and those direct recruits were posted as 
Executive Officer$, Grade T. Therefore there 
was a fixing of inter.se seniority as between the 
appellants who weré promoted from Grade II 
and those who were recruited as Executive 
Officers, Grade І, in G.O.Ms. No. 57, Commer- 
cial Taxes and Religious Endowments De- 
partment. In the said combined seniority 
list, the efirst appellant was given 15th rank 
and the second appellant 19th rank. A 
writ petition was filed on the ground that the 
inter seseniority has been fixed in contravention 
of оа 35 (а) of the State Subordinate Service 
Rules. 


Heid: As per general rule 35 (a) the senicrity 
of a person is determined only -by the ranking 
obtained by him in the approved list drawn 
by the appointing authorities irrespective of 
the date of commencement of probation. 
Special Rule 2- /b) provides a ratio of 2: 3 
between direct recruits and promotees in 
the matter of recruitment to posts of Executive 
Officers, Grade - I. Admittedly rule 2 (b) 
is 2 rule framed under Article 309 of the 





ж W.A.No. 254 of 1976. 16th April, 1979 
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Constitution and that rule has to be strictl: 
followed in the matter of recruitment to the 
posts of Executive Officers, Grade I. The 
fact that in earlier years the Government had 
not strictly enforced the said rule even if true, 
is not a ground to say that the Government 
cannot enforce that rule. Even if the Governs 
ment had not enforced the rule for certain 
reasons in the earlier years that cannot be 
taken advantage of to say that the said statu- 
tory rule cannot be given effect to atall.[ Para 51 


The general rule 35 (а) does not specifically 
provide for determination of the inter se 
seniority between persons appointed to a 
category from different sources and it normally. 
applies to a situation where recruitment is 
made from a single source. In cases where 
recruitment is made to a service from different 
sources as in this case, one by direct recruit- 
ment and the other by promotion, Special Rule 
2 (b) determines as to in what proporticn the 
selection should be made from each source. 
The ratio of 2: 3 between direct recruits and 
promotees fixed under the rule has to be 
strictly followed, provided the Government 
may for special reasons alter the proportion 
specified in a particular situation. [Para. 6]. 


In this case some of the promotees had been 
posted as Executive Officers temporarily, earlier 
to some of the direct recruits. But such 
temporary appointments cannot confer on 
them any right and it is the regular appoint 
ment that has to be taken into account for 
fixing the seniority. The impugned combined 
seniority list has been fixed by the Govern- 
ment with reference to the quota rule takrg 
into account the date of the regular appoint- 
ment of direct recruits as well as promotees. 
In this case since the senicrity had. been fixed 
between persons who had Беер · regularly 
appointed to the posts in 1965 from two 
sources, direct recruits and promotees, strictly 
in accordance with rule 2 (b) of the Special 
Rules, the impugned order has to be held to be 
valid. [Paras. 11 and 13.4 


Cases referred to:— ` 


Mervyn Coutinho v. Collector of Customs, (1967( 
1 S.C.J. 574 : (1966) 3 S.C.R. 600 :^A.I.R. 
1967 S.C. 52; V.B. Badami v. State of Mysore, 
(1976) 2 S.C.C. 906; N. К. Chawmhan v. State 
of Gujarat, (1977) 1 8.С.С. 308: (1977) 1 
S.C.R. 1037: A.LR. 1977 S.C. 251; General 
Manager, South Central Railway v. A. V. R. 
Siddhanti, (1974) 4 8.С.С. 335: (1974) 3, S.C. 
R. 207: (1974) 4 5.С.С. 335: 1974 S.C. 1755. 


1I J 


P.C. Sethi v. Union of India, (1975) 3 S.C.R..207: 
(1975) 4 S.C.G. 67: (1975) 1 Lab. L.J. 520: 
AIR. 1975 8.0. 2164. : 


Appeal under Clause 15 of the Letters Patent. 


against the order of the Honourable Mr. 
Justice Mohan dated 27th July, 1976, and 
made in the exercise of the Special Original 
Jurisdiction of the High Court in Writ Petition 
Nos. 665 of 1976 presented under Article 226 
of the Constitution of India to issue a writ 
„ОЁ certiorari, calling for the records relating to 
the Government Order G.O. Ms. No. 57, Com- 
mercial Taxes and Religious Endowments 
Department, dated 20th January, 1976, on 
the file of the Ist respondent and quash the 
same in so far as it affects the petitioner here- 
in. . 

S. Chellaswamy, for Appellants. 


Advocate-General, K. Parasaran, for D: Raju,. 


M. Venkatachalapathy, K. Kumaraswami Pillai, 
counsel for K. S. Bakthavatsalam and T. S. 
Srinivasan, for Respondents. Е 
The. Judgment оё the Court 

by . . 

Ramanyjam, j.*—This 


was delivered 


appeal is directed 


against the order of Mohan, J., in Writ 
Petition No. 665 of 1976 dismissing the said 


writ petition. The appellants were tempo- 
rarily promoted along with 13 others as 
Executive Officer, Grade I from the post 
of Executive Officer, Grade II on various dates 
in 1964 and they were later regularised with’ 
eflect from Ist April, 1965: On 22nd May, 
1965, there was a selection of direct recruits to 
the post of Executive Officer, Grade I and 
those direct recruits were posted as Executive 


Officers, Grade I, on various dates in 1965.. 


Subsequently there was fixation of inter se 
seniority of persons as between: the ‘appellants 
who were promoted from Grade II and those 
who were recruited directly as Executive 
Officer, Grade I, in'G. O.Ms.No. 57, Commer- 
cial Taxes and Religious Endowments Depart- 
ment dated 20th January, 1976. In the said 
combined seniority’ list, the first appellant has 
been given 15th rank and the second appel- 
lant 19th rank. The appellants‘had filed the 
above ‘writ petition seeking to quash tke said 
G. O. on the ground that the inter se seniority 
has been fixed in contravention of rule 35 (4) 
of the State Subordinate Service Rules, here- 
inafter referred to as the General Rules. Apart 
from the appellants there were three other 
promotees who also filed writ petitions challeng- 
ing the same СО. ^"^" с à 


*13th March, 1979, 
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2. Allthese writ petitions were resisted by 
the first and second respondents and the direct 
recruits who are respondents 3 to 8 herein. 
Their case was that the infer se seniority has 
been fixed as against those regularly appointed 
as Executive Officerin Grade I inthe year 1965 
by applying rule 2 (5) of the Hindu Religious 
and Charitable Endowments Subordinate Ser- 
vice Rules hereinafter called the Special Rules, 
by taking two direct recruits and three pro- 
motees for every set of five persons and that 
such infér se fixation of seniority is strictly 
in accordance with the said Rules. 


3. Mohan, J., has held that the inter se 
seniority fixed under the impugned С. O. was 
strictly in accordance with rule 2 (b, of the 
Special Rules and that it does not contravene 
tule’ 35 (2) of the General Rules. In that 
view ‘all the writ petitions were dismissed. 
The view taken by Mohan, J., has been chal- 
lenged in thiswrit appeal. : 


4. The learned counsel for the appellants has 
urged three contentions. (1) that the inter 
se seniority fixed under the impugned -G. О. 
as between direct recruits and the pro- 
motees is not only quite arbitrary but also 
contravenes rule 35 (a) end that it is also 
violative of Article 16; (2), that rule 2 (b) ofthe 
Special Rules does not permit the fixation of 
such a seniority ignoring general rule 35 (a); 
(3) that the inter se senicrity list Las never been 
fixed so far with refererce to Special rule 2 (b) 
and that the пем  deperture made 
in enforcing the special rule. fcr tke 
first time, has prejudiced perscns like the 
appellants who are promotees. А 

5. ‘As per general rule 35 (a) the seniority of 
a person is determined only by the rankin 
obtained by him in the approved list drawn 
by the appointing authorities irrespective of 
the date of commencement of probation, 


Special Rule 2 (b) provides for а ratio of 2.:3! 


between direct recruits and promotees in the 

matter of recruitment to the posts of Executive} 
Officers, Grade X. According to the Appel 

lants, general rule 35 (а) alore isto be applied 
in the matter of fixation of senicrity ignoring 
the ratio fixed in Special Rule 2(5), for Special 
Rule 2(b) has not been enforced by the au- 
thorities at any point of time anterior to tke 
passing of the  impugred G..O. We 
do. mot see how the appellants cen say 
that Special Rule 2 : (Б). саппої be enforced 
by the Government even assuming that tke 


` said rule has not: been ; given -effect . to 
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‘earlier, . Admittedly this isa rule framed under 

Article .309 of the Constitution and that rule 
has to be strictly followed in the matter of 
recruitment to the posts of Executive Officers, 
Grade I. The fact that in earlier years the 
Government has not strictly enforced -the 
said rule even if true, isnot a ground to say 
that the Government cannot enforce that Rule. 
Even if the Government has not enforced 
the rulefórcertain reasons in the earlier years 
as. alleged by the appellants, that cannot 
be taken advantage of by the appellants to say 
that the said statutory rule cannot be given 
effect to at all.. 


6. It cannot be disputed that general. rul 

435 (a) does not specifizally provide for deter- 
mining the inter se seniority between persons 
appcinted to a category from different sources 
and that it normally applies to a situation 
where recruitment is made for a single source. 

In cases where the recruitment is made to a 
service from different sources as in this case, 
one by direct recruitment andthe other by. pro- 
motion, Special Rule 2(b) determines as іп. 
what proportion the selection.should be made 
from.each source. - In this case the appellants 
do not challenge the validity of rule 2 (6) 
fixing the ratio ‘of 2:3 between direct recruits 
and promotees in the matter of recruitment 
to the posts of Executive Officers, Grade I. 
Special Rule 2 (Б) is extracted -below: 


b) In respect of the appointment to the 
posts of Ex*cutive Officers, First to Fourth 
Grade, two out of every five vacancies shall 
be filled in by direct recruitment while the 
other three shall be filled in by any of the 
other methods specified in sub-rule (a): 


Provided that the Government may for 
special reasons alter the proportion specified 
in this sub-rule”, 


The ratio of 2:3 between direct recruits and the 
promotees fixed under the: rule has to ‘be 
strictly followed, provided the ‘Government 
may for special reasons alter .the proportion 
` {specified in a particular situation. It isnot the 
case of the appellants that the said~ ratio. 
2:3 has been altered or departed from by the 
Gcvernment at any time during the year 1965 
"hen the recruitment of the appellants and 
respondents 3 to 8 had taken’ place. How 
combined seniority list has to be prepared 
between persons coming from two different 
sources in the context òf arule like. Special 
Rule 2 (6) has been considered by the Supreme 
бн in the following cases; PES 
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7. In Merzyn Coutinho v. Collector of Customs!» 
their Lordships ofthe Supreme Court were 
concerned with a seniority list of Appraisers 
prepared by the Customs department. The 
said seniority list had been prepared on the 
basis of the following circular issued by the 
Gentral Board of Revenue: : 


“Inter se seniority of direct recruits and - 
promotees in the grade of Appraisers should 

be determined in the order in which the 

vacancy in that grade is filled by the direct 

recruit or by a promotee according to the 

quota fixed for such appointment." 


by arranging persons appointed in such a way 
that one person is put in from the direct re- 
cruits and one from the promotees from the 
department alternatively, as the ratio fixed under 
the service rules was 50:50 as between the . 
direct recruits and the promotees. Prepara- 
tion of such a seniority list was challenged às 
offending the right to equality of opportunity 
enshrined in Article 16(1) of the Constitution. 
The Supreme Court, however, did not. up- 
hold the challenge but it held that where 
recruitment to a cadre is from.two sources 
namely direct recruits and promotees and a 
rotation system of 50:50. 15. enforced, the 
seniority is to be fixed by alternatively placing 
a promotee and a direct recruit in the seniority 
list and while doing so there is no violation of 
the principle of equality of opportunity con- 
tained in Article 16 and that if any anomaly 
results from the adoption of such a rotational 
principle, it is mot due to any vice inherent in 
the rotational sytem but may be due to other 
circumstances such as non-availability of 
candidates from the respective sources, The 
following observations of the Supreme Court 
appears to be pertinent: 


* Where therefore recruitment to a. cadrt 
is from two sources namely direct recruit 
and promotees and rotational system is 
in force, seniority has to be fixed as provided 
in the explanation by alternately fixing à 
promotee and а  direct-recruit in the 
seniority list. We do notsee any violation 
of the principle of equality of opportunity 
enshrined in Article 16 (1) by following the 
rational system of fixing seniority in a cadre 
half of which onsists of direct recuits and. : 
the other half of promotees and the rota- 
tional system by itself working in this way 


1. (1967) 1-S.C.J. 574: 11966) 3 3-S.C:R:-600: ALR- 
1967 S.C. 52. 


їп 


cannot Бе said to deny equality of oppor- 
tunity in Government service. The ano- 
malies which have been referred to in the 
petition arise not on account of there þe- 
ing anything opposed to equality of oppor- 
tunity in Government service by the use of 
the rotational system, they arise out of the 
fortuitous circumstance that in this par- 


ticular service of Appraisers, for one rea-. 


son or another, direct recruitmnent has 
fallen short of the quota fixed for it”. 


In Р.В. Badami v. State of Mysore’ the Sup- 
reme Court had again dealt with a similar 
Situation, In that case there was a quota 
rule in the matter of recruitment to the post 


of Assistant Commissioners Class I (junior: 


scale). This cadre has to be filled up from 
two sources, direct recruits and promotees in. 
the ratio of 1:2. In some of the years recruit- 
ment to the cadre post of Assistant Commis- 
sioners, Olass I (junior scale) had been made 
from the promotees in éxcess of their quota. 
Later when the recruitment of direct recruits 
had been made, the infer se seniority was fixed 
by applying the quota. rule. That was chal- 
lenged on the ground that it is violative of 
rule 2 (c) of the Mysore Government Ser- 
vants (Seniority) Rules, 1957 which was as 
follows : 


“ Seniority inter se of persons appointed on 
temporary basis will be determined by 
the dates of their continuous officiation in 
that grade and where the, period of officia- 
tion is the same the seniority inter se in the 
lower grade shall prevail.” 


In that case persons who were promoted to 
the higher post of officiating therein long 
before the direct recruits came into the picture 
have been shown as juniors to the direct 
recruits who came later. The Supreme ,Court 
pointed out that in working out the quota rule 
the following principles are to be generally 
followed : 


(1) Where rules prescribe quota between 
direct recruits and promotees, confirmation 
or substantive appointment can only be 
in respeot of clear vacancies in the per- 
manent strength of the cadre; А 


(2) Confirmed persons are senior td those 
who are_ officiating; 

_——— ——————+ 
1. (1976) 2 S:C.G. 906. 
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(3) .Аз bétween persons appointed їп offi- 
ciating capacity. seniority, is to be counted 
on. the length: of continuous service. 


The Supreme Court pointed out that the quot® 
between the’ promotees and direct recruits 
has to be fixed with reference to the perma- 
nent strength in the cadre, that so long as the 
quota rule remains neither promotees nor 
direct recruits can be allotted to promotional 
vacancies in excess of their respective quota 
and that the quota rule cannot be altered ac- 
cording to exigencies of each situation but 
can be altered only byfresh determiraticn of 
the quotas under the relevant rule. On the 
facts of that case.the Supreme Court found 
that the promotees had been appointed in 
excess of their quota and therefore they had 
to give place to the direct recrvits and go 
down to vacancies in the subsequent 
period. In this view the Supreme Court up- 
held the seniority list fixed іп pursuance of 
the rotational principle contained in .the Ser- 
vice Rules. 


8. In X.K. Cheugan v. State of Gujarat} the 
Supreme Court bas reviewed almost all of 
its earlier decisions on tte point. In the erst- 
while State of Bombay the quota fixed for re- 
cruitment to the cadre ^f Deputy Collectors 
was 50 : 50 as between direct recruits and pro- 
motees. The Gujarat State which was forms 
ed оп Ist May, 1960 continued the quota 
system by a circular dated Ist May 1960. 
However, during 1959-62 no direct reciuit- 
ment was made and all the vacancies had 
been filled up by promotion. Afterwards in’ 
1963 and thereafter direct recruits were ap- 
pointed. -The direct recruits later appoin- 
ted claimed seniority over the promotees who 
had come into the-cadre earlier, on the basis 
of the quota rule. The Supreme Court deal- 
ing with the question as to whether the „claim 
of the direct recruits to go ahead in the gra- 
dation list on the basis of the rotation ruie 
expressed the view that though the Gujarat 
Government in that case adopted the 
quota system, they have nct however pro- 
vided for a rotationalor roster system which 
should go hand in hand with the quota sys- 


tem, and that in the absence of a rule of rota- 
“tion a quota is fixed for each category at the 


stage of the entry, the quota methodology 
may itself take many forms-vacancy-wise 
cadre  composition-wise ^ proportion 
e 

1. (1977) 1 S.C.G. 308: (1977) 1 S.Q.R. 1037: 
АЛ.В. 1977.5.С. 251, 
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period-wise or numberwise regulation, T£ ' the 
rotation principle is not provided in the rules 
which is usually a corollary to the quota 
rule, it is then open to the Government to 
adopt- апу one methodology in fixing the inter 
se seniority. between persons coming from va- 
rious sources The Supreme Court ultimately 
expressed its view thus: 


“The quota rule does not, inevitably, in ; 
voke the application of the rota rule. The im-' 


pact of this position is that ifsuffizient num- 
ber of direct recruits have not been forth- 
coming іп the years since 1960 to fill in the 
ratio due to them and:those deficient vacan- 
cies have been filleed up by fromotees, later 
direct recruits cannot claim ‘ deemed’ 
dates of appointment for seniority in service- 
with effect from the time, according to the 
rota or turn, the direct recruits: — vacan 
arose, Seniority will depend on the length 
of continuous offiziatiing service and сап=' 
not be upset by later arrivals from the open 
market save to the extent to which any 
excess promotees may have to be pushed 
down as indicated earlier.” 


The ultimate conclusions of the Supreme Court 
after a survey of all-decided cases on the point 
are these : : ` 


“ (a) The quota ‘system does not necessitat- 


the adoption of the rotational rule in practi 
cal application, Many steps of working 
out ‘quota’ prescription 
Of waich rota.is certainly one. 


(P) While laying dowa a quota when fi^ 
ling up vacancies in a cadre from more 
than one source, it is open to Government, 
subject to tests under Article 16, to choose 
ta year’ ог other -period or the vacancy 
by vacancy basis to work out the quota 
among the sources........ 


(c) Seniority normally, is measured by. 


length of continuous, officiating service the 
actual is easily accepted as the legal. This 
dozs not precluis. a different. prescrip- 
tion, comstitutionality tests being satisfied. 

(4) А periodisation is needed in this case 
to settle rightly the relative claim of pro- 
motess and direct recruits. 1960-62 forms 
a period А апа -1963 onwards forms period 


В. Promotees regularly appointed during. 


` Period A in excess of their quota, for want 
of direct recruits (reasonably - sought but 
not secured and because tarrying longer 
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would injure the administration) can claim 
their whole length of .service for seniority 
even against direct recruits who may turn 
up in succeeding periods. 


(е) .Promotees who have been fitted into 

vacancies beyond their quota during the 

period B the year being regarded as 

the unit, must suffer survival as invalid 

appointees acquiring new life when vacan- 

cies in their quota fall to be filled up. To 

that extent they will step down, rather be 

pushed down as against direct recruits who , 
were later but regularly appointed within 

their quota.” 


9. The Supreme Court in its earlier deci- 
sions proceeds on the basis that if appoint- 
ments have been made from а particular 


СУ .source in excess of the quota, persons coming 
from other sources within their quota can 


claim seniority to the former even if they-had 
been appointed to the post earlier. The view 
taken by the Supreme Court in the later de- 
cision in N.K, Chaudhan v State of Gujarat, is 
that though there is a quota for each source 
that has to be applied in conjunction with the 
rule of rotation if any provided in the rules 


and that if there is no rule of rotation thé. quota . 


rule has to be applied either with reference 
to vacancies at a particular time or cadre 
composition or a period or the number and 
that it is open to the Government to choose 
a year or other periods to work out the. quota 
among the various sources. Applying the said 
principle we have to find out whether the 
impugned combined seniority list prepared 
for the post of Executive Officers, Grade I is 
invalid as offending Article 16 of the Consti- 
tution as contended by the appellants. · 


10 The learned counsel for the appellant 
refers to the decision in General- Manager, South 
Central Railway у. A.V.R. Sidddhanti3 >. wherein 
it has been observed that once the persons 
coming or recruited to the service from two 
different sources are absorbed into one inte- 
grated class with identical service conditions , 
they cannot be discriminated against with 
reference to the original source, for the pur- 
pose of absorption апа  seniority But 
those observations have to be read: with refe- 
rence to the particlular facts of that case. 


lh ———————————— 
1. (1977) 1S.C.R. 1037: АТ.В. 1977 S.G. 25 1. 


2. (1974)4 S.C.C. 335: (1974) 3 S.C,R. 207: ALR. 
1974 S.C. 1755. JU 
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There the recruitment was made from three 
sources to the grain shop department of the 
Railways and integrated into a single cadre 
governed by identical service conditions. 
After some time the grain shop department 
was wound up and at the stage of absorp- 
tion of the persons who were working in the 
grain shop department at the time of the 
winding up in other permanent departments, 
classification of grain shop staff was made by 
fixing the inter se seniority. That classifica- 
"tion was based on the source from which they 
came originally to the grain shop depart- 
ment. Such a classification was held to be 
bad for the reason that after there has been a 
clear merger of persons coming from three 
different sources into a single cadre, there is 
mo question of fixing seniority for purposes of 
absorption in permanent departmenis with 
zeference tothe source from which they came. 
Further, there was no quota rule as between 
the three sourcesfrom which recruitment was 
made and therefore the principlelaid down in 
that case cannot be applied here. The learn- 
-ed counsel also refers to the decision in F C. 
Sethi v. Uni n of Indiat, in support of his pro- 
‘position that once the recruitment has been 
made to the post of Executive Officer, Grade 
I from two different sources, direct recruits 
‘as well as promotees, persons recruited have 
become equal and there could be no dis- 
«crimination whatsoever amongst the equals 
and giving of a higher rank to the direct re- 
cruits withoutreference to their date of entry 
anto service will be arbitrary. That decision 
also will not apply here as it has been found 
an that case that though there wasa quota 
fixed for .direct ‘recruits and  promotees, 
the policy adopted by the Government as 
ееп from tbe executive instructions are 
different and that the appointments had 
"been made only on the basis of the executive 
instructions and not on the basis of quota. 


TI. In this case both the appellants who 
‘are promotees and respondents 3 to 8 who 
are direct recruits had been appointed regu- 
larly in the year 1965. „Аз has been held by 
the Supreme Court in W.K. Chauhan v. State 
.of Gujarat?, it is open to the Government to 
fix a year asa unitfor fiingthe quota. 





1. (1975) 3 S.G.R. 201: (1975) 4 S.C.C. 67: 
(1975) 1 Lab.L.J..520 : AIR. 1975 S.C. 2164. 
2. (1977) 1 S.G.R. 1037 : АТВ. 1977 S.C. 251. 
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Therefore with reference to persons recruited 
in the year 1965, the seniority has been fixed 
by placing two direct recruits and three рго- 
motees in a cycle of five. Once an year could 
be taken as the unit, what the Government 
has done in this case cannot be challenged at 
all, as arbitrary or violative of Article 16 of 
the Constitution, having regard to the quota 
rule fixing 2:3 as between direct recruits an 
promotees. In this case some of the pro- 
motees had been posted as Executive Officers 
temporarily earlier to some of the direct 
recruits, prior to 1965. But such tempora 
appointments cannot confer on them an 
right and it is the regular appointment that 
has to be taken into account for the purpose 
of fixing the seniority. The impugned combi 
ned seniority list has been fixed by the 
Government with reference to the quota 
of thei 
regular appointment ofthe direct recruits as 
wellas promotees. | 












12. This Court with reference to recruit- 
ment to the post of Assistant Commissioners 
and the fixation of inter se seniority with 
reference to the proportion 60:40 between 
promotees and the direct reeruits held that 
the quota rule can be applied vacancy-wise. 
In that case (F.M. Muzthuoel v. State of Tamil 
Nadu and others! in every cycle of 10 
vacancies the quota of 60 40 had been applied 
and that was upheld by this Court. The 
said view has alo been upheld in F. M.. 
Muthwel v. State of Tamil Nadu and others), 
by a Division Bench of this Court. In 
R. Tamilmani v. State of Tamil Nadu and 
others’, the identical question which arises 
im this case as to the relevant.scope of 
rule 35 (а) and the special rule 2 (c) of 
Commercial Taxes Service Rules came up 
for consideration and one of us expressed the 
view that an year can be taken as a unit 
for fixing the Шет se seniority on the basis 
of the quota rule and that all those persons 
recruited to the post of Joint Commercial 
Tax Officers either by direct recruitment or 
by promotion in the same year have to be 
arranged in the seniority list on the basis of 
the quota rule. The said decision is in conso- 
nance with the judgment of the Supreme 
Court in N. K. Chaukan v. State of Gujarat’. 


Il. М.Р. No. 3660 of 1977. 
2. М.А. No. 406 of 1978. 


"3. W.P. Nos. 2016 and 2017 of 1972. 
4. (1977) 1 S.G.R. 1037 :A.LR. 1977 S.G. 251. 
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13: In this case, since the seniority had been 
fixed between persons who haye been regu- 
larly appointed to the post in the year 1965 
from two: sources, direct recruits and pro- 
motees strictly in accordance with rule 2 (P) 
of the special rules, the impugned order has 
to ibe held to be valid. 


14. - The writ appeal therefore. fails and is 
dismissed. There will however, be no order 
asto' coss. ` 


Tke Order ofthe Court was delivered by 


Remanujam, 7.—This matter has been posted 
before usat the instance ofthe counsel for the 
respondents 3 and 4, who apprehend that the 
rights of the respondents Запа 4 arising out of 
their regularisation of services саз Executive 
Officer, Grade I from 1962 may be aflected by 
the observations made in our judgment. that 
the respondents 3 and 4 have been recruited 
directly in Ње year 1965. We, with a view 
to avoid any such apprehension, make it 
clear that any observation made іп our 
judgment will not prejudice the rights, if 
any of the respondents 3 and 4, whose servi- 
ces have been regularised by orders of 
Gcvernment with effect from 1962. No 
furcher orders are necegsary. ; 


R. 5. ———— й appeal dismissed. 
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AT MADRAS. 


PRESENT:—G. Ramdnujam, F- 


Govindasami Padayachi and others | 
: Appellan t 
v. 


Kalyanasundaram Respondents. 


Tamil Nadu Cultivating Tenants, Arrears of Rent 
(Relief) Act (XX of 1972), section 3—Scope and: 
applicability—Lease deed permitting raising of punje. 
crops—Lessee Taising sugarcane crops without 
knowledge of landlord —Lease deed not providing for 
any penalty or liquidated damages for breach of 
covenants—Suit for damage jor unauthorised use— 
oe can be construed as a suit for ‘rent? within: 
Act. ` 


The word ‘rent? has no doubt been defined 
under the Tamil Nadu Cultivating Tenants” 
Arrears of Rent (Relief) Act. But it cannot 
be said that the word ‘rent’ had always to be 
understood in its wider sense, whenever there 
is no definition. The meaning of the word 
‘rent? has to be gathered from the object of 
the Act and with reference to the provisions 
thereof, The preamble to the Act says that 
whereas due to default in the payment of 
arrears of rent landlords have taken action 
against cultivating tenants for eviction and. 
for recovery of arrears of rents it is necessary 
in public interest to give relief to cultivating, 
tenants from the burden of discharging arrears. 
of rent, on condition of payment of current rent. 
to landlords. Section 3 speaks of all arrears: 
of rent payable by a cultivating tenant to the: 
landlord. This seems to suggest that the word. 
‘rent? has been used to mean either agreed rent. 
or anyrent fixed as fair rent under the Cultivat- 
ing Tenants (Fixation of Fair Rent) Act., This 


- cannot contemplate payment by a tenant for 


misuse of the land orfor a different user than: 
the one authorised by the lease agreement, 
which payment will arise only on certain contin- 
gencies arising out of the conduct of the tenant.. 
Therefore ‘rent’ should be taken to have been. 
used in a restricted sense of payment made 
by tenant for the occupation of the land either 
on the basis of the lease agreement or on the: 
basis of the fixation of fair rent by the Rent 
Court, and it will not cover damages paid by 
the tenant, or unauthorised user of the land 


[Para, 11.3. 





` *S.A No. 1991 of 1975. 24th November, 1978 


Ir 


In this case, the lease deed. did not provide 
for any penalty or liquidated damages for 
the tenant’s breach of the covenants of the 
lease. It merely contains a prohibition that 
the lands should not be used except for raising 
punja erops. It cannot be therefore con. 
strued that the amount payable by way of 
damages is penal rent. [Para. 13]. 


Rent is usually the compensation paid by the 
tenant to the landlord for the exclusive posses- 
sion ofa demised premises. The modern concep- 
tion of rent is that itis à payment which the 
tenant is bound by his contract to make to 
his landlord for the use of the property. Rent 
need not necessarily represent the annual 
produce of the land. Any payment, to be 
taken as rent, must be certain or can be as- 
certained with certainty. Therefore a pay- 
ment which would arise on the happening 
of an uncertain event such as the tenant’s 
breach of the lease agreement, cannot be 
taken to be certain. Therefore the amount 
‘which the tenant is made.to pay for his breach 
of the covenant in the lease cannot be taken 
as rent,.for the payment depends upon the 
actual damages suflered. If payment for 
damages is treated as rent, it should not have 


any relation to the damage suffered ‘by the : 


landlord as a result of the breach. Then 
alone it will became a penal rent, In these 
circumstances the suit for damages in this 
case cannot bc taken to be a suit for rent. 


[Рата. 14.] 
Cases referred to :— 


State of Fuyab v. British India Corporation, (1964) 
2 S.G.R. 114: (1964) 1 S.G.J. 571: ADR. 
1963 S.C. 1459; Ramamurthy Subudhi v. Gopinath, 
(1968) 2 S.G:J. 528: (1968) 2 S.G.R. 559: 
АТК. 1968 S.C. 919 : Madras Fiecegoods 
Merchants Charitable Trust у. Moolchand Gupta, 
(1966) 2 M LJ. 533. 7 
Appeal against the decree of the Court of the 
Subordinate Judge of Kumbakonam in Appeal 
Suit No. 160 of 1973 preferred against the 
decree of the Court of the District Munisf, of: 
Valangiman at Kumbakonam in Original 
Suit No. 388 of 1970. 
Е. V. Sankaran and К. Yamunan, for Appellant, 
N. Venkataraman and V. K. Skanmugkam, for 
Respondent. | 
The Court delivered the following 
Jupcmenr.—The defendants in O.S. No. 388 of 
1970 on the file of the District Munsif, Valangi- 
man, who failedin both the Courts below, are the 
M L j—38 
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appellants. .The respondent herein filed the 
said suit for recovery of a sum of Rs. 3000 
as damages from the defendants who are his- 
lessees’ on the ground: that the lease deeds . 
prohibit them from raising any crop other 
than paddy but that they had raised, con-- 
tary to the terms of the lease deeds, sugarcane 

in the suit property in the year 1969 and cut 

and carried away the sugarcane crop without 

According to the 

plaintiff on account of the sugarcane cul-- 
tivation, the utility of the soil has been much 

impaired and the defendants have enriched. 
themselves unlawfully by raising sugarcane 

crops in the lands contrary to the terms of the 

leased deeds. The plaintiff therefore claimed: 
damages at the rate of Rs. 1000 per year 
for three faslis from 1377 to 1379. | 


2. The substantial defence to tke suit was: 
that there was no prohibition in the lease 
deeds for raising sugarcane crops in tke lease-- 
hold lands, that the sugarcane crop was raised. 
with the knowledge, acquiescence and con-- 
sent of the plaintiff, that by raising sugarcane 
crop, the fertility of the soil had not been 
impaired and that in any event, the. 
plaintiffis entitled to collect only the rent: 
agreed under the lease deeds. 


3. While the said suit was pending, Tamil’ 
Nadu Cultivating Tenants Arrears of Rent 
(Relief) Act XXI of 1972 came to be pass-- 
ed. Section 3 of that Act provided that if the 
rent due for Fasli 1381 is paid, all the earlier 
arrears of rent prior to that fasli year will. 
stand wiped out. Such a benefit can be 
claimed even in respect ofa suit or proceeding: 
pending on the date of publication of that Act , 
forrecovery of arrears of rent or for eviction 
ofthe tenant under section 3 (2). Taking advan-- 
tage of the provisions of the said Act, the 
defendants filed an additional written state- 
ment stating that they had paid. rent lawfully ` 
due by them for fash 1381 befaré the сош—` 
petent authority under that Actin P^ o. 2357 off 
1971,that byreason of that payment allthe prior 
arrears had béen wiped off, that the plain-- 
tiff’s suit which is in effect a.suit іо reccver 
arrears of rent was not maintainable, and 
that they are not liable to pay any rent or 
damages which are due prior to fasli 1381 by- 
virtue of the provisions of that Act. The 
plaintiff filed a reply statement-stating that 
the suit which is one for damages cannot be 
treatedas a suit for recovery of rent and 
that therefore the provisions of Tamil Nadu. 
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Act XXI of 1972 have no application to ‘the 
‘facts of the case. 


4. ‘On the above pleadings, the parties went 
to trial and adduced evidence in support of 
their respective contentions. The trial Court 
held that the lease deed, Exhibits. B-4, В-5 
and В-6 under which the defendants are 
‘Cultivating the lands permit the‘ lessee to 
raise only punja crops in the land, that-sugar- 
-cane crop is not’ punja crop and ‘that the 
defendants hay raised sugarcane crop in the 
Jeasehold lands contrary to the terms of the 
dease deeds. It also found that the raising of 
sugarcane crop by the defendants was without 
the knowledge and consent of the lessor, the 
‘plaintiff, and that, therefore the defendants 
had incurred a liability to pay damages for 
‘unauthorised user of the property by raising 
-sugarcane crop, at the rate of Rs. 1,000 per 
"year claimed by the plaintifl on the basis of the 
admission contained in Exhibit A. 9, a notice 
assued by the defendants that the value of the 
-sugarcane crop was Rs. 6,000. On the question 
-as to whether the defendants are entitled to 
the benefit of section 3 of Tamil Nadu Act 
XXI of 1972 the trial Court took the view that 
the suit being one for damages the defendants 
are not entitled to invoke the. provisions of 
the said Act which will apply only to suits for 
arrears of rent or proceedings for eviction on 
the ground of non-payment of rent., In this 
view, the trial Court decreed the plaintiff's 
suit as prayed for. On appeal, the lower 
appellate Court substantially had agreed with 
the findings given by the trial’ Court and 
:affirmed except for the variation in the amount, 
the judgment and decree of the trial Court, 


2. In this second appeal by the defendants; 
the findings of the Courts below that as per 
‘the termsofthe lease deeds the defendants are 
"not entitled to raise sugarcane crops and that 
therefore they are liable to pay damages to the 
“plaintiff for breach of the terms of the lease 
‘deeds have been challenged. But having 
regard to the terms of the lease deeds and the 
ora] evidence in the case which indicate that 
raising of sugarcane crop was without the 
"knowledge and consent of the lessor and that 
the same was contrary to the terms of the 
Деаѕе ‘deeds, those concurrent findings cannot 
successfully bz challenged. The quantum of 
"damages fixed by the Courts below has not 
‘been seriously challenged having regard to 
‘the fact that the defendants themselyes have 
‘estimated the value of sugarcane crop at 
Rs. 6,000 in Exhibit А-9. Therefore the 
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quantum of damages fixed by the Courts below 
cannot also be said to bs unreasonable. Thus 
the only question that remains to be considered 
is as to whether the appellants are entitled to 
claim the benefits of Tamil Nadu Act XXI 
of 1972. ' 


6. Admittedly the provisions of the said Act 
can be invoked only in respect of suits or: 
proceedings for recovery of arrears of rent or 
for eviction for non-payment of arrears of | 
rent. Mr. Sankaran, the learned counsel- 
for the appellants submits that though the 
suit purports to be one for recovery of damages, 
it is in substance a suit for rent, that what is 
sought to be recovered in the suit is the com- 
pensation due to the landlord for the’ culti- 


' vation of sugarcane crops by the defendants, 


and that the damages fixed by the Courts 
below being a share of the crops raised by the 
defendants it should, be taken to be rent. 
According to the learned counsel the word 
‘rent? not having been defined in Tamil 
Nadu Act XXI of 1972 it should be under 
stood in a wider and popular sense and not in 
restricted sense to mean the actual rent agreed 
between the parties, and if construedin that 
light, the amount sought to be recovered in the 
suit is only in the nature of penal rent for the 
raising of sugarcane crop in the lease-hold 
land. ` 


7. The learned counsel for the respondent 
however submits that the amount sought to 
be recovered from the defendants in the suit 
is to compensate the landlord in respect -of 
an unauthorised set on the part of the defen- 
dants її raising a crop contrary to the te13ms of 
the lease deeds, that such a claim is cne for 
damages for breach of lease agreement and 
that though the damages have been calculated 
with reference to the yield of the sugarcane, 
the suit cannot be said to be one for rent. 
The learned counsel, in support of his sub- 
mission, refers tothe decision of Suryamurthy, 
J., in Ramaswamy Udayar v. Ponniah Pillar? 
wherein the learned Judge has held on identi- 
cal facts that the defendants are not entitled 
to claim the benefit ofsection 3 of Tamil Nadu 
Act XXI cf 1972. That wasalso a case for 
recovery of damages for raising sugarcane” 
crops without the consent of the lessorand 
the defendants sought the benefit of the’ pro- 
vision of the said Act,on payment ofthe current 





1. (1978) 2 M.L.J. 331 : 91 L.W. 506. 
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ment. Itwas held by Suryamurthy, J. that the 
provisions of section 3 (2) of Tamil Nadu 
Act XXI of 1972 can be invoked only in a suit 
юг a proceeding pending for the recovery of 
arrears of rent or for eviction оға. cultivat- 
ang tenant for.non-payment of the arrears of 
rent and not to any suitfor recoveryof damages 
£or use and occupation or damages for misuse. 
There isno doubt that the said decision squarely 
applies to the facts of this case which are the 
same as in that case. 


$. Mr. Sankaran, learned counsel for the 
appellants would say that no reasons have been 
given by the learned Judge for reaching tke 
conclusion he did, and that the only reason 
apparent from the’ decision that a suit for 
use and occupation or for-misuse ofa land 
‘will not be:a suit for rent cannot legally be 
sustained. According.to him damages for 
"use and occupation is only a репа] rent though 
at is usually called damages and that so long 
as the jural relationship continues between the 
tenant and the landlord whatever is paid by 
the tenant for the user of the land has to be 
£aken as rent. In support of his submission 


the learned counsel referred to tke follcwing- 


decisions. In State of Punjab су. British India 
Corporation! it is observed: 


“In its wider sense rent means any pay” 
ment made for the use of land or buildings 
and thus includes the payment by a licensee 
“in respect of the use and occupation of any 
land or building. In its narrower sense it 
means payment made by tenant to landlord 
for property demised to him." 


Tn Ramamurthy ` Subudhi v. Gopinath®. The 
Supreme Court, while construing tke word 
*rent! occurring ima compromise decree in a 
suit for ejectment held that from the mere use 
ofthe word ‘rent’ it cannot be assumed that a 


fresh tenancy is created and the word ‘rent’. 


‘can also be used in a wider sense of any pay: 
ment by a licensee in respect of the use and 
occupation of the land or building and need 
mot necessarily mean the amount paid by the 
tenant to landlord for the property demised 
to him. The learned counsel also refers to the 
decision in Madras Piecegoods Merchants Chari- 
зае Trust v.  Moolchand Gupta? wherein. 
Xunhamed Kutti, J.,has observed: ` 





1. (1964) 1S.C.J. 571: (1964) 2 S.C.R. 114: ALR. 
4963 S.C. 1459. . E D 
2. (1968) 2 S.C.J. 528: (1968) 2 S.C.R. 559: A.LR. 
4968 S.C. 919. : 
8. (1966) 2 M.L. J. 533. 
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“Rent” has not been defined in the Act and 
the use of this word is not conclusive of the 
. matter that relation of landlord and tenant 
is created between the owner 2nd occupier: 
In the legal sense, it may be used as recom- 
pense paid by the tenant.to the landlord for 
' the exclusive possession of the premises 
occupied by him; it may also be used in the 
genetic sense wihout importing the legal 
significence aforesaid of compensation for 
the use and occupation. ‘Rent’ in the 
legal sense can only be reserved on a demise 
of immovable property. Hence the use o 
‘the term ‘rent’ cannot preclude the landlor 
from pleading that there is no relationshi 
of landlord and tenant.” P 


9. Sri Thiruvenkatachari for the respondent 
emphasised that what is payable by the appli- 
cant subsequent to the decree cannot be 
characterised as ‘rent’ but has to be construed 
as mesne profits defined in the Civil Proceduie 
Code,section 2 (12) as ‘profits which the person 
in wrongful possession ofsuch property actually 
received or might with ordinary. diligence 
have received therefrom, together with interest 
as such profits. This circumstance again 
is not conclusive for the reason that if the 
applicant by reason of the aforesaid legis- 
lation can be deemed to be a statutory tenant, 
what is payable by him as mesne profits has, 
et that reason to be'also construed as ‘rent’. 


10. However, I do not see how the obser- 
vations made in the said decisions will help 
the petitioners in these cases.Tn the first case 
thoügh the word ‘rent’ in wider sense may 
mean any payment made for the use of the 
land or place, that word was found to have been 
used in the Punjab Urban Immovable Pro- 
perty Rules in a limited sense of a payment 
made by the tenznt to the landlord for pro- 
perty demised to him, even though the word 
*rent? has not been defined in the Rules. Such 
a restricted meaning has been given tothe word 


^ 


“rent? having regard to the object ofthe Rules. , 


In the second case that word ‘rent’ occurring 
in a compromise decree has been understood 
in a wider sense meaning any payment made 
for the use of the land or building including a 
payment by a licensee in building. The 
decision in Madras Piecegoods Merchants Chari- 
table Trust v. Moolckand Gupta? cannot also 
help the petitioner as the said decision is 
based on the fact that there was a statutory 


үелапсу between the landlord and tenant and 


1. (1966) 2 M.L.]. 533. 
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therefore, whatever is paid by the tenant for 
use and occupation should be taken to be zs 
one for rent. Apart from the fact that “tic 
reasoning in this decision runs counter to ike 
later observations of the .Supreme. Court in 
Ramamurthy Subudhi v. борта, the deci- 
sion itself 15 based on the fact that the comprc- 
mise decree between the landlord and tenant 
cannot affect the statutory terancy cieaiec 
underthe Act. 


11. It is true, the word ‘rent? -has not been 
defined under tke Act. But it cannot be said 
that the word. ‘rent’ has always to be under- 
stood in the wider sense, whenever there is r.o 
definition. The meaning of the word ‘rent’ 
has to be gathered from the object of the Act 
and with referénce to the provisions thereof. 
The Act isintendedto give relief to cultivating 
tenants in respect of certain arrears cf rent. 
The preambieto the Act says that whereas due 
to default in the payment of arrears of rent 
landlords have taken action against culti- 
vating tenants for eviction and for recovery of 
arrears ofrent it is necessary in public interest 
to give relief to cultivating tenants frcm the 
burden of discharging arrears of rent, on 
condition of payment of the current rent to 
landlords. Section 3 speaks of all arrears of 
rent payable by a cultivating tenant to tlie 
landlord. 'This seems to suggest that the 
word ‘rent’ has been used to mean either 
agreed rent or any rent fixed as fair rent under 
the , Qultivating Tenants (Fixation of Fair 
Rent) Act. That cannot contemplate pay- 
ment by the tenant for misuse of the land or 
for a different user.than tbe one authorised 
by the lease agreement, which payment will 
arise only on certain contingencies arising out 
of the «conduct of the tenant. Therefore 
‘rent’ should be taken to have been used in a 
restricted sense of payment made by a tenant 
for the occupation of the land either on the 
basis of the lease agreement or on the basis 
ofthe fixation of fair rent by the Rent 
Court, and it will not cover damages paid 
by the tenant for unauthorised user of the land, 
12. Mr. Sankaran for the petitionérs would 
submit that damages for unauthorised use of 
the demised property is in the nature ofa penal 
rent and therefore, it should be taken to come 
within the meaning of the word ‘rent’. The 
learned counsel wil be right in his submission 
if the lease deed itself provides for a penal 
rent in the-case of cultivation of unauthorised 
crops. But where the lease deed itself con- 





1. (1968) 2 S.G.]. 598; A.LR. 1968 S.C. 919. 
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tains a prohibition and does not provide fOF 
any penal rent, the amount determined as 
payable by the Court for such an unauthosied : 
user ofthe property demised cannot be treated. 
as a penal rent. As.a matter of fact this. 
aspect is dealt with: in paragraph. 1201 of 
Halsburys Laws of England, third Fedition, . 
“rature of penal: 
rents" as follows: NS E 


“An increased rent may be reseived in case 
the tenant commits a breach of the co- 
venants of his lease. Sucharent.is ccmmonly 
known as penal rent; in general, however, 
it is not in the nature ofa peralty, but, is 
a liquidated, sum or succession of sums. 
payable by way of satisfacticn. If tke 
increased rent is made payable 2s ‘rent’. 
and if it has once beccme payable, it will 
continue to be payable péricdically curirg 
the residue of the term, гга rcre ike less 
that the breach of coverent has been 
ploughed up has been laid down to grass 
again, unless the. terms of tke lease 2s a 
whole show that the rent is to be payable 
only while the breach ccrtirres. A receipt 
.of the original rent is rot a waiver of tke 
` landlord’s claim to tke additional rent"*. 


13. In this case, the lease deed cces rot 
provide for any penalty or liquidated damages 
for the tenant’s breach of the ccnvenants off 
the lease. It merely contains a. prohibiticn}, 
that the lands skould not be used except for 
raising punja crops. I cannot, therefore, 
construe the amount payable by way ofdamages 
is peral rent. : 


14. Rent is usually the ccmpensaticn paid. 
by the tenant to the landlord for the 'execlusive, 
possession of a demised premises. The mcdetn 
conception of rent is a payment which tke 
tenant is bound by his contract to make io his} 
landlord for the use of tke property. Rent} 
need not necessarily represent the ernuall, 
produce of the land. Any payment, to bef- 
taken as rent, must be certain or cen be as- 
certained with certainty. Therefore a payment| 
which would arise on tke happening of an; 
uncertain event such as the tenant's breach ofr. 
the lease agreement, carrot be taken to bej 
certain. Therefore the 2mcvrt which tke 
tenant is made to pay for'his breach of the 
covenantin the lease cannotbe taken as rent, 
for the payment depends upon the actual, 
damages suffered. If payment for damages is 
treated as rent, it should not have any relation, 
to the damage suffered by tke lerdlord as a 
result of the breach. Then alcne it will 
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gbecome а репа] rent.In these circumstzr ccs, 


Iam of the view that the suit for demeges in 
‘this case cannot be taken іо be a svit fcr rent 
The provisions of theAct will have therefoie. 
n0 application and the petitioner is not entitled 
to any relief based on-section3 (2) ofthe Act. 


15. In the result, the second appeal fails and 
3s dismissed. No costs. - 


RS. 


Second appeal dismissed. 


[FULL BENCH] 


JN THE HIGH COURT OF 
TURE AT MADRAS. 


PRESENT:—T. Ramaprasada Rao, CJ., 
Varadarajan and V. Sethuraman, JJ. 


JUDICA- 
A. 


-Mathuram Augustine .. Petitioner* 


2. 


Vijayarani Respondent. 


Indian Divorce Act (IV of 1869)—Suit by 
-husband against wife for declaration of nul- 
«Фу of marriage—Allegation of physical impo- 
zency оў wife—Refusal by wife to have sexual 
ntercourse with the husband—Conunission to 
examine wife by a doctor—Refusal by the 
-wife to submit for examination—Inference of 
rampotency warranted—Declaration granted. 


Matrimony, whether sacramental or contrac- 
‘tual, projects certain reciprocal obligations as 
dbetween the spouses. One of the main ob- 
jectives of a matrimonial tie is consummation. 
Consummation of a marriage which is demon- 
strated by the parties having sexual inter- 
«course with each other, is one of the neces- 
«sary concomitants of matrimony or matri- 
-monial tie. If due to obduracy or obstinacy 
„ог otherwise on the part of either of the 
-spouses the marriage is not consummated and 
«one is not willing to have sexual intercourse 
with the other, if an opportunity is given after 
"being accused by one of the spouses that the 
«other spouse is physically impotent, if the 
accused spouse refuses to submit himself or 
“herself to medical examination so as to obtain 
:an expert opinion about his or her physical 
condition and if the above facts are establish- 
-ed in a. given case, then, Courts are bound to 
draw a reasonable inference from. such obdu- 





=. 
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racy on the part cf the accused spouse not to 
submit to a medical examination and not have 
sexual intercourse with the seeking spouse 
that the accused spouse was physically impo- 
tent and the marriage is a nullity. 


[Para. 7.]. 


Case referred to:— 


Jayaram 
(1969) 2 M.L.J. 194: 82 L.W. 454: A.I. 
R. 1970 Mad. 103. 


Case referred by the District Judge, Tirunel- 
veli in his letter D. No. 3941, dated 20th 
March, 1978 for confirmation by the High 
Court under section 17 of the Indian Divorce 
Act, 1869 of the decree nist dated 14th Feb- 
ruary, 1978 and passed in O.S. No. 124 of 
1976 on his file. . 


G. M. Nathan, I. Mahaboob Sherif and 
M. B. Dominique, for Petitioner. 


R. Subramanian, for amicus curiae, for Res- 
pondent. 


The Judgment of the Court was delivered by 


Ramaprasada Rao, CJ.—This reference 
arises out of the judgment of the learned 
District Judge of Tirunelveli who decreed the 
suit for declaring the marriage of the plain- 
tiff with the defendant as null and void under 
section 18 of the Indian Divorce Act. 
short facts are as ‘follows:—The spouses are 
Christians. The plaintiff married defendant 
on 27th May, 1976 at the C. M.S. Church at 
Nazarath, Tiruchendur Taluk and the marri- 
age is evidenced by Exhibit A-1. The plain- 
üff appeared to have, tried his best to have 
sexual intercourse with the defendant which 
she refused consistently from the date of 
marriage. The burden of the song seems to 
be that in spite of persuasions, ever since the 
date of marriage, the marriage could not be 


. consummated as the defendant never agreed to 


have sexual intercourse with him. The 
plaintiff effected a change of place of resi- 
dence and took the defendant to Sholinghur 
and treated her in the expectation that there 
would be a change in the attitude of the 
defendant. Even such attempts were of no 
avail. According to the plaintiff, the defen- 
dant has left him to live with her parents to 
live at Nazarath. ` The defendant did’ not 
appear in the Court below. Тһе plaintiff 
therefore alleges physical impotency to the 


Anthony v. Mari Seenu Ammal, . 


The - 
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defendant and that she is incapable of having 
sexual intercourse with him both at the time 
of the suit and the time of the marriage and 
prayed for a declaration that the marriage 
between him and the defendant is null and 
үс. 


2. The defendant, the first instance filed a 


written statement admitting the , marriage. 

She admitted that she refused to have sexual 
intercourse with the plaintiff during the first 
night, but would say that it was not due to 
any impotency on her part but because the 
overtures made by the plaintiff were violent 
and as she was tired she refused to have 


sexual intercourse with him. She denied 
that she was sexually impotent. She further 
stated that' there were many letters, which 


passed between her and the plaintiff and that 
she did not send a reply- to the notice sent 
by the plaintiff before the action. In the end, 
however, she denied that she is physically 
impotent. In the actual proceedings, she 
remained ex parte. 


3. During the cours¢ of trial, an interlocu- 
tory application was filed by the plaintiff for 
a Cirection from the Court to have the defen- 
dant examined medically about her “physical 
condition and for a report whether she was 
capable of having sexual intercourse. The 
‘learned District Judge examined the spouses 
in Court the defendant, though expressed her 
willingness for a divorce she was not for an 
examination of her physical body by medical 
experts and stated that she was not willing 
to submit herself to such medical examination 
by а doctor, Thereafter she did not examine 
herself: ; 

4. The -plaintiff examined himself and 
secured a letter from the Commissioner, Dr. 
Maragathavalli, M.D., D.G.O., appointed by 
the Court for examining the defendant. Dr. 
Maragathavalli’s letter is addressed to the 
Court. P.W. 1 repeated what he stated in 
the petition and asserted in the box that the 
defendant did not have sexual intercourse with 
him on the nuptial bed and even at places like 
Tuticorin and Sholinghur to which places he 
foo: her for a change she did not have sexual 
intercourse with him and that for all the 
reasons as stated by him and for the parti- 
cular reason that she would not even reply ta 
the notice prior to the action and for the 
greater reason that she refused to submit her- 


Self to medical examination even though am 
opportunity was given to her by the plaintiff, 
he asked for a decree as prayed for by him.. 


5. We may add for the purpose of comple- 
tion that Dr.. Maragathavalli, M.D., D.G.O., 

who was appointed as Commissioner by the. 
Court wrote to the Court that the defendant: 
did nof submit for medical examination on the 
date fixed for the purpose. It is in those: 
circumstances that the learned District Judge 
came to the conclusion that the defendant was. 
not willing to submit herself for sexual inter- 
course with the defendant and a special feature 
in this case, namely her refusal to submit to аг 
medical examination was an instance.to come 
to the" reasonable conclusion that also was. 
physically impotent. He accepted thé case of 


P.W. 1 that from the date of the marriage as- 


between him and the defendant till the date 
of the action, the marriage was not consum- 
mated. In the result he found that:the plain- 
tiff was entitled to a declaration that the mar-- 


riage as between the plaintiff and the defen- . 


dant is null and void and decreed the suit as 
prayed for subject however, to confirmation 
by the High Court as required under law. 


6. Learned counsel for the plaintiff supports 
the judgment and after bringing to our notice 
the necessary рарегѕ in the record seeks for 
confirmation. The defendant is represented 
by Mr. S. Balakrishnan, amicus curiae, who 
did not appear yesterday and he is not pre- 
sent in Court today also. We have perused’ 
the records and after hearing the arguments: 
of Mr. ‘Raghupathy for the petitioner, we are- 
satisfied that the decree passed by the Court- 
below has to be sustained. Our reasons are 
as follows: 


7. Matrimony, whether sacramental or con- 
tractual projects certain reciprocal obligations 
as between the spouses. One of the main 


obligations of a matrimonial tie is constimma- f, 
Consummation of a marriage which is[. 
demonstrated by either party having sexual 
‘intercourse with the other, is one of the neces-| 


tion. 


sary concomitants of matrimony or a matri- 
monial tie. 


spouses the marriage is not consummated and 
one is not willing to have sexual intercourse 
with the other, if an opportunity is! given after 
being accused by one of the spouses ‘that the 
other spouse is physically 
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If due to obduracy or obstinacy |; 
or otherwise on the part of either of ће 


impotent, if the} 


-i 


il) 


accused spouse refuses to submit himself or: 


herself to medical examination so as to obtain 
an expert opinion about his or her physical 
condition and if the above facts are estab- 
lished in a given case, then, Courts are bound 
to draw a reasonable inference from such 
obduracy on the part of the accused spouse 
not to submit to a medical examination and 
not to have sexual intercourse with the seek- 
ing spouse that the marriage is a nullity. 
P.W. 1, the plaintiff says that he did: not 
have sexual -intercourse with the defendant 
even on the first night and at any time there- 
after. Though in the written statement the 
defendant denied the allegations made by the 
plaintiff she did not got into the box nor did 
she challenge the testimony of P.W. 1 in a 
manner known to law. There is yet another 
circumstances in this case which throws light 
upon the ‘fact that physical impotency is ap- 
parent in the defendant. 
though the defendant was not physically pre- 
sent in the course of the proceedings, filed: 
an interlocutory application, seeking for per- 
mission of the Court to have the defendant 
examined medically about her condition and 


her capability to have sexual intercourse with 


him. Dr. Maragathavalli, M.D., D.G.O., 

was appointed Commissioner. She fixed а 
date for examination of the defendant. · The 
defendant did not turn up before the Com- 
missioner. She had to report.to the Court 
saying that on the date fixed, the defendant 


did not turn up for medical examination and 


the defendant also would say that she was’ 


not prepared to submit herself to medical 


examination and also wrote to the Commis-- 


sioner to the same effect. These factors un- 
doubtedly establish the contention of the plain- 
tiff that the physical condition of the defen- 
dant was such that she was incapable of hav- 
ing sexual intercourse with him and that she 
was unwilling to have carnal copulation with 
him. 


8. In an earlier Full Bench decision of our 
Court in- Jayaran Anthony v. Mari Seenu 


Аттай, the learned Judges observed to the : 


same effect as we said earlier and opined as 
follows: 


З 
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“In a husband's petition for declaration of: 
a nullity of marriage on the ground of- 
wife's impotency, the wife's consistent re- 
fusal to consummate the marriage and also 
her refusal to submit herself to medical 

' examination are strong circumstances from. 
which a legitimate inference of her impo- 
tency at the time of the marriage and also. 
‘at the time of the institution of the pro- 
ceedings against her within the meaning of 
section 19 (1) of the Divorce Act, can be 
drawn." 


9. In that case a reference was made to 
the passage in the’ well-known book ‘Raydom 
on Divorce’ who stated that where а woman 
is shown not to have had intercourse with her 
husband after a reasonable time for consum- 
mation of the marriage and it appears that 
she hàs refused intercourse and resisted her- 
husband's attempts, the Court, if satisfied that 
the refusal was not due to more obstinacy ог 
caprice, may draw the inference that it arose 
from some incapacity proceeding from пег; 
vousness or. hysteria or from an invincible 
repugnance to the act of consummation re- 
sulting in a paralysis of the will which was. 
consistent only with the incapacity. As we. 
observed in the beginning, one of the neces- 
sary concomitants of a marriage is consum- 
mation. Obstinacy ог obduracy on the part” 
of one of the spouses not to consummate the- : 
marriage in the manner stated above in the 
course of our judgment leads to the reasona- . 
ble inference that the defendant was physi- 
cally impotent. 


10. We accept the finding of the' learned 
District Judge and the resuit is that we 
confirm the decree for a declaration that the- 
marriage between the plaintiff and the defen- 
dant is null and void. 


R.S.. >- — Decree confirmed- 
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HN THE HIGH COURT OF JUDICA- 
"TURE AT MADRAS. 


Prisent:—V. Sethuraman, J. 


-Bkarat Electronics Limited, having its 
‘Registered Office at Jalahalli, Post, 
-Bangalore-13 and another ' 

' ` | Appellants* 


UE. 


2M|s. American Export Isbrandsen Lines 
Inco., by their agents M|s. J. M. Baxi 
сапа Company having its office at 2[21, 
“Nerth Beach Road, Майгаѕ-1 


Respondents. | 


Indian Contract 'Act (IX of 1872), sections 
:20, 63 and 72—Doctrine of accord and satis- 
faction —Payment made accepted in full and 
final settlement — Intention оў. parties—Mis- 
дарг of parties regarding claim—Right to revi- 
sion, when arises. ў 


"The plaintiff purchased 20 cartons of Elec- 
-tron tubes from an American Company. The 
goods were sent under a bill of lading from 
"New York by S.S. “Flying Cloud" belong- 
"ng to the defendants.. The ship arrived at 
"Mzdras on 22nd September, 1969. When the 
-goodg were unloaded nine cartons were found 
to be in a damaged condition. A survey was 
corducted on 1st October, 1969, which dis- 
closed that 4 cartons were completely empty. 
"The plaintiff sent a claim bill, dated 19th 
"Nevember, 1969 for a sum of Rs. 20,496 
representing the value of goods lost by non- 
delivery.» As there was no response a notice 
"уаз issued through the recovery agent. The 
„defendants by their letter informed the plain- 
tiff, that under clause (17) of the bill-of- 
lading they were liable to pay only. Rs. 
3,753.75. A revised bill was made out 
accordingly and a sum of Rs. 3,753.75 was 
received. Subsequently the plaintiff found 
that there was a mistake as the revised bill 
-which had proceeded on the basis that there 
was only one carton in which all the four 
tukes were to be found, while actually there 
-we-e four cartons in which the four tubes 
-weze sent. The plaintiff therefore demanded 
a sum of Rs. 11,261.25. Тһе defendant 


i —————— 
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contended that the sum. of Rs. 3,753.75 had 
been paid in full and final settlement and that 
therefore, there was no liability to. pay the 
further sum of Rs. 11,201.25. | The second 
plaintiff was the insurer who on payment to 
the first plaintiff, had been subrogated to the 
rights of the first plaintiff and therefore both 
of them filed the suit. 


` Held: The background or intention of the 


parties: has to be examined in order to. find 
out whether there has been ап accord and 
satisfaction. Merely because a cheque drawn 
on an amount paid in full and final satis- 
faction has been accepted, it would not-fol- 
low that there has been an accord and. satis- 
factión so as to disentitle the plaintiff irom 
coming forward with a.suit for the proper 
amount. | 


Section 63 of the Contract Act provides that . 
a promisee may dispense with or remit, wholly . 


or in part the performance of ‘the promise’ 


made to him or may extend the time for, such . 
instead апу. 


performance, or may accept, 
satisfaction which he thinks fit. Їп order 
that there may be such dispensing with ог 
remission, wholly ог -in part of the perfor- 
mance of the contract, there must be a cons- 
cious act on the part-of the said power. In 
other words he must realise that he is taking- 
a smaller amount for a larger amount than is 
due to him. If there is a mistake as.to a 
matter of fact essential to the. agreement, 
which, in this case, is the accord and satis- 
faction, then the agreement would fall under 


section 20 of the Act. Similarly, if a. party, |. 


who is alleged to have dispensed with or re- 
mitted a part of performance, was not cons- 
cious of the circumstances under which he is 


^ accepting a smaller sum, then also it is pos- 


sible to hold that he has not remitted or dis- 


pensed with the performance of the contract. , 
| [Para. 14.1: ·- 


Section 72 of the Contract Act provides for 


recovery of the amount paid by mistake or 
under coercion. That .section cannot apply 
to the present case, because there is nò pay- 
ment by one to another. This is a case 


where the amount is sought to be recovered, © 


because the full amount due was not paid. 
Section 72 cannot apply to a case where there 
is no over-payment. [Para. 15.] 


[Paras. 1, 2.]. 


[Раға. 13.] . 
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"Cases referred to:— 


Surendra Overseas Lid. v. Union of Inda, 
(1974) 2 M.L.J. 146: 87 І.М. 858: A.I. 
К. 1974 Mad. 297; M|s.. К. P. V. Sheik 
Mohamed .Rowther, v. Trustees of Port of 
“Madras, 1.L.R. (1975) 1 Mad. 59; Neu- 
-chatel : Asphalte, Company Lid. v. Barnett, 
(1957), 1 W.L.R. 356; Day v. Melee, 
. (1889) 32 Q.B.D. 610;., Shyamnagar -Tin 
Factory .(P.) Lid. v. Snow White Food 
Product Company Lid., A.Y.R. 1965 Cal. 
:551; Union of India v. Narayanlal, A.I:R. 
1963, Pat. 152; Kapoorchand Godha у. Mir 
Nawab..Himayatalikhan Azamjah, (1963) 2 
$:C,J..396: (1963).2 An.W.R. (S.C.) 
-94:. (1963) 2 M.L.J. (S.C.) 94: (1963) 
:2-$.С.Е.-168: A.I.R. 1963 S.C. 250... 
Appeal against the; decree ofthe: City Civil 
‘Court of: Madras in O.S. No.-6187 of 1970. 


Н . 


-for Appellants. ` | 
“King and Partridge, for Respondents. 

"Thé Court delivered the following  / +! 
jupcwENT:—The short question. that arises 
for consideration is whether the plaintiffs are 
‘entitled to recover a sum of Rs. 11,261.25 
after having . executed а receipt in . full 
settlement ‘fora sum of Rs. 3,723-75 for non- 
-delivery: of certain goods shipped through the 
defendant... The plaintiffs are the appellants. 
HThe first plaintiff. is Bharat - Electronics 
‘Limited, Bangalore. It purchased 20 çar- 
‘ltons of-Electron tubes from ап American 
‘\Company. Тһе ‘goods were sent under a 
ibill of lading from New. York by s.s. “Fly- 
. пе Cloud’ belonging to. ће defendants. The 
‘ship arrived at :Madras. on 22nd September, 
11969. When the goods were “unloaded ,9 
*leartons were found to be in a damaged condi- 
“оп; "A survey was conducted on 1st October, 
"11969, which disclosed -that -4 cartons were 
completely ., empty... Bharat" Electronics 
Limited, sent a claim bill, dated 19th Novem- 


0*9 4e 


"ber, 1969 for a sum of Rs. 20,496 repre- 


|senting. the value of the goods lost by non- 
delivery, As there was по response, ‘a notice 
‘Iwas sent through the recovery agent for the 
Jsaid.sum. Ву a letter, dated 3rd March, 

1970. the :defendants informed: Bharat Elec- 
“tronics: Limited, that. under’ clause 17 of the 

Bill of Lading. they. were liable to pay only 


м17— 39 ; "D ed o BG 
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' Bilateral. mistake Ё 


Rs. 3,753-75. A revised bill was made out 
accordingly, and a sum of Rs. 3,753-75 was 
received. : Subsequently, Bharat Electronics 
Limited, found that there was a mistake as} 


the. revised bill proceeded on the basis that| 


there, was only one carton in which all ће, 
four tubes were to be found, while actually " 
there were four cartons in which the four 
tubes were sent. Bharat Electronics Limited, 
therefore, demanded a sum of Rs. 11,261-25. 


et fi MIE Ss vy. 
2. The defendants contended that,.the sum 


of Rs. 3,753-75 had. beén.paid in. full and} - 
final-settlement and that, therefore, there was 
mo ..liability. to pay .the further sum of 
‘Rs. 11,261-25. ` The second -plaintiff is the 


insurer who, on payment of: Bharat Electronics 


-Limited, has been subrogated to the. rights of 
-Bharat Electronics Limited, and -, therefore, 


both of them’ filed; the present. suit. . 


‘A: Ramanathan and N. Baldsubramanian, :3. The détence was''that there wasa-delay ` 


‘of nine days in the survey and that during 


‘this period there was scope for’ damage or 
pilferage while the tubes were in’ the. custody 
‘of the Port Trust.’ ' The Port’ Trust” itself 
‘had annotated the goods and only, two cartons 
җете found ‘empty, wheréas in the survey 
held subsequently 4 ‘cartons were’ said 'to “be 


empty. ` Jt: was, therefore) ‘conténded- that 
there was some pilferage ог loss’ while the 


goods wefé in the cüstody of е Port Trust 


and that the defendants, were ‘not liable. 
According. to' the defendants, ‘the " amount 


having been received in’ full ‘settlement; there 


was no justification for claiming‘ ће further . 


amount under suit and that there. was'-no 

misrepresentation on its part as allegéd in the 

plaint, The following issues were framed: 
| i Issues omitted—Ed . 


esc oec c9 f99 


The trial Court -held that the defendants are 
.not liable to pay, the sum of 'Rs. 11,261-28, 
'that'.the' amount ‘already paid, viz., Rs. 


3253-75. was not paid by Tnisrepresentation, 
and that the plaintiffs were. estopped’ from 
making the ‘suit claim after. having acceptéd 
the.sum ‘of Rs. 3;753-75 in full settlement. 
The suit was therefore, diémissed.' “The pre- 


‘sent appeal ‘has beén filed by the unsuccess- 
“ful plaintiffs. 11, ' | | E 


-4. The short question -that arises for con- 


sideration is: whether there was unilateral or 
in. accepting, the, sum of 
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s; 3;753= 5. ‘The, plaintiffs could claim the 
|: in case it was found that the. mistake 
was as mentioned. t ; 


' On, 26th June, 1969, andes ite Bill of 
= ing ‘marked: as Exhibit A-19, 20 cartons 
of electron tubes. were despatched to the first 
plaintiff from New York by s.s. 1 ‘Flying 
izloud^ ; “After the goods were receiyed when 
it was “found ‘that 9 cartons were in а damaged 
:eóndition;- ai survey’: "Was got. effected. through 
he recognized i istirveyors.- Ву the - report, 
"dated- 14th: Oétobér, 1969, marked as Exhibit 
3-14, they ‘reported? that 5 cartons were sound 
and’ that 4 Icartons were found · completely 
sitipty.* -- "Thé удо forma jcfaimi bill; dated 
15th November}: 1969, Exhibit/A-1 was pre- 
2ared on this ‘Basis; atid sent to the defendant's 
-epresentdtive, "MIT 7. M. Baxi and Com- 

--рапу, 21, Thambu Chetty Street, Madras-1, 
claiming Rs: 20,496 as the cost of 4 numbers 
.of . Littons.,.Magnetrone, type 7008.AE dlr. 
-© ild, short: received , along with freight and 
‘insurance: charges. о This was accompanied 
by; a, covering . letter, -dated 19th November, 
2969, Exhibit. „А-2. The , second plaintiff an 
mnsurer: paid. the amount to. the first - plaintiff 
‘and got: subrogated. by Exhibit B-1, dated 
2%ths: November, 1969... ‘The Life Insurance 
‘Corporation. appointed. ‘Standard. Surveillance 
Corporation, Madras, іо effect the settlement. 
The said. Surveillance :Corporation, dücting as 
the ‘agent of: the ‘Life Insurance Corporation, 
-prepared.,- the: bill:. Exhibit A-3, dated 21st 
ыш 1970 in which it- was mentioned as 
‘Follows, TUS aptes o> [| 

“То value. of 4 Des. Litton Мекен 
type 7008 АЕ г О 1|d, in-case No. 4 
‘found: empty - £660 each... .. .#2640-00.” 


It will be, ‘seen ‘that instead of saying that 4 
cases were: found empty the authorised .agent 
nad mentioned that in one ‘case, 2027) case 
“No. 4, 4. pieces were. found empty. This -was 
.3ccompanied by a: covering letter Exhibit B-4, 
dated 21st January, 1970 and addressed to 
- Һе defendants’ >. representative-at Madras. 
Dn behalf of the defendants- theré was 
.A;reply on 28th January, 1970 in’ which if 
was stated that there was a delay of 9 days 
- n the survey and ‘that during that period:the 
consignment might have been.subject to con- 
siderable additional handling and damage or 
2ilferage resulting in less for which the 
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steamer could not in any way be held liable... 
It was also pointed out that there were no 
remarks in the -Chiéf: Officer’s report regard- 
ing the - above consignment - which further 
went to prove that the consignment had been. 
landed in a good coridition.::There was also: 
a querry regarding tlie 'absence of Customs. 
Officers at the time when - the: $uryey ‘was. 
conducted. Even though the-survey- was fixed 
on 25th September, 1969, it was conducted! 
only on 1st October, 1969 and the plaintiff's. 

authorised agent was requested to explain the 
delay in the survey. Ву a letter, dated 2nd. 
March, 1970, the plaintiff's authorised: agent. 
advised the defendants' representative that the- 
‘cartons in question’ was annotated as empty 
and, therefore, the carrier was properly lia- 
ble. As no customs duty had been claimed, 


it was pointed out, that the absence of ће” 


Customs Officer - was irrelevant. . On 3rd! 
March, 1970, there was again a letter by the 
defendant reminding about the absence of a 
reply to’ Exhibit А-4, dated 28th January, 
1970 written by. the defendants to the plain- 
tiffs agent. In this letter written by the- 
Mns itself matked as Exhibit А-6 it was: 
adde 


“You vili note that аѕ per daise, No. 177 


of the relative Bill of- Lading, the liability- 


per package is limited to 500. Hence your- 
с must be limited to 500 equivalent to- 
. 3,753-75. Please arrange to-resubmit- 
"us ou. claim bill on the above lines. . Your- 
" original claim bill is returned herewith. 


The plaintiffs. Ба sent а revised ЫП 
for Rs. 3,753-75 under, Exhibit B-7, .dated 
9th March, 1970 and in that letter ‘it was 
stated as follows: 


“As desired we enclose ie amended bill 
for Rs. 3,753-75 and shall be obliged if 
you will let us have your cheque i in settle-- 
ment at your earliest.” i 


Some other details were called for by: the- 
defendant under Exhibit A-7 from the plain-- 
tiffs’ agent. ‚Ultimately under Exhibit B-10, 

letter dated 23rd March, 1970, an indemnity- 
letter was taken from the plaintiffs’ agent. 

There was also a receipt under Exhibit B-9, 
taken from the plaintiffs’ agent and this is- 
dated 28th March, 1970, in which~it is stated:: 


7 


4 
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_ “In settlement of claim for loss out of- -20 
cartons electron tubes ex s.s: Flying Cloud, 
of 22nd -September, 1969,- -Ni ew York, 
MUS DH of Lading No; : 30. Nude) 


^The defendants’ representative in. Madras - 
, paid the amount by cheque to the plaintiffs’ 
‘representative observing that “it was towards 
_settlément of your, following. bill.” 


6. It was, ` thereafter, - 
plaintiffs” agent, that actually 4 cartons were 
‚ found empty and that the total liability should 
"be 2000 at the 1ate.of 500 per carton às 
against only 500 аз: claimed: under the revised 

"bill. The plaintiffs" agent, therefore, made - 
a demand-on the defendants’ àgent or répre- . 
sentative for payment of Rs. 11,261-25 „being 
‘the balance. This: was forwarded" to' the 
defendants who were-of'the opinion that? m 
the claim had beén' séttled “and ‘finalised, 
could not be reopened and, therefore; one 
ted their inability topay. ' After some fur- 
ther correspondence, the suit claim came fo be 
made and it has ‘been “dismissed. ` 


7. In the correspondence. there is reference 
.to ‘annotation’ by the Port Trust and’ this ` 
annotation is borne out.by Exhibit А-5, dated 
21st February, 1970. It is stated that 9 car- 
tons were annotated at the time of landing. 
The annotation was as: follows: 


` “4 cartons—‘cover torn and contents fall- - 
ing out’. І 
3 carfons—'damaged'. 
2 cartons—'empty' ." 


The learned counsel for: the respondent sub- 
mitted that in view of the Port Trust’s con- 
tention that only 2 cartons were found empty, 
the survey report'as if 4-cartons were found 
empty would not ‘be cotréct.' In this-submis- . 
sion the report of the surveyor that 4 car- 
tons were empty may be: due to the pilferage 
or loss during ‘the’ custody of the Port Trust. 
The contention is Ња еуел with référence to 
these 2 cartons, at айу. rate, it would only be 
the Port Trust, which! 'woild be liable. 


8. It is not possible to;.accept the. respon- 
dent’s submission. In Surendra Overseas 


„Limited y. Union of India’, there was no 





Mad. 


discovered by the’ 


1. (1974) 2 м4]. 146: 8rLw. 858: AIR. 1974-7 
297. 


рһузїса1 delivery -of the cargo to. the consig- 
nee; though the goods were discharged at the 
‘quay when the Port Trust tcok delivery of 
the goods. In respect of the short landing 
there was a claim for ‘damages. It was held. 
_that’ When the consignée received the cargo 
"there was a short landing and damage to the 
. goods. ‘and’ that the consignee was entitled to 
“Фант damages from the shipping company. 

“Until actual. delivety ‹ of. the goods to the con- 
‚ signee, the. consignor. or his. agent, would be 
' liable: As there was: short, delivery here, 
the liability i is clear, , “Delivery t to Port Trust 


“is not delivery to. buyer., мө 


The. Саа counsel for the’ е respondent 
relied als" on another decision in M|s. К 
Р. K: Sheik Mohamed Rowtker у. Trustees 
о] ‘Port, öf Майгаз®.` in that сазе, there was. 
a claim for demurrage by the’ Port "Trust 
from thé consignee. Tt. was.held that the 
' goods having remained in the custódy of the 
Port Trust on the default of the, consignee 
to satisfy the Customs authorities that the 
import was authorised the consignee became 
;liable.to storage or demurrage “charges. as 
owner-of the goods, the storage being for 
. the sole benéfit of the consignee.. -It was held 
` that there was no provision in the "Act, which 
gave a recourse to the Port Trust as against 
the ship owner or. the steamer agents for the 
demurrage charge. which was incurred while 
the goods were in its custody. ^ This deci- 
` sion: has no scope for application i in the pre- 
sent case, because this is not a case for reco- 
very of any demurrage charges by the Port 
Trust оп. account of. any default:on ‘the part 
of the consignee. In the present case, the 
consignee had taken all possible steps to "take 
delivery: of the goods. .But he could not take 
delivery because of the goods not being found. 
' In these circumstances, the principle, that the 
owner of the goods has to pay the démurrage 
charges can have по scope | for application. 
-The principle: that once the Port Trust had 
given a receipt to the shipping company after 
-réceiving the ‘delivery: of the gcods;;the ship- 
"ping company іѕ ‘not. liable, becatise- of -section 
-39 . (3) -for any loss or damage: is not also 
relevatit in. ће: context of е present claim, 
"because: the 00 given. by the. Port Trust 


^ ita Юр» ЕТЫ 
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to the shipping company is not in evidence and 
this matter had not been also taken in the 
‘Court below so that any evidence on this point 
‘could have been produced. 


10. The annotation by the Port Trust can- 


not be conclusive especially when an inde- . 


pendent survey had been conducted and a 
surveyor had made a report. At no. Stage of 
the proceedings the surveyor’ 5 report was 
challenged. Therefore, it is too late in the 
day for the defendant’s counsel to árgué that 
“the . Port Trust Having annotated .only'in res- 
‘pect of 2 empty cartons, the plaintiff cannot 
make any claim for any larger number. This 
3s: а factual objection which should have been 
taken in the Court below. . The report. of the 


surveyor makes it clear that 4 cartons were · 


iound empty, and. we are concerned with the 
«question, às to whether the defendant i is liable 
io make good the value of, the 4 cartons sub- 
ject to: : Ње, limit fixed in the Bill, of. Тайпа. 


“Section” 20. of, the ‘Indian, Contract, Act" pro- 
vides—. 


ИСИ, Өн „жой сән 
1 


‚ “Where both 'the varies "I ali agreement 

' are under & mistake as {0 а. matter. ОҒ fact 

` essential to ‘the’ ‚аЁтеетец, ег ‘agreement 

„25 void. aa 

3S e CER ual 

К ашай даг) erroneotis’ opinion as 

to the! value of the thing which ‘forms the 

subject-matter , of the agreement, isnot to 

"be ‘deemed a mistake as toʻa mattér of 

fact, d d ET er P. : 
Séction ' 22' E “also Materia) for’ ‘our: present 
purpose." It iüns as follows: un p 

pr; t 575 35st al 

“А contract is not voidable merely because 
‘it’ wás caused by one of the'parties ‘to’ it 
` Being ; ünder a mistake ‘as to a matter of 
К fact. icm s ‘ ОИ ра р 

ы EU a > m SH kye pore 

In this case, the real question 'is* aih it 
is a unilateral or mutual mistake. ~ If it. is. a 
case òf' unilateral mistake, it could come with- 
inthe scope of section 22,: ‘as: е · contract 
would: not be voidable. If, however, the. mis- 
take is ‘not unilateral, then . section’ 20 would 
have àpplied so as to render. the: agreement 
void. The agreement for the present purpose 
is the agreement to receive the sùm of Rs. 
3,753-75 in full settlement. л. 
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11. A case similar to the one here arose 
before the Court of Appeal in U.K. in 
Neuchatel Asphalte C ompany Lid. v. Barnett, 
A company agreed to do certain work for 
£259. Disputes arose over the way the work 
had been done. The company had received 
£125 on account from the other contracting 
party’ However, the company demanded the 
balance of £134. The other ‘contracting 
party enclosed a cheque for £75 and on the 
back of the cheque the words ‘in full and 
final settlement of account’ were typed: and 
sent to the company’s office. It was stated 
that a statement of account was also: sent, 
but none: accompanied the latter. The Com- 
pany ‘contended that the sum of £75 had not 
been accepted i in full and final satisfaction and 
sued for the balance. also. In dealing with 
this claim Denning,; L. J., ав he then was, 
pointed out that it was the object or,intention 
that was relevant and that the typed or printed 
words could. not be. allowed to make a trap 
for the-unwary. Hodson, L.J., also put it 
as a matter of. intention as to whether the 
amount had been accepted in full and final 
settlement. ^ Morris, L.J., referred to -an 
earlier decision in Day v. Mclee®, In that 
case,. Bowen, I.T а stated as follows :— 


« seems to mie; as a matter of'principle 
‚саз well as.of authority, that the question 
whether there is an accord and -satisfaction 
must be one of fact. If a person sends 
a sum of money on the terms that it is to 
be taken if at all, їп satisfaction of a 
larger claim; and if the money is kept, it is 
a question of fact as to the terms under 
which it-is so kept. Accord and satisfac- 
tion imply an agreement.to take the money 
in satisfaction of the claim im respect of 
-which it is sent. If accord is,a question 
of'agreement, there must be either two 
minds agreeing or one of the two persons 
acting in such a way as to induce the other 
to think that the.money.is taken in satis- 
faction of the claim.and to cause him .to 
act upon that view. In either. case it is. E 
question of fact". ! 





1. (1957) 1 W.L:R. 356. — 0. 0e 
2. (1889) 32 QED. 610. TR 
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Morris, L.J., was also of the view in that 
particular case, the cheque for'£ 75 had not 
been accepted in full and final settlement. 


12. Day v. Mclee* was followed in SNC. 
nagar Tin Factory Private Limited v. Snow · 
White Food Product Company Limited?, and. 
also by a Bench of the Patna High Court in 
the Union of India v. Narayanlal. Тһе 
passage from Day v. Mclee1, was noticed by 
the Supreme Court in. "Kapoorchand Godha v. 
Mir Nawab —Hümayatalibham Azamjaht. 
Jewellery had in that case been supplied to 
the Prince of Berar, who had acknowledged . 
them for the value of Rs. 27;79,000. The 
bill had also apparently been accepted by the 
Nizam himself. In February, 1949. when 
Hyderabad was under military occupation, a 
Committee was set up by the Military’ 
Governor to scrutinise all debts of the Prince . 
of Berar ‘.and his younger; brother. Тһе 
Committee reported with reference to this 
claim that the amount should be settled for 
a sum of Rs, 20,00,000. and the appellants , 
were paid Rs. 20,00,000, in full settlement. 
He later on filed a suit against the und 
of Berar. The suit claim was decreed . 

the original side of the Bombay High Court. 
On appeal the judgment - of the trial Judge 
was ` reversed: by a | Division: Benth; -.On 
appeal to the’ Supreme Court, the: judgrnent ` 
of. the. Division - Bench of the, Bombay High > 
Court was" confirmed. `The” "passage + "from - 
Day v. Mcleet, has. ееп. AE in the QUEM 
ment.. 


1. ‘Tt is thus, clear “froth these > Жыш, 
that the background. òr the- intention, ‘of the” 
parties has to be examined in order. to find; 
out whether there has been an accord ‘and’ 
satisfaction. Merely because a cheque drawn 
on an'amotnt paid in full satisfaction -has 
been accepted, it-would not follow that there: 
has been an accord and satisfaction so as to 
disentitle the plaintiffs from coming forward : 
with a suit. "for the proper amount.'- 7-С 


14. Saeed 63 of the Contract Act provides 
that a promisee may ee with Qr remit," 


debe frr 





(1889) 32 ORD. 610. $, Ert ls 
z ALR. 1965 Cal 551. 5^7 -7 | 7 c7 сз? 
3. A.LR. 1963 Pat. 152, 
4. (1963) 2 M.L.], (5.О.).. 94: (1963) 2 An-W.R. 
(S.C.) 94: (1963) 2 SAJ.. 396: (1963) 2. S.G-R. 168: . 
ALR. 1963 S.C. 250. 


+ -time for -such performance, or may accept, 


. with iti 
“pit B-14, it could have been discovered. that 
. 4 cartons were empty, still on account of some 


wholly . or in.part the performance of the 
promise made to him, or may extend the 


instead of it any satisfaction which he thinks 
fit. In order that there may be such dispens- t 
ing with or remission, wholly or in part of 
the performance of the contract, there must 
be a conscious act on the part of the said; 
person. In other words, he must realise that 
he is taking a smaller amount for a larger 
amount than is due to him. If there isa 
mistake as to a maiter of fact essential to the 
agreement, which in this case is the accord} 
and satisfaction, then the agreement would |i. 
fall under section 20 of the Act. Similarly, } 
if a party, who is alleged to haye- dispensed | 
with or remitted а part of the performance, 





as Was not conscious of the circumstances under 


which he was accepting a smaller sum, then 
also it is possible to-hold that he has not remit- | 
ted or dispensed with the performance of tlie 
contract. ! i 

15; Section 72 of the Contract Act provides; 


for the ‘recovéry of the-amount paid by 


mistake or under coercion. That section can- 
not apply to the present case, because there is 
no payment by one to another. This is a case 
where the amount is sought’ to be recovered, 
because the full emount due was not paid. 

Section 72 cannot apply {о a сазе where there 
is ho over payment., It is unnecessary to go 
into the decisions cited on the question of the 


. recoverability of tne amount paid in excess 


under а mistake cf fact or law. 


16. If is also unnecessary to go into the 
decisions of U.K. based.on common law, 
cited before me on the question of thistake, 
as the matter is governed in India by the 
provisions of the statute, viz., the дабан 
Contract, Act. 


17. I have to examine the. facts in тА саѕе 
to find out whether there was any unilateral 
or а mutual mistake. At the time when the 
plaintiffs’ agent preferred a claim under Exhi- 
bit A-3, the Bill of Lading was not available 
Though by a reférencé to Exhi- 


mistake it was thought that one carton con- 


“tained 4 tubes and.that one carton alone was 


empty. The defendant had|at all material 


“times the Bill of.Lading. The defendant 


was 3050 aware of the manner’ in’ which the . 
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goods were ‘despatched from New York. In 
the Bill of Lading, it is clearly stated -that 
there were 20 cartons which contained the 
tubes. There is also marking 1/20 in the 
Bill. of Lading. so as to show that each carton 
contained one. tube. 
therefore, have verified whether the cldim as 
made. by: the plaintiffs’ authorised agent was 
proper. It could then have pointed out that 
4 tubes could not have been in one carton. 
If this mistake had been pointéd out, the 
plaintiffs’ authorised agent would -have made 
a revised claim. This was not done. 
Apparently, the Shipping Company also 
proceeded on the basis that four tubes could 
have been packed in one carton. - Under the 
bill of lading, the liability was limited to 
500 dollars in respect of one package. ‘On 
the view that there was only one carton 
which contained the four tubes as claimed 
by the plaintiffs’ authorised agent, the defen- 
dants also asked for a revision of thebill. 
The defendants were thus- also under a 
mistake as to the number of tubes in any 
carton. Т do not think that the defendants 
were trying to cash in on any mistake of the 
plaintiffs’ authorised agent. "There woüld be 
misrepresentation if the defendants, ,- being 
aware of each tube packed in a separate 
carton, wanted to induce the plaintiffs" agent 
to make out.a claim for a single package, as 
if 4 tubes were in one ‘single package. It 
would not be- proper to- attribute such 


unethical practices to a company which, has. 


world-wide connections. In my view, the 
defendant was also under a bona fide mistake 
in thinking that four tubes were packed in a 
single carton. In one view, it would bea 
case of misrepresentation, as the defendants 
would not be unaware of the number of the 
tubes in a package. In such circumstances, 
‘if they made a representation that the ‘claim 
had to be restricted to one package contain- 
ing four tubes, it could even amount · to a 
deliberate attempt at misleading the plaintiffs. 
However, the inference of mistake would in. 
the context of the facts here seem more proba- 
ble or reasonable. I do not, therefore, 
accept the contention of misrepresentation 
put forward for the appellant. j 


18. The result is that under section 20 of 
the Indian Contract Act, the agreement to 
receive the sum of Rs. 3,753-75 in full satis- 
faction would be avoided and the plaintiff 
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would be entitled to receive the, balance.’ _ 
The plaintiffs are thus entitled to a decree. 

As the second plaintiff has already, paid. the 

amount to first plaintiff, there will be a decree: | 
in favour of thé second plaintiff as against * 
the defendants, ‘The appeal is “accordingly '. 
allowed with costs. І * і 


R.S. ———— Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE. 
AT MADRAS. PES чш Y 
(Special-Original Jurisdicticn.) 


PRESENT:—QG., ‘Ramanujam and 5. Бапаш 


` Pandian, FF. ` 


A. Krishnaswamy .. Petitioner" . 


9. : 2 А 
The Tamil Nadu Electricity Board”: 
Madras, by its Secretary .. “Respondents 


Constitution of India (1950), Article 226—Tamil 
Nadu Electricity Board —Enquiry- against an em- 
bloyee—Board can delegate its Sunctions—Enquiry- 

Officer refusing to recall prosecution witnesses for” . 
Surther cross-examination—Principles of natural jus- 

fice not violated—High Court not an appellate 
Court over the findings of the enquiry officer—Order 
of punishment not. ineeting with, the requirements 
of Regulation 11 (b)—Writ of certjorari issued— 
Tamil Nadu Electricity Board Employees Dis- 
cipline and Appeal Regulations, Regulation 11 (b). .- 


The Tamil Nadu Electricity Board being a” 
statutory body consisting ofnumerous members . 
could delegate its functions of conducting an 
enquiry against any employee to its subordi- 
nates so long as there was no. prohibition 
against such delegation under the statute. ` 
[Para. 3.] 


In the circumstances of this case the enquriy 
officer could not be taken to have violated the 
principles: of natural justice in refusing to | 
recallthe prosecution witnesses once араш for: : 
the puipose of further cross-examimation, ,, 

[Para. 5.] 
The High Court exercising its powers under 
Article 226 of the Constitution could not 
treat itself as an appellate Court over the 
findings of the enquiry officer. - 

[Рата. 6.] 





*W.P. No. 214 of 1977." | x P 
| 20th Marchi, 1979." ` 


A 


in 


‘In the present case the order of punishment did. 
not set out the grounds on which the punish- 
ment was based as required under Regulation: 
11 (6) which should be independent ‘of the 
‘findings.rendered by the enquiry officer.’--So 
ong as Regulation 11. (Б). contemplated 
separate grounds to be stated in, the order of 
‘punishment apart from the findings rendered 
by the enquiry -officer, the Board was bound 
to givé its reasons:at the stage of imposition of 
the punishment. In-this case the order of the 
‘Board merely, said that after considering the 
explanation, of the petitioner and the, written 
xepresentation; the Board had decided that the 
piiishment of removal from. service was 
wicran:ed. This could not be said to be the 
grounds: contemplated in Regulation . 11 (b). 


T :o.130 the conduct of enquiry was valid, the ` 


ultimace order iof punishment did not satisfy 
the -requirement, contemplated by regulation 
11 (b). Pd M .. [Para. 8.] 


. Cases referred to:— | 


Rag v. Race Relations, Ex parte, Selvarajan, (1975) 


1 W.L.R. 1686; Reg v. Gaining Board for Great 
Britain, Ex parte, Bemian and Khaida, (1970) 2 
Q.B,417 : (1970) 2 `АП Е.К. 528.: (1970) 2 
W.L.R. 1009 ;Pergamon Press Ltd., In re, (1970) 


ЗАП E.R. 535 : (1970) 3 W.L.R. 792 : (1971) ` 


‘Ch, 388; Wiseman v. Borneman, (1971) A.C. 297: 
(1969) 3, All E.R; 275 : (1969) 3 W.L.R. 706; 
Ved Parkash Mulhotra v. State Bank of India, 


I.L.R.. (1974) 1 Del. 660. 


Petition under Article 226 of the Constitution 
of India, prayiüg that in the circumstances 
‘stated therein, and inthe affidavit filed there- 
"with, the High Court will-be pleased to issue 
‘a weit of certioriari calling for the records’ and 
‘other proceedings culminating in the. order 
-passed by the respondent herein in its proceed- 
ings Мз. No, 2094 dated 30th December, 1976, 
removing the petitioner -from srvice and quash 


‚ ‘the same. Р 


K. Ramtswami, A. Sarojini Bai and V. Venkata“ 


swami, for Petitioner. 


15. Sirvasubraminigm and М. Shakir Ali, for 
Respondent. А ae 


"The Order of the Court was made-by. " 


Raminujam, J.—Tae petitioner herein was 
appointed as a junior electrical engineer under 
the Tamil Nadu Electricity Board, the. res: 
pondentherein on 6th July, 1955. Later he was 
promoted as Assistant Engineer (Electrical). 
Waile he: was working as Assistant Engineer 


KRISHNASWAMY 0. T.N.E.B. (Ramanujam, 7.) п 


зп 


` 


t SA. 


officer; one yas | 
Divisional Engineer · (Electrical), .Salem, sub- 


m Ur 


the petitioner from service.’ · ·: 
£57. Mes, ao D = PELIS 


2. Тһе; said . order removing ‘the petitioner 
from.service has been challenged in this. writ 
petition on the following" grounds: (lY The. 
Electricity Board was not legally competent’ 
to nominate the. enquiry. officer namely the 
Divisional ‘Engineer tor holding an enquiry 
as there is.no power vested.in the Board to 
delegate its functions to any subordinate zu- 
thority such as the enquiry officer and there- , 
fore the nomination: of the enquiry officer 
was without jurisdiction. (2) The enquiry 
conducted by-the enguiry.officer was not in- 
accordance with the statutory rules framed 
for conducting enquiries agairst the. emple- 
yees of the respondent. (3) The enquiry: 
conducted against the petitioner by the enquiry _ 
officer was opposed to the principle of natu-' 
ral justice in that the prosecution witnesses: 
were not recalled for further cróss-examina- 


Pk 
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-Aion^as desired by the petitioner. (4) Tke Disciplire ard Appeal Regulaticns prcvices 


findings rendered by the enquiry officer on the for such delegation and that previsicn is as 


three charges which he held proved carrot follows: 


be . sustained оп the materials preduced 
at the enquiry. (5) The impugned order 
terminating the petitioner's services is vitia- 
-ted for-the reasons that the personal hearing 
offered to the petitioner after the issue of the 
Show cause notice proposing penalty.was by 
the technical member and not by the full 
Board which alone can hear the petitiorer 
asa punishing authority. (6) The respondent 
Board was mérely guided by the enquiry 
officer’s report which according to. tke peti- 
‘tioner is one-sided and biased, in: termira- 


ting the .pétitioner's services withcut inde - 


pendently applying its mind to the mate- 


rials on record with reference to the cLziges.- 


1 ~ 


Е . As - regards. ‘the first ground, tke res. 


.pondent in its counter-effidavit has sulmit- 
ted that the Electricity Board being a statu- 
tory body is authorised to delegate its. pcwers 
.to.any officer of the -Board to take. action 
against its employees and to conduct enquiry 
in relation to charges of misconduct. Jt is 
‘said that the Board has on 24th November, 


1971 authorised the. Chief Engineer (Electri- ~~ 


t 


сісу): іо take..action against the, petiticner, . 


that the Chief Engineer in his turn: directed 
‘the. Superintending’ Engineer, Mettur Elec- 
tricity System оп 9th December, 1971to take 
action against the petitioner and that, the 
Superintending Engineer, Mettur, Electricity 
System in turn appointed the Divisicnal 
Engineer (Thiru K. U. Krishnan) as enquiry 
Officer by his proceedings dated 3rd January, 
1972: and that isthe procedure prescribed for 
every departmental proceeding: Inour view, 
the respondent being a statutory body consisting 
ofnumerous members can delegate its functions 
of conducting an enquiry against any employce 
o its subordinates so long as there is no prohi- 
bition against ‘such delegation under the 
statute. · The respondent cannot be expected: 

‚ Ко take even minor steps at the lowest level. 
In this case the Board has directed ‘its sub- 
ordinates to take action against the petiticrer 
by framing charges and conducting an enquiry. 
and the Board . which is the, punishing 
authority has passed final orders in tke matter. 
Therefore the entrustment of the actual ccn- 
duct ófthe enquiry to itssubordinate cficers Ey 

. the-Board: cannot Бе said to be witkcct juris- 
diction.-: Asa matter of fact Regulaticn-8 (b). 
ofthe Tamil Nadu Electricity Board Employees’? 


“In every case where itis prcposedto ;ngc:e 
on an employee any of the peralties in itc rs 
(vi) to (viii) in regulaticn 5.Leskallke givn 
a charge-sheet settirg fcri] the gicirc -cn 
-which itis proposed to take into consideraticn 
passing orders on the.case, He skal] Le 
required to answer the- ckarge or charges in. 
a written statement within reascrable time 
nof exceeding one month гра also to state 

whether he desires an oral enquiry or to Le 
heard in person or ‘both. An oral enquiry 
. shall be held if the employee’ desires such 
enquiry, ог ifso directed by the authority 
concerned. At that enquiry oral evidence 
shall be heard as to such of those” allegaticns 
as are not admitted. -- The employee shalk 
‘be «permitted to produce witnesses in his . 
defence and cross-exemine any witness on 
whose evidence the charge. rests." The 
Officer conducting the enquiry may, for 
special and Sufficient reasons to be recorded 
in writing, refuse to call а witness. Le. 
enquiring , officer ` shall ask, in ` writing, 
the delinquent employee immediately after 
the enquiry is over, whether he had а 
reasonable opportunity of presenting "his 


"case or if he has any complaint in this regard. 


Ii there is any ccmplaint in this regard, the 
` enquiring officer willexamire the ccmplairt 
and set right the matter. ` 11 it is consicered 
that. the , alleged: denial of reascrzble 
epportunity is made with a view to delay the 
. disciplinary proccedings,the er.quiring office r 
will be, competent to ignore the complaint 
and the reasons for not complying with the 
request should be recorded. After the. 
enquiry has been completed. the person 


. charged shall be entitled to put in, if. he so 


desires, further . written statement of his 
defence. | 


After the enquiry, persora] Hearing referred 
to in the frst sub-paragraph Las been ccm- 
pleted and after the authority competent to 
impose tke penalty menticred in that :рага-' 
graph has arrived at provisioral ‘conclusicns 
in regard to the penalty to the imposed, 
the person charged shall ke supplied with a 
copy of the report referred to in para. Jct 
the regulation 8 (b)o1Tzmil Nedu Electricity 
Board Discipline .- ard - Appeal: . Regu- 
lation and be called upon to skew caute, 
within a reasonable time! nct: cidirziny 
exceeding one -montb, against ‘the. perti- 


Ау 


11] KRISHNASWAMY: J. T.N.E.B. 
cular penalty proposed to be inflicted. An y 
representation shall be based only cn tke 

evidence adduced during the erquity. ` 


Explandtion.—An opportunity to show‘ casue 
against the imposition of any of the penalties 
referred to in this sub-regulaticn shall be 
given, after the authority compétent to 
impose the penalty arrives at a provisicnal 
conclusion in regard to the penalty to be 
imposed either by such authority himself 
or under his direction, by a subordinate 
authority who is superior in rank io the 
employee on whom it is proposed to impose 
the penalty”. U : 


4. As regards the second ground, the counter 
affidavit states that the enquiry officer acted 
fairly and without any bias, and there.is ro 
violation of any of the statutory rules. "TEough 
the petitioner has alleged in the petiticn 11 21 
the statutory rules have not been fullcwed Ly 
the enquiry, officer, our attenticn Eas rct beer. 
drawn to any specific rule which is said to Fave 
been violated by the enquiry officer. TLkereície 
we are of the view that this complaint les ro 
merit at all. ` i 


5. As regards the third ground ofattack that 

the principles ofnatural justice have.been- viola- 
ted by the enquiry officer in not recallirg tke 
Board's witnesses, the counter.affiadvit admits 

the refusal by the enquiry officer to recall’ the 

witnésses;‘but it is said that the mere refusal 
by the enquiry officer to permit recalling 
of the prosecution witnesses at the whimsend 

fanciés of the petitioner will not amount=-to 

violation: of the principles of natural justice. 
It is not in dispute that the petitioner cross- 
examined the prosecution -witnesses at {Ге 

earlier stage of the enquiry.. However, the 

petitioner’s request to' recall the ` prose cu- 

tion witnesses once again for further cross, 
examination was refused by the er.quriy cflicer- 
presumably on the basis that no recalling of tLe 

prosecution witnesses once: again was justi- 
fied. In this case for recalling the witrestes. 
once he ` has cross-examined the prosecv- 
tion witnesses extensively at the earlier stage 

of the enquiry... We are therefore of the view 

that in the circumstances ofthis case theenquiry 
officer cannot’ be taken to have violated the 
principles of natural justice in reivsirg 10 

recall the prosecution witnesses crce again fer 
the purpose of further cross-exemiraticr. 


6. On the fourth. ground, it is to be remcem- 
beredthatthis court exercisingitspcwers Ur CU 


M Lj—40 
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- 


Article 226 of the Constitution cannot treat| 


itselas an appellate court over the findings ot 
the enquiry officer. The findings of tke 
enquiry officer which have been accepted by 
the disciplinary authority, can be attacked 
only if there is no material at all to sustain 
those findings, and they are perverse. In this 
case the enquiry officer has referred to tke 
evidence of the varicus witnesses ard ulti- 
mately given his findings on tke basis of tke 
materials. It is not open to this Ccurt to 
reappraise the oral evidence soasto fird wether 
the appreciation of tke evidence by the er quiry 
officer “was corrector not. As this Court 
cannot interfere with the findings ot the en- 
quiry officer-on the basis of its fresh appraiset 
of the evidence, we reject this contention. 


a 


7. ' ‘As regards the fifth grcund of attack, 
itis not disputed by the respondent tbat the 
persona] hearing given to the petitioner was 
only by the technical member and not by the 
full Board. The question is whether such a 
procedure can be taken to be valid. Ассега- 
ing to the petitioner the skcw cause notice 
was given ‘by the Board and he sought an oral 
hearing only by the full Board and not by.one 
member of the Board, and the show cause 
notice having been given by the Board 
he has.to satisfy the; Board as regards his 
innocence, and as such.hearing by ore member 
of the Board cannot е taken to Беа hearing 
by the entire’ Board. It is said that in view of 
the fact that one member of the Board gave 
a personal hearirg,:tke Board had been only 
guided by the. impression gathered by” that 
member at the personal hearing and that the 
petitioner has, therefore, lost a valuable rigk.t 
of making a personal representaticn to the 
entire Board and convincing it abcut his 
innocence. The  counter-affidavit, dees rot 
deal with this grcurd of attack at all. Hew- 
ever, we are not inclined ‘to agree with the 
petitioner that the personal hearing-should be 
given only :by.the ‹ full Board - and not by 2 
member of the. Board even if Һе had been 
specifically authorised то do.so by the Board, 
Though the counter-affidavit is silent on this 
point, one can presume that the Board has 
atithorised the ~ technical ‘member’ to give а 
personal hearing to thé petitioner, especially 
when the Board bas called upon the petitioner 
to appear. before the Board for a personal 
hearing and the hearing has actually given by 
the technical member. -We have to proceed, 
therefore, on the basis that the technical 


q 
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member has been duly authorised by the 


Board to give a persona] hearing to the petitioner 
and report the matter to the Board. It has to 
be pointed out that the petitioner also did not 
object to the procedure at the time of ora] 


hearing on the ground that  the.full Board 
jalone should hear him. It is well-established 


that a statutory body composed of numerous 
individuals can delegate its authority to an 
officer or authority subordinate to it to act on 
its behalf in the matter of conducting a disci- 
plinary enquiry. It is not possible for such a 
body, composing of numerous individuals’ to 
hear personally every employee against whom 
disciplinary proceedings had been taken. Lord 
Denning, M.R. in Keg v. Race Relations Ex. 
Parte P. Selvarajan! dealing with the functions 
of the Race Relations Board constituted under 
the Race Relations Act, 1968 expressed : 
| j 
“In recent years we have had to consider 
the procedure of many bodies who are 
required to make an investigation and form 
an opinion, Notably the Gaming Board, 
who have to.enquire whether an applicant 
is fit to run а: gaming club «see Aeg v 
Gaming Board for Great Britain, . Ex parte. 
Benam and Khatda*; inspectors under the 
Companies Act, 1948 who have to investi- 
gate the affairs of a company and make 
2 report; see In re Pergamon Fress Ltd.3 and 
Commissioners of Inland :Revenue who have 
to determine whether there is a primd facie 
case; see Wiseman v. Bomeman*. In all 
these cases it has been held that the in- 
vestigating body is. under a duty to act 
fairly; but that which fairness requires 
Gepends upon the nature of the. investi- 
gation and the consequences which it may 
have on persons affected by it. The fun- 
damenta] rule is that, if a person may be 
subjected to pains or penalties or be 
exposed, to prosecution or proceedings, or 
deprived of remedies or redress, or in’ some 
such way adversely afflicted by the investi- 
gation and report, then he should be told 
‚ the case made against him and he afforded 
a fair opportunity of answering it. The 
investigating body is,- however, the master 


ee —S 
1. (1975) 1 W.L.R. 1686. ; 
2. (1970) 2 QB. 417: (1970) 2 Al E.R. 

(1970) 2 W.L.R. 1009. ` 
3. (1970) ЗАП E.R, 535: (1970) 3 W.L.R. 792: 

(1971) Ch. 388. 
4. (1971) 

W.L.R. 706. 
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of its own procedure. It need not hold а 

hearing. It can do everything in writing. 
It need not allow lawyers. It need not put 

every detail of the case against a man. 
Suffice. it if the broad grounds are. given.. 
It need not name itsinformants. It can give 

the substance only: , Moreover, it need пої 
do everything itself, It can employ secre- 

taries and assistants to do all the preliminary 

work and leave much to them. But in the 

end, the investigating body itself must 

coms to its own decision and make its-own 

report’. 


Tae sam? Law Lord dealing with the power 
of dzlegation by the Board of certain functions 
to som? of its members expressed the view thus: 


“If this had been a judicial body, I do not 
think this would be right. Every member 
of a judicial body must have access to all 
the evidence and ‘papers in the case, he 
must have heard all the arguments, and he 
must come to his own conclusion. 'The 
maxim delegatus non protest delegare applies 
strictly to judicial functions. But ` it is: 
diflerent with a body which is exercising 
administrative functions or which is making 
an investigation or conducting prelimirary 
inquiries, especially when it is a numerous 
body. The Race Relations Boaid has 12 
members. The employment committee has 
seven members-. It is impossible to suppose 
that all of them need sit to determine a 
matter, or that all of those. who sit should 
have read all the papers or heard all the 
evidence. But I do not think that two or 


` three, at any rate must have done so. If 


there is a quorum of, say, three, I should 
think a quorum must have done so. That 
is the ordinary accepted method of carrying 
on business, Itshould be applied here, also". 


Lawton, L.J. expressed his view in the same 
‘case thus: - ae. 34 


“Рог my part, I can see no reason at all 
why the board should not delegate to its 
staff the function of collecting information 
It would be impractical for the members of 


. the board themselves to makeinvestigations. 


How the board does what Parliament has 
entrusted it to do is not a matter for the 
Courts to decide as long as it acts fairly. апа 
in good faith. It is for the board, not the: 
Courts, to decide how much information 
each of its members should have when con- : 
sidering a particular case. As long as the 
board or one of its constituent committees, 


Veios 
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has enough information to enable it to make _ thority. imposing any penalty under the regu- 


* - I - Dinh 


a fair assessment of the case, the Courts will lations shall maintain a record, showing; (i) 
not interfere. How it gets the information the allegations upbri which. action was taken 
is for the chairman and his-‘advisers to. against Һе person punished; (4) the charge 
decide. Не' may decide in à particular . framed, if any, (21) the person's representation, 
case that each member of the .board, or the... if any, and the evidence taken, if any, and (iz) 
committee, should have а сору ofthe whole ~ the finding aiid the grounds thereof, if any. 
file. In another case he may consider that . As рег clause (b) of that regulation, apart 
the;case can be adequately-and fairly dealt; from the findings and the grounds thereof 
with if one member has the file and.reports given by the enquiry officer, the order of 
to the others what is in. it. ;In this.case,- punishment passed by the ‘disciplinary au- 
three members ofthe employment committee thority should also state the grounds on which 
: had a copy of the complete filé.- This was they are based, Regulation 14 (а) (i) gives an 
enough to enable the committee to deal with employee against whom the board has passed 
the applicant's casé fairly.'* an‘order of punishment a right to seek a 
- : А . ' review on'any of the grourids set out in that 
eenaa р WES OPIRE VIE WERE | ` regulation. Hee the Eun. officer has rend- 
"The board is, of course, subject to the ered his findings in his report dated 27th June, 
supervisory powers ofthe High Court. Ifit 1973. The Board in its show cause memoran- 
fails to perform a, statutory function," man- dum dated 21st September, 1974, afterreferring 
` demus will lie., If it fails to act fairly, to the charges framed against the petitioner 
the High Court can intervene by certiorcri and the findings thereon given by the enquiry 
prohibition, or . mandamus to ensure that. officer states as follows: ` 

it does. Subject to such supervision (the . pM , 
limits of which in the case of an adminis-, “After careful examination of al] the con- 
trative agency charged with making nected records and the written ‘statements 
decisions that directly affect private ОЁ the Assistant Engineer (Electrical), the 
persons are by now well-known), the Race, Tamil Nadu Electricity Board has come to 
Relations Board- not the Courts-decides in' the provisional conclusion that, Thiru A. 
its field-how to go about the task of securing Krishnaswamy Assistant Engineer, (Electri- 
compliance with the Jaw and resolving Cal) is guilty ofthe charges which have been 
differences.?? = held proved beyond doubt and that therefore 
р - ; ., Thim A. Krishnaswamy, Assistant Engineer 
-In Ved Parkash Malhotra v. State Bank of Indial. (Electrical)should be removed fromservice.”? 

dt has. been pointed out that in respect of. . 2 DNE 
ünstitutional decisions it cannot be expected Later, after.the petitioner Submitted his 
‘that the institution has to act as full body: Objections’ to the show cause' notice pro- 
-always,and that the institution can devise its posing punishment of remova] from service and 
“own procedure in carrying out its duties, after giving/a personal hearing to him on 
Having regard' to the principle.laid down 10th August, 1976, the Board passed the 
‘in the above cases we are of the view that impugned order. The said order, after refer- 
Hn this case the mere fact that personal hearing Ting to the charges andthe findings of the 
"was given by thë technical member reecrd enquiry officer contains the following ope- 

of which he had submitted to the rative portion.: 


-Board is. not improper. Admittedly the . ETE 
the decision has been taken by the full Howe in The Tamil Nadu Electricity Board has care- 
fully considered the explanations of ‘Thiru 


HQ reo cendi тосе» ‚ A. Krishnaswamy, Assistant En'gineer (Elec- 


cannot be said їо be vitiated. : Е 
8 - zi . trical) and also the written representa- 
. However, the last grovnd that tke rés- tion given by him during the personal hear- 
pondent Board did not apply its mind inde- ing and has decided that the punishment 
‘pendently to the materials on record and that “removal from service ” is warranted. The 
the Board has not strictly acted in accordance’ Board accordingly directs that Thiru A. 
"with the Regulation 11 seems to have.some. Krishnaswamy, Assistant Engineer (Ele- 
substance, Regulation 11 dealing with **record ctrical) be removed from the service of the 
‘of enquiry" says in Clause (a) that the au. Board.” А 
——————————— The above extracts from the show cause notice 
1... LL.R. -( 1974) 1 Delhi 660. | ~ '' and the final order of the Board do not in. 
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dicate that apart from the findings given by 
the enquiry officer the Board has itself applied 
its mind to the materials on record. Regula- 
tion 11 (5j contemplates the order of punish- 
ment containing the grounds on which the 
punishmént is based. In this case the’ ope- 
rative portion of the show cause notice merely 


states that afier careful examination of all. 


the connected records the Board had come 
to the provisional conclusion that the peti- 
ticner is guilty of the charges which have 
been held proved and that, therefore, Бе should 
be dismissed from service. . In the. operative 
portion of the ultimate order the, Board mere- 
ly says that it considered the explanation and 
al-o the written representaticn made by the 
petitioner during the personal „hearing ard 
has decided that the punishment of removal 
(rom service is warranted. This order of 
punishment does not set out the grounds on 
wLich the punishment is based as required 
ündér. Regulation 11 (5) which should be 
independent of the findings rendered by tke 
enquiry officer, Though the enquiry officer 
has. given his finding in relaticn to each 
charge the Board: does not independently 
consider the material "and say whether it 
.jagrees with the findings of the enquiry 
officer in respect ‘of each charge. So long as-1e- 
gulation 11 (4) contemplates separate grounds 
to he stated in thé order of punishment apart 
ifrcm the’ findings rendered by the enquiry 
officer, the: board; is: bound to give its reasons 
at the stage of imposition of the punisk ment. 
In this case, the order of the Board merely 
says that after considering the explanaticn 
of the petitioner and the written representa- 
tion the Board has decided that the punish- 
ment of removal from service is wairanted. 
"This cannot be sajd.to be thé grounds con. 
templated. in Regulation 11. (b. We are, 
therefore of the view that though the ccn- 


duct of enquiry is valid, the ultimate order 


of punishment does not satisfy the -Require- 
ment contemplated by regulaticn 11 (6). 


9. The impugned order is therefore set aside 
and the writ petition is allowed. It is how- 
ever made clear that it is open to the Board to 
pass-a fresh order in accordance with the said 
regulation.. There will, however, beno order 
as to costs. 


tod 


Petition allowed. 


—— 


8.7. 


THE MADRAS LAW JOURNAL REPORTS 
| 


[1979 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS | cg 


(Special Original Jurisdiction). 
Present:— V. Ramaswami, j.- 
R. Kantnimathi 

2. 


State of Tamil Nadu, represented ' hy 
the Secretary to Government, Education. 
Depariment, Мадғаѕ-9.. — Respondent 


Fundamental Rules, Rule 56 (d)— Compulsory те- 
tirement of fetilioner jrom Educational Service, on. 
petitioner attaining the age of 50 years—WNo re- 
Jerente of. petitioner’s case to Review Committee— ` 
Guidelines апа Instructions not- jollowed— Order- ` 
0] compulsory retirement. set aside. | = 


Rule 2 of the Fundamental Rules enables the. 
State Goverrment in relaticn ‘to service 
under their administrative’ ccntrol to make 
rules mcdilymg or replacing апу оі tke 
Fundamental Rules. The Funde mental Rules: 
framed originally under section 96 ‘ot the 
Governmert ci Irdia Асі, 1919 'апа later 
coming under Article 313 of tke Constiiuticn 
of India, bave statutory force erd as éuch 
Rule 56 (а) of the Rules is a statutory rule, 

~ [Fare 9]. 


G.-O. Мз. No. 761. Public (service-À) dated 
19th March, 1973 and the subsequent Govern- 
ment Order relating to the procedure to te 
tollowed- for review of cases of Govern ment 
servants for compulsory retirement are guide— 
lines and instructions intended to fill up- tke 
gaps in the rules ard to ersure unifcrmity 
of operation and equitable treatmert in all 
cases of premature retirement under Rule 56- 
(d). The rule itself does not contain eny 
guidelines, direction or criteria and the instruc- 
tions issued hy the Government are intenced | 
to furnish a uniform procedure in the appli- 
cation- of the Rule.. [Раға. 10.] 


Under G. O. Ms. No. 775 (Personal and 
Administrative Reforms (Per.R) dated 4th 
July, 1978, the competent ‘authority is enabled 
to review the case for a second time when the - 
Government servant attains the age of 53 
years, This second Government Order and ` 
extension provided for in Paragraph VII of 
Annexure 21 to GO. Ms. No. 761 (Public) 
dated 19th March, 1973 enabling the Govern-- 
ment to have a fresh review when' there is 


өы——————— 


.. Petitioner" 


* WK. Nos. 7438 and 7494 & 1975 : 
6th Febrauary, 1979: 


a 


am 


justification for any exceptional reason such 
as his subsequent "work or conduct or the 
state of his physical health which may necessi- 
tate his earlier retirement, do.notin апу way 
affect the lega] position or the neéd to con- 
sider the case of every Government servant 
six months Teioie he attain$the age of 50 
years. If a case was referred to the Review 
‘Gommittee ‘six: months before 50- years, “the 
question of his case being ‘considered sub- 
sequent-to- 50 years'on the material available 
before 50 years does, not arise for con- 
sideration. But in a case where, as in! the 
сазе of.the petitioner, it was not referred to 
the: Review Committee six months before the 
"Officer attained the age of 50 years it is not 
possible for the Government to consider for 
the first time a review .subsequent to the 
person's. attaining the age of 50 years, It may 
be mentioned, that the normal retirement 
age of an officer belonging to All India Ser- 
vice is 58 years. The guidelines issued in 
pursuance of the. rules which are in pari materia 
with paragraph VII of Annexure II of GO. 
Ms. No. 761 dated 19th March, 1973, also 
stated that once it was decided to retain an 
officer beyond the age of 55 years, he should 
be allowed to continue up to the age of 58 
without: any fresh review unless it is’ to be 
justified by any exceptional . reasons ‘such as 
‘subsequent’ work or conduct: or the state of 


his- personal health which may make earlier. 


retirement really desirable.. The reason for 
this is stated; (0. be, in the said guideline, that 
the Government felt that in order that an 
officer who is,,.cleared for continuance оп 
attaining the заре of .55 years сап settle 
down to another three years of work with a 
sense Of security and those working under him 
accept his control and discipline without’ any 
reservation and that an annual revision, between 
the yéars of 55 and 58 would not be desirable. 


‘In ‘arriving at this view, they have to.'among : 


other factors, take ^ into consideration the 
gact that ‘at’ those stages, members of АП India 
‘Services generally occupy very, senior appoint- 
ments on which particularly such a sense of 
security about their’ tenure is desirable in 
the public interest. ' Those -considerations of 
the Government of India referred {0 іп. the 
"guidelines equally apply to the State: Govern- 
ment Servants. з, с, [Para. 13] 

+ aA t, - 


"The impugned, Government Order also’ has 
aot referred to any subsequent .work or con- 
duct or the state of the petitioner’s physical] 
health as ‘necessitating the corpulsory retire 


KANTHIMATHI д, STATE OF -TAMIL -NADU -(Ramaswami, J.) 


„Srinivasan, for, Petitioner. .' <" 


-Deputy Director.of Education and 
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ment. , In these circumstances, the impugned 


‘Government Order compulsorily retiring the 


petitioner оп attaining 50. years is clearly vio- 
lative of the guidelines or the procedure pres- 
сўг in the “matter” of “compulsory retire- · 
ment and therefore invalid ' [Para, 13.] 


Case referred 1с :— . 


State of ‘U. P. v. Chandra ‘Mohan, (1978) 1 
Lab.L.J. 6: (1977) 4 5.0.0. 345: (1977) 3 
AILL Ё. 673: (1978) 1 S.QR. 621: AR. 
1977 S.Q} 241. °С, 


Petitions under Article 226 o1 the Qonstitu- 
tion.of India, praying that in tke circumstances 
stated therein, and.in the respective affida- 
vis filed therewrh the High Court will be 
pleased to issue (i) а writ Of czrtiorari calling 
for the records of the respondent in. G.O Ms. 
No. 1674, Education dated Ist October, 1975 
and quash the said order in ‘Writ Petition 
No. 7493 of 1975), and (i) а ‘writ of; certiorari 
mandámus ‘calling for the records of ће res- 
pondent in” GO. Ms. No. 524; Education 
"Department. 'dated'' 19th ‘April, ' 1975, and 
quash the' Said order - directing’ ће: Govern- 
‘ment to appoint the petitioner in the cadre. of 
"the! Joint Direċtör of' Education ‘with effect 
“from 25th. Осоћег,: 1969 with all.the con- 
-committant emoluments -- and ‘benefits (i 

Writ Petition’ No. 7494 of 19754. 4 ` 

be: 


Cae, е ee 
; І д, "EP 
K.. Parasaran. for. Srinivasan and Radha 


"Ihe: Advocate-General assiste 4. by ё, Chinna- 
swami, tor Respondent, ;. 4.7, pr 
Thé-Gourt made the following, `” 


Orpar.— The’ petitioner was directly recruited 


to tne Administrative section of the then 


"Women's Branch “of the Madras ‘Educational 
Service and’ posted. as Superintendent on the 
13th: March, 1950. -On „completion ,of pro- 


‘bation ‘she was confirmed as Permanent Ins- 


ipectress of Schools, Madurai, with eflect trom 
the -date of; her appointment. Subsequently 
there,-,was'.an amalgamation .of tne Men's 
Branch, of tue Madras- Educational Service 
,with the Women's Branch and 1ге, Madtas 
Educational Service was reconstituted in 1955 
In.,1962 some, officers who. were‘ juniors to the 
petitioner were promoted to the cadre of ` 
id Divisional 
Inspector. of, Schools. .. She was protesting 
against, this, overlooking .of her , seniority... 
Subsequently; ол. 25th. July, 1966' she was 


3i8 


promoted to the combined ‘cadre of - Deputy 
Director and Divisional Inspector of Schools. 
“The next promotional post was that of Joint 
Director of Public „Instruction. Her claim 
for promotion to this post was not considered 
and, some other officer was appointed as 
Joint Director of Public Instructionzin Є.С 
. No. 1615, -Education dated. 25th Octo- 
Pe. 1969." At this. stage the petitionér filed 
twoswrit ‘petitions, W.P. No. 3886 of 1970 for 
a direction to fix her seniority over those who 
were promoted earlier than her as” Deputy 
‘Directors and ‘W.P. No. 3885 of 1970 for 
qaashing the ordér of appointment ‘as Joint 
Ditector of Public’ Instruction and o consi- 


der her. “claim to that: ‘post. ^: By an ^ order . 


dàted 24th” September, 1974, this’ Court held 
‘that her claim” for seniority over.those who 
were “promoted ; as Deputy, Directors earlier то 
her promotion, on 25th July, 1966 cannot be 
accepted though ! the persons who were Promot- 
ed, earlier were juniors, to thé petitioner in the 
cadre. of: Inspectors. ut all the same, this 
. Court held that. though she is junior to the 
others.. her claim „for promotion as Joint 


Director. has to. be. considered along. with the `` 


claims’ of: other persons who, are - :eligible 
for appointment às Joint Directors and since 
the Government conceded that her claim was 
not. considered at the time , when the Joint 
Diréctor was appointed in G. ©, Ms. No. 1615, 
Education dated 25th’ October,’ 1969; the writ 
petition for quashing of that:order was allow- 
ed, This Court directed that the promotion 
‘made in the Government Order dated 25th 
Cctober, 1969 cannot be treated as ‘final and 
that the Government should: consider her case 

also for ‘promotion along “with the other 
officers who-:were. considered. at the time of 
passing the ‘said · Government , Order.. The 
ultimate’ result’ ‘was, -the writ ‘petition. relating 
to claim -of “seniority was. dismissed but the 
one relating Чо the claim to be/cónsidered for 
.promotion* F3 Joint - Director along with the 
other, persons, was “allowed; Subsequent to 
this ‘order of this "Court, the Góyérnment in 
С.О... Ms. Мө 7624, ‘Education dated 19th 
April, 1975, fave stated ‘that they hive, reconsi- 
‘dered. the, "claim of. the, petitioner’ along with 
the other officers: in service whio, Avere eligible 
under. the rules for promotion’ tó the post of 
aint: ‘Director, of ‘School’: Education’ as: ‘on 
25th October; 1969 and that they: have decided 
after a careful ‘consideration that the ` peti- 
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tioner was not fit for promotion and 
promotion already : made іп С.О. Ms. 

No. 1615 dated ‘25th October, 1969 need not. 
be modified. Тһе petitioner. appears to haye 
been making Her representations agdinst this. 
Government Order, as not, following. the: 
directions of this , Court, but in the meantime, 
in G.O,.Ms.- No. 1674, Education dated Ist: 
October, 1975, the petitioner was compulsorily 
retired. from service. -under Fundamental 
Rule 56 (d):. The petitioner has filed Writ 
Petition No: 7493 of 1975 for the issue of, a. 
writ of: certiorari to quash the order- of -the 
Government.dated 1st October, 1975 sin. G.O- 
“Ms: No. 1674 compulsorily retiring her“from 
service: She’ ‘has also: filed ‘Writ Petition 
No. 7494 of 1975 ‘praying for à certiorari 
filed mandamus ‘to quash the ‘Government 
"Order. No.’ 624 Education dated 19th ‘April, 
'1975^ апа to direct the Government to 
appoint" ‘her-in the cadre of Joint Director of 
Education with efféct from’ 25th Octobér, 1969 
with all-the ‘concommitant , emoluments ' and 
benefits. tos ec. ү ©з QE 


* i c 
ў i > Air e $5 s 
. . - s o’ 2 


2. . As regards the.claim for promotion, the 
contention of the learhed counsel for thé peti- 
tioner is that the order of:the: Government 
had not' given. any reason, much less a valid 
réason, for rejecting her claim and as a non- 
speaking order, it is liable to be To 
In. the impugned order, after referring ' 
the filing of the writ petitions and orders of 
this Court, the Government ‘have stated that 
they have reconsidered the claim of the peti- 
tioner along with the other officers in service 
for. promotion to’ the’ post of Joint Direc- 
‘tor, , School Education, as on- 25th October, 
1969 as directed by this Court. It further 
stated, that. the Government | decided ` after ‘a 
careful consideration that the petitioner was. 
not -fit for promotion. , In the. counter-affda- 
vit.filed by the Government it has. been stated 
that.the petitioner was not опе of the senior- 


:most of persons holding the post of Deputy 


Diréctor when the vacancy arose in.the post 
of’ Joint, Director, that the ‘senior’ persons of 
Ње -catégory of Chief Educational Officer ‘and 
Deputy Director of School Education were 
found suitable and that therefore they | were 
appointéd. © The’ learried ‘counsel ‘contended 
that these, reasons are also erroneous and not 
valid. This’ Court had already held that the 
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the . 


re 


' raised a ‘common 


п) 


petitioner was not the senior in the. category 
of Chief Educational Officer/Deputy Diréc- 
tor “of School Education over the other per- 
sons who were promoted as Joint Directors’. 

H is now stated-in the impugned Government 
Order that the petitioner’s claim was reconsi- 
dered along with the other persons who:are 
eligible for promotion, that the officers. who 
were. senior to the petitioner were found 
suitable and that the. petitioner was not fit 
for promotion. "This ground cannot be stat- 
ей: о. be -extraneous or irrelevant for consi- 
deration of promotion. . As to whether!;the 
petitioner ` was fit for promotion as on ‘25th 
October, 11969," the: : authority: competent. to 
decide is the Government and.this Court could 
not substitute its.opinion on the:same. Apart 
from thé question: whether the petitioner. was 
fite for-promotiom. or not, since. her seniors 
were found to be fit arid their merit - was 
' found not in.any луау.іпѓегіог to that of the 
petitioner, even as рег. the rules ` reláting- to 
promotion, there, has ‘been a strict. compliance 
with the , rules. . "The relevant rule only 
requires, where , Promotion -shali bë made on 
the ground of merit’ and ability, Seniority 
being considered only: where the merit and 
ability. aré approximately. equal. "For опе 
thing, in this case,.the merits of the petitionér 
and her seniors were found not equal and 
: secondly the persóns who were promoted were 
‘seniors to the petitioner. - The impugned 
Government Order, therefore suffers from 
‘no infirmity’ айа. calls for no -interference. 

Writ Petition No. 7494 of 1975; ‘is S heretge 
dismissed: . or EXER UR 


; The validity. of compulsory retirement is 
к ме in the affidavit on various grounds. 
The scope and validity of rule 56 (dy of the 
‚ Fundamental Rules was raised in'a number 
of writ petitions.” 


sion Bench. 


consideration only those - "questions: 


tions to be disposed of on merits with refe- 
rence to each individual. writ petition. 


before me for consideration. . 


4. The learned: Advovate-General Gontended 
that the petitióner shall not be permitted to 
raise this question of validity of compulsory 
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to be posted before a'single Judge. - 


‘the impugned ` Government’ Order 


. These’ petitions along with - 
W.P.' Мо. 7493 were posted before a Divi- : 
‘The! Division Bench took into : 
which ' 
issue ‘ahd after deciding 

those common issues, relegated the writ peti- ' 


That  "' 


is how this writ petition’ has again come ар г octo refer my case to. the Review Committee 
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retirement on the ЕЕ that this point was. 
not pressed before ‘the Bench: when they dealt. 
with the validity of rule 56 (d). I am 
unable ^to agree with this contention of the. 
learned Advocate-General -As-alteady stated. 
‘the question raised beforé the Bench related 


to cominon points arising in'all the writ peti- 
‘tions and with, reference to’ the validity of 


rule 56 (4): "The merits of each individual 
‘casé Was: not considered! and in fact ‘it is only 
for'the said purpose, : "thé cases were’ directed! 
Except 
thé points that were covered by the decision 
of the Bench; all' other Points, were left open. 
Therefore ^no question ‘of res judicata or 
barring the consideratioh of the validity of 
compul- 
sorily ` retiring ‘the petitioner. from - service 
arises. This. objection of the learned Advo- 
cate-General is therefore overruled. 


3» The contention of the learned-counsel for 
‘the · petitioner in this case is that since the 


petitioner had:aitained the“ age of 50 years 


on 14th February, 1974, her date of birth 
‘being 14th February, 1924, ‘her case should 


have, been sent to the “Review Committee 
befóre the first of July, 1973 as required by 
the guidelines ' and instructions issued by the 


‘Government in тезресї of: compulsory retire- 


ments under rule 56 (d), but her case was 
nof referred to the Review Committee tilf 
about the end of August, 1975. In the fur- 
ther affidavit filed.in W.M.P. No. 3996 of 
1977, the petitioner had further stated : 


“1 reliably understand and believe the same 
to be true that my'case was referred to the 
Review Coinmitiee only sometime in August, 
1975 and I have been served with the order 

' of compulsory retirement dated 1st Octo- 
ber, 1975. : This will make it very clear 
that my case was. never thought of to be 
‘referred to:the Review Committee earlier 
at the appropriate time -till the judgment 
in по earlier writ petition was delivered, 

, 24th September, 1974. - Only conse- 

. "ed on the result of the: writ petition the 

respondent: would.:appear to have decided 


out. of spite and vindictiveness”. 


“No countér-affidavit < was filed to this additional 


affidavit though: it was served on the respon- 
dent, but the learned Advocate-General who 
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Appeared on behalf of the Government 
represented that the proposal to consider the 
«ase of the petitioner was sent to the-Review 
Committee only on 4th September, 1975 and 
‘that the Review Committee considered the 
claim. on. 5th September, 1975. On receipt 
of the recommendation of the Review Com- 
mittee, the Government issued the impugned 
order on 1st October, 1975. . Therefore, there 
is no dispute about the fact that the case of 
‘the petitioner was not-referred to the Review 
‘Committee, six months prior to her attaining 
ithe age of 50 years. The question for consi- 
<deration is whether in the circumstances, the 
-compulsory retirement of the petitioner could 
‘te said,to be in accordance with rule 56 (d) 
«f the Fundamental Rules and the. relevant 
-guidelines and.instructions issued by the Gov- 
ernment іп the matter of compulsory, retire- 
ment. . : 


-§. ~ The Santhanam ; Committee . on Preven- 
tion of- Corruption -set up by: the Government 
of India ‘has recommended that: снб 


“The Government, should qs. 1 the ‘power 
“to retire compulsorily a Government servant 
"who has completed : 25 ‘years of qualifying 
` «service or bas,.aftained 50 years of ` age 
. "without giving. ‘any reason, and, without an 
‘liability .£or;. compensation. There should 
‘be a Committee, with the ‘Central’ Vigilance 
Commissioner, as , the Chairman and two 
‘Secretaries to Government as, Members to 
review the cases of all ‘Gazetted ` Officers 
"who are due fo complete 25 years "of quali- 
‘fying ‘service гог -to attain 50 years of. age 


during the ensuing year to. recommend . the . 


names. of the ‘Officers, who: are, jt be, com- 
pulsorily retired", vob Xs Ais уа 


1 He n 


7. This recotdaebdation. | was accepted by - 


the Government of Tamil Nadu andiin С.О. 
“Ms, No. 546 Public (Services-A). dated 1st 
"March,. 1972 directed 
authority | shall, if it is of ‘the opinion’ that it 
15 in the ‘public'interest so to do, have ` the 
absolute right" fo retire any Government 
servant, by, giving him a notice of ^not ‘less 
"than three months in writing : юг three - 
-months’ pay’ and allowances in lieu of such. 
notice after he has attained the age of 50 
,-years or after he has completed 25 „years of 
qualifying . service. In  pürsuance of’, ‘this 
“Government Order, the Fundarhéntal Rules 
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that the ‘appropriate 


also were amended by introducing clause (d) 
of rule 56 by G.O. Ms. No. 1537, Finance 
(FR) dated 30th November, 1972. 
(d) of rule 56 reads as follows: 


“Notwithstanding anything contained in 
this rule, the appropriate authority shall, if 
it is of the opinion that it is in the public 
interest so to do, have the absolute right to 
retire any Government servant ‘by giving 
him notice of not less than three months in 
writing or three months pay.and allowances 
in lieu of such notice, afterhe has attained 
‘the age of fifty years or after he has com- 
pleted twenty-five years of qualifying ser- 
' vice. Any Government servant .who has 
"attained the age of fifty. years or who. has 
completed twenty-five. years of: iqualifying 
service may ‘retire giving: notice of. not less 
than three months in: writing. to ne арого- 
ЫЕ authority". ; ; - 


чаб. О; ‚Мз. „No, 761, Public | ' (Ser- 
NA) dated 19th March, 1973, Соуегп- 
ment decided to; constitute the Review Com- 
mitfees;for the -State and ‘the . Subordinate 
Services and the procedure’ to. be: followed’ in 
‘the scrutiny апі implementation of the re- 
commendation, relation ; to. compulsory retire- 
ment.. „Paragraphs 3 and 4 of this Govern- 
‘ment’ ‘Order which are relevant. for ‘our pür- 
pose may usefully be extracted : 


*3. "The" ‘Government : direct ` that to start 
‘with, cases of Government servants who will 
; complete 25 years of qualifying: service. or 
' who ‘will attain the'age of 50iyears be- 
‘tween Ist January, 1973 and 31st -Decem- 
ber, 1973 shall be sent up. to the Review - 
Committee. so as to ‘reach’ it "Ьу sf м 
wiles E in T» 
» The’ Government also тес ‘that cases 
U eus up. for: retirement . during the first 
“half year. of any. year, shall. be sent up: for 
‘review before the 1st’ July of the previous 
‘year. The. cases of, persons who are due 
for' review in ‘the second half of any year: 
-shall be- sent. before ihe Ast Janine ‘of the 
oes pte | луу ata 


Clauses VI nd. Vir relating ‘to the proce- 
dure to be followed’ for review of cases found 
in Annexure II to the said G.O.'are also 
extracted below^as they have: a dL. on 
the question fo bas considered : 


1 баз 


(1979 


Clause | 


/ 


E 


Рі 
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«УТ, In respect of Government servants 
whose services ‘are placed on foreign ser- 


‘vice or on deputation, the recommendations: 


“of -the borrowing Governments or ‘bodies, 
‘concerned may be got before putting up 


‘their cases before thé Review Committee ' 


if they attain the age of 50 years or 
complete 25 years of qualifying service at 
the time of review. 


VII. „Once it is decided to retain an 
-officer beyond the age of 50 years he should 
be allowed to continue upto the normal age 
of retirement viz., 55 years,’ without any 


fresh review unless this is justified for any . 


- exceptional reasons, such as his subsequent 

- work or conduct or the state of his physi- 
cal health which may necessitate: his earlier 
retirement". 


The other clauses in Annexure II relate to. 


the grounds on which the cases may be 
referred to the Review Committee for *consi- 
deration. Periodically there are’ certain 
amendments relating to these grounds and 
since they have no bearing on the case under 
consideration, they need not be noted here. 
One other Government Order which has to 
be noted is G.O. Ms. No. 775 Personal 
and Administrative Reforms (Per. R) dated 
4th July, 1978. In this Government Order, 
it was provided that the cases of all Govern- 


ment servants, and those of Public Sector. 


Undertakings, autonomous bodies etc., should 
be reviewed for a second time when they 
attain the age of 53 years. It was further 
provided that when the entire service record 
of ‘an officer is considered at the time of 
réview, no officer should ordinarily be retired 
on the ground of inefficiency if his service 
during the preceding five years or where he 


has been promoted to a higher post: during: 


the period of these five years of his service 
in the higher post, has been found satisfac- 


cá 


9. Rule 2 of the Fundamental Rules enables 
the State Government, in relation. to service 
under their administrative control to make 
rules modifying or replacing any of the Funda- 
mental Rules. The Fundamental Rules 
which were framed originally under sec- 
tion 96 (b) of the Government: of India. Act, 
1919 and latér coming under Article 313 of 
the Constitution of India, have statutory force 
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and as such rule 56, (d) is a à statutory’ rule, | 
“The power of the ` Government to make 
Fundamental Rule 56 (d) was questioned in 
this writ petition along with other writ peti- 
tions and in the judgment of the Division 
Bench dated 13th October, 1977 which was 
referred to earlier, it was held to be valid. 


6.0. Ms. No. 761 Public (Services-A) 


f dui ‘19th March, 1973 above ‘referred ‘to 


and the subsequent Government order relat- 
ing ‘to the procedure to be followed for 
review of cases of Government servants for 
compulsory retirement are guidelines and 
instructions intended to fill up the gaps in 
the rules and ‘to ensure the uniformity ` of 
opération and equitable treatinent in all cases 
of premature retirement undér rule 56 (4). ! 
The rule itself does not contain any guide- 
lines, direction or criteria and the instruc- 
tions issued by the Government are intended 
to furnish a uniform procedure in the appli- 
cation of the rule. The Supreme Court 
had to consider similar instructions issued’ 
under rule 16 (3) of.the All India, Services 
(Death-cum-Retirement: Benefits) Rules, 1958 
in the decision reported in State of Uttar 
Pradesh v. Chandra Mohan*. ‘While holding 
that those instructions are valid and-permissi- ` 
ble and binding on the Government, the 
Supreme Court observed: Ц 


“It isnot necessary to go into this aspect ій, 
detail in this case as to whether the instruc- 
tions can be elevated to the status of statu- 
tory rules or even constituticnal directions 
as found by the learned single Judge. It 
is sufficient for our purpose that these 
instructions do not violate any provision 
of the Act or of the Rules. "Rule 16 (3), 
being a rigorous rule viv-a-vis a Govern- 
ment servant not himself willing to retire 
~ under rule 16 (2), has to be inyoked in a 
fair and reasonable manner. Since rule 16 
(3), itself does not contain any guidelines, 
directions or criteria, the instructions. issu- 
ed by the Government furnish ап essential 
and salutary procedure for the purpose of 
securing uniformity in application of the 
rule. These instructions really fill up the 
yawning gaps in the provisions and 


1, (1978) | Lab.L.J. 6: (1977) 4 5.0.0. 345:. (1977) 
З AILD.R, 673: (1978) 1 SCR; 621: ALR. 1977 5,0, 
2411, Ё 


- 
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‚ате embedded in the conditions of service. 
„These, аге binding on the Government and 
cannot be violated to the prejudice of the 
Government servant". . 

In another: passage, the Supreme Court again 


. stated :: 


' “Rule 16 (3) must needs to. be. safe- 
‘guarded by reasonable ` procedural guide- 
lines in Order’ that there may be no scope 
‘for ‘arbitrariness ог discrimination. That 
is how rule 16 (3), being silent, instruc- 
tions ‘speak and do vitiative service in 
vacuous field: ~The material procedure 

' under the instrictions, as if inter-woven 
in rule 16 (3), сап on no account be held 
invalid’ or impermissible”. eu 


There-could therefore be no doubt that these 
instructions have to be followed by the Gov- 
ernment in ће matter’ of compulsory retire- 
ment of Government servants. 


11. As pointed out by the Supreme Court, 
compulsory retirement under the Rule is a 
salutary ‘safeguard in the armoury of the 
Government for “maintenance of the services 
in trim and fitness.. The rule is a constant 


‘reminder {о the slacker, the sluggish and the 
` inefficient, not. to. speak, of :those who тау. be 


dishonest or unscrupulous. by reputation 
beyond redemption. While purity of admi- 
nistration is cértainly to be desired, the secu- 
tity and morale of the service have' also to 
be maintained. The procedure prescribed 
in the said. Government orders being intend- 
ей to be guidelines, directions or criteria to 
be followed in thematter of compulsory retire- 
ment they have to be strictly complied with 


and should rot be violated. -| 


12. Оп the: scope of the instructions, as 
already’ stated, the ‘contention of the learned 
counsel’ for the petitioner is that the peti- 
tioner's case should have been referred to 
the Review Committee before the first of 
July; 1973 as she.had attained the age -of 
50 years on 14th February, 1974 and since 
that was not done in this-case, the order of 
compulsory retirement had contravened the 
binding guidelines and therefore invalid. 


13: Paragráph 4 of G.O. Ms. No. 761, 
dated ‘19th March, 1973; which has been ex- 
tracted above, requires that cases coming -up 
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attaining the age or 50 years. 


'to his attaining the age of 50 years. 


[1979 


for retirement during the first half of any 
year shall be sent up for review before the 
lst July of the previous year and those who 
are retiring in the second half of any year 
shall be sent before the 1st January of that 
year. That means, at least six months before 
the person attains the. age of 50 years his 
case must be referred to the Review Com- 
mittee for consideration. Paragraph 3 of 
the said Government Order dealt with per- 
sons who attain the age of 50 years between 
1 January, 1973 and 31st December, 1973. 
Since the Government Order itself was made 
on 19th March, 1973, it could not have been 
possible for the Review Committee to comply, 
with the directions of the Government in 
paragraph 4 and therefore a special. provision 
was made as that contained in paragraph.3 
enabling the Review Committee to consider 
all the cases by 1st April, 1973. These direc- 
tions, in my opinion, clearly show that a case 
of Government servant for compulsory retire- 
ment should be referred to the Review Com- 
mittee, six months before he attains the age 
of 50 years and he or she shall be retired on 
In fact the 
recommendation of the Santhanàm Com- 
mittee on Prevention of Corruption was "to 
review the cases of all Gazetted Officers who 
are due io complete 25 years of qualifying 
service or fo attain 50 years of age during 
the ensuing year to recommend the names of 
the officers who are to be compulsorily retired" 
(italics is mine). This “recommendation 
which was accepted and incorporated as rule 
56 (d) thus suggests that the first considera- 
tion for compulsory retirement should be prior 
Under 
Paragraph VII of Annexure II to С.О. No. 
761 (Public Services-A), dated 19th March, 
1973 which has also been extracted above, once 
it is decided to retain an officer beyond the age’ 
of 50 years, he should be allowed to continue 
upto the normal age of rétirement, namely 
55 years without any fresh review unless. it 
is justified in any exceptional reasons such as 
his subsequent work or conduct or the state 
of his physical health which may necessitate 
his earlier retirement. That was the’rationale 
in my opinion, of the judgment of the Supreme 
Court above referred to also. 5 
14. Under С.О. Ms. No. 775: (Personal and 
Administrative Reforms (Per.R), dated 4th 
July, 1978, the competent authority is enabled 


2 


П) 


to réview the ‘case for à second time when the 
Government servant. ‘attains the age of 53 
years. This second Government Order and 
the extension provided for in Paragraph VII 
of Annexure II to G.O. Ms. No. 761 (Pub- 
lic), dated 19th March, 1973 .which enables 
the Government to have a fresh review when 
there is justification for any exceptional rea- 
son such as-his subsequent work or conduct 
or the state-of-his physical health which may 
necessitate his earlier retirement, do not in 
any way affect the legal position or the need 
{о consider the Case of every Government 
servant six months before. he attains the age 
of 50 years. If a case was referred to the 
Review Committee six months before 50 
years dnd it was decidet to retain the orficer 
beyond the age of 50 years, the question of 
his case being considered subsequent to 59 
years on the material available before 50 
years does not arise for consideration. But 
in a case where, as in the pétitioner’s ‘case, 
it was not referred to the Review Committee 
six months before: the officer attained the 
age of 50 years, is it possible ‘for the Govern- 
ent to consider for ‘the first time a review 
ubsequent to the person attaining’ the age of 
50 years? In my opinion; if е case of the 
Government servant was riot referred to the 
Review Committee, six months before he. 
attained the аре of 50 years, it shall be pre- 
sumed that there was ari assessment іп favoür 
of further continuance of the person in ser- 
vice beyond the age of 50 years and any re- 
view 'Sübsequént to the attainment of the 
age of 50-years shall be considered to be a 
second review which could only be on the 
basis of exceptional circumstances referred in 
paragraph VII of Annexure II or in accord- 
ance with G.O. Ms. No: 775 (Personal and 
Administrative) Reforms, (Per.R.), dated 4th’ 
July, 1978 and not otherwise. In fact, in 
my opinion, this is the ratio of the judgment 
of the Supremé Court in the decision cited 
already, ^ That case related to an officer be- 
longing to the Indian Administrative Service. 
Rule 16 (3) of the All India Services (Death- 
cum-Retirement Benefits) Rules, 1958 enabled 
the Government to requiré a member of the 
service who has completed 20 years of quali- 
fving service or who has attained the age of 
55 years to retire in the public interest. Later 
by a notification, the figures and, words “55 
years" in rule 16 (3) were substituted by the 
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Rulés were 
further amended providing for a second re- 
view at the age of 55. It may be mentioned 
that the normal retirement age of an officer 
belonging to All-India Service is 58 years. 
The guidelines issued in pursuance of this 
rule which are in pari materia with. paragraph 
VII of Annexure П of С.О. Ms. 
No. 761, dated 19th “March, 1973, . also 
stated that once it was decided to retain 
an officer beyond the, age. of .55 years, 
he should be allowed to continue up to the 
age of 58 without any fresh review unless it 
is to be justified by any exceptiorial reasons 
such .as subsequent work or conduct er the 
state of his personal health which may make 
earlier retirement really desirable. The 
reason for this is stated to be, in the said 
guidelines, that the Government felt .that in 
order that an officer who is cleared ‘for con- 
tinuance af the age of attaining the age of 55 
years can settle down to another three years 
oi work with a sense of security and those 
working under him accept his control and 
discipline without any reservation and, that 
an annual review between the years of 55 and 
58 would not be desirable. In arriving at 
this view; they "have among other factors 
taken into consideration the fact that at these 
stages, members of All India Sérvices gene- 
rally occupy very senior appointments on 
which particilarly such a sense of security 
about their tenure is desirable in the ‘public 
interest. "Those considérations ‘of thé Gov- 
ernment of India referred to in the guidelines 
equally.apply to the State Goyernment ser- 
vants.. In, fact the Supreme. Court .pointed 
ouf that the principle behind this instruction 
is that the sword of Damocles must not. hang 
over the officer every six months after he 
attains the.age of 50 years. Rule 16 (3), has 
now been amended enabling the Government 
to review the case at the age of 50 and again 
at the age of 55. . With reference to this, 
the Supreme Court observes: , . .. ла 


figures arid words "50 years 


«Опсе 2 review has taken: placé and no 
decision to, retire on that review has been 
. ordered, by, the Central Government, “the 

` officer gets a lease in the case of 50 years 
upto the next barrier at 55 and if he is 
again at that point, he is free and untram- 
‘melled upto 58 which is his usual span of 
the service career," . 


` 
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This is.the normal rule subject-alwaysa to 
exceptional circumstances such as disclosure of 
‘fresh objectionable grounds with regard to 
integrity or some other reasonably weighty 
reason. In the instant case, the case of the 
petitioner was not considered six months 
before she attained the age of 50 years as 
conceded -by the learned Advocate-General. 
It shall, therefore, be presumed that there was 
‘nothing at that stage to compulsorily retire 'the 
petitioner. The counter-affidavit has not 
shown and in fact there was not even a plea 
that there was any exceptional circumstance 
-such as disclosure of fresh objectionable 
grounds available subsequent to the attaining 
of 50 years of age, in order to consider the case 
subsequent: to the attaining of the age of 50 

ears. The impugned Government Order 
also has not referred to any subsequent work 

r conduct or the state of her physical health 
'as- necessitating- the compulsory retirement. 
In these circumstances the impugned Govern- 
ment Order is clearly violative of the guide- 
Tines or the procedure prescribed in the matter 
of compulsory retirement and therefore 
invalid: ; ee 


15. -Tt is not necessary for me to consider 
the other contentions of the learned counsel 
for the petitioner on merits including the plea 
of lack of ‘bona fides, as also the contention 
‘that the’ recommendations of the borrowing 
départment namely the ‘Rural Development 
` Department have not been outlined, `- 


16.. For the foregoing reasons, W.P. No. 
7493 of 1975. is. allowed the rule sisi is made 
absolute and G.O. Ms. No. 1674, Education, 
dated -tst October, 1975 compulsorily retiring 
the petitioner is set aside and the petitioner 
shall be deemed to have continued in service 
from - the. date, of compulsory retirement. 
She will also be entitled to all the benefits 
and privileges as if, she-had continued in ser- 
vice without a break. There will be no order 
as to casts.in both the. writ petitions. 


———- W.P. No. 7493 of 
1975 allowed, 

W.P. No: 7495 of 

|||. 1978 dismissed. 
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IN THE HIGH COURT ОЕ JUDICA- 
TURE AT MADRAS. HESSEN. 


Present:—T. Ramaprasada Као, -СЈ. ` PEST 


А. Amirtharaj Petitioner 
v. - : 
Dr. (Mrs.) К. Inayath Ali 

Respondent, 


Tamil Nadu Buildings (Lease and Rent Con- 
trol) Act (XVIII of 1960), sections 19 and 
10—Eviction petition for owner's occupation 
—Earlier petition filed 10 years back dismissed 
— Present petition whether barred by sec- 
tion 19 — Present petition being on different 
а and under changed law, section 19 not a 
ат. | - : 


D.. (Mrs.) A filed а petition for eviction 


under section 10 (3) (а) (2) (of Act XVIII of 
1960) in 1963 on the ground that she was 
practising and she needed a clinic for her own 
use and that she was residing in a- rented 
premises, However, Dr. (Mrs.) A was-not 
successful both before the Rent Controller as 
well as before the Appellate Authority. After 
10 years, she filed the present petition (H.R. 
C. No. 1080 of 1973). Her case was that her 
children had grown up and that she found it 
difficult to continue in the: rented premises; 
She had also mentioned that her son. “had 
become a Doctor and 
downstairs in the rented premises, which made 
it difficult for her to live with her husband- 
and other members in the upstairs: The 
tenant raised the only contention ‘that ‘sec- 
tion 19 was a bar to the present petition. 
Both the Rent Controller and the Appellate 
Authority held against the tenant. "Оп révi- 
sion to the High Court, à n 


Held: The authorities below rightly thought 
that the averments in the second petition were 
different from the facts as disclosed in the 


first petition and therefore section 19 would . 


not come into operation. Having regard to 
the facts and circumstances of this case and 


the changed law. section 19. was. not a bar to . 
the maintainability of the application bv the - 


respondent (Dr. (Mrs.) A) for eviction. 
о ? [Раға. 6.] 


*G-R,P.No, 1517 of 1978. 





“ath March, 1979, 


was occupying the - 


ф 


П]. 


Tf the-landlord or landlady i in the second peti- · 


tion for eviction. could not be said Чо have 
raised a point which he or she could not have 


or, ought not to have raised earlier because . 


of' the prevailing law, the ultimate decision 
though between the same parties would not 
operate as a bar under section 19. 

[Para, 6.] 


Case referred to:— . 


Salam Sahib v. Lakshmi Ammal, 1976 ТЇ. 
N: J. 478. АЕ 


Petition ‘under section 25 of the Act XVIII 
of 1960, as amended by Act XXIII of 1973, 
praying the High Court to revise the Order 
of the Court:of the Appellate Authority (IV 
Judge, Court of , Small Causes, Madras), 
dated 10th April, 1978 and made in H.R.A. 
No: 286 òf 1976 (H.R:C. No. 1080 of 
1973 on the file.of VIII Jedes, Court of 
Small Causes, Madras). 


A: оа Iyer and Т. T а 
for Petitioner. 


N. ' Sivamani and S. G. Krishnamurthy, pa 
Respondent. 
The Court delivered the following 


JuDGMENT.—No doubt, Mr, Subramania Iyer 
has raised an interesting question, in his 


Civil Revison Petition, whether section 19 of ' 


the Tamil Nadu Buildings (Lease and Rent 
Control) Act, 1960, is applicable to the 
facts of this case. The respondent was a 
doctor. She was practising and she needed 
a clinic for her own use but she was residing 
in a rented premises. Therefore, she filed 
H.R.C. No. 4843 of 1963 in the Court of 
the Rent Controller seeking for eviction of 
the petitioner under section 10 (3) (a) (i) 
of the Act as it then stood. The respondent 
was not successful both before the Rent Con- 
trollér as wéll as before the Appellate Autho- 
rity. 


2. The present petition (H.R.C. No. 1080 
of 1973) has been filed by the respondent in 
1973, about ten years later. Her case was 
that she was unable to exercise her. profes- 
sion as a doctor and that-she was unable to 
continue in the rented premises along with her 
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husband dnd children who are grown up and 
who find 1 very difficult to continüe their 
occupation in the rented premises. She 
would also tention an additiénal factor that 
her son has become a docfor and that he is 
occupying . the downstairs in the rented pre- . 
mises, which’ makes it impossible for her .in 
her ‘old age to live with her husband 
and the other members of the family in the 
upstairs. On this different -state of affairs 
and facts, she filed the ‘present petition ten 
yéars after she lost the’ éarlier petition | filed 
іп. 1963, in which’ she had asked the portion: 


‚ in the occupation of the petitioner for her 


own use and осёпрайоп. , 


3. The only contenfion raised by the peti- 
tioner-tenant both before the Rent Controller. 
and the Appellate Authority was а. legal . 
contention. That legal contention was that 
under séction 19, any application filed under 
section, 10, amongst others, shall be summarily 
rejected. ‘by the Authorised Officer . or the 
Controller, as the case may be, i? such appli- 
cation raises between the same parties substan- 
tially the sane issues as having been finally 
decided or purported to have: been. finally 
decided i ina кюн proceeding: under the Act. 


"Both the Rent. -Controller südi the Appel 
е Authority held against the tenant. 
Hence the. civil revision petition, 


Subramania Iyer repeats the . legal 
ducit and .urges. that the.earlier order ' 
made in 1963 would operate as a. bar to the 
maintainability of the. present petition * for 
eviction. ‘The argument, in the, first ins: 
But, as on 
the. date when. the earlier application was 
disposed of, the law was slightly. different. ` 
It would enable a landlord or landlady to 
apply, in-the case of a residential building, 
for, eviction.of the tenant if the landlord or 
his own independent occupation.. The Authori- 
fion if he or she is not occupying a residen- 
tial .büilding.of his or her own in the city, 
town or.village. Виї, . by an Explanation 
added ‘by Tamil Nadu Act XXIII of 1973 
(which уаз, indeed, the result of the deci- 
sions of this Court), the alteration made to 
the section would enable a landlord or landlady 
to seek for such eviction not only for his or 
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her own occupation, ‘but also for the: occupa- 
tion of any member of his or her family, if 
he or she or any member of the family is 
not occupying a residential building of his or 
her own in the city, town or village. This 
change in law apparently prompted the res- 
pondent to come up with the present petition 
for eviction. > Though, of course, this was not 
the main sheet-anchor of the respondent, yet, 
it appears to me that by reason of the change 
of law, certain vested rights which have come 
into existence for the first time could be 
availed of and taken advantage of by the 
landlord or landlady if he ог she fits in with 
the facts and circumstances which he or she 
has to establish: under the modified section. 


' 


6. I have already referred to the present 
petition in which the respondent, after 
referring to the growth of her family after 
the previous petition, stated that she being 
in a rented premises, needs her own premises 
in the occupation of the petitioner not only 
for her own  óccupation but also for the 
members of her family who do’ nof own any 
house of their own. She has also incidental- 
ly mentioned about: the requirement of her 
son, who, by the time the second petition (the 
present petition) was filed became a doctor 
himself and needed a residential portion for 
is own independent occupation. The Authori- 
ties below rightly thought that the averments 
'n the second petition are different from the 
facts as disclosed in the first petition and 
therefore section 19 would not come into 
opération. As already stated by me, the 
principle of ves judicata is based on the well- 
known doctrine. that what all might and ought 
to have been raised on an earlier occasion 
when a lis is on, ought to have been urged 
by the party who comes to Court, and if he 
or she fails to do so, he or she will not be 
allowed to- raise that question which he or 
she might or ought to have raised. earlier. 
This is the basic principle on which the doc- 
trine of res judicata rests. If so, under sec- 
tion 19, it should be held that if the landlord 
or landlady in the second petition could not 
be said to have raised a point which he or 
she could not have or ought not to -have 
raised earlier because of the prevailing law, 
then, the ultimate decision, though between 
the same- parties, would not operate as a bar 
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under section 19. In a casé-reported in 
Salam Sahib у, Lakshmi Аттап, Ramanu- 
jam, J^ took & similar view. "Though the 
facts in that case are not quite clear, yet, it 
appears to me that the learned Judge. was 
of the view that if the subsequent application 
is for a purpose different from that on which 
the earlier petition was based, then, notwith- 
standing the dismissal of the earlier applica- 
tion, the second petition is maintainable, even 
though section 19 might apparently present 
an interdict in such cases. I agree with 
Ramanujam, J., and having regard to the 
facts and circumstances of this case and the 
changed law, I feel that section 19 is not a 
bar to the maintainability of the application 
by the respondent for eviction. The Authori- 
ties below rightly allowed her application. 
I accept the bona fides of the petitioner 
because of. the reason stated above and for 
the reasons mentioned in the citation.- 


7. The civil révision petition, therefore, fails 


and is dismissed. The petitioner is granted 
six months’ time to: vacate, 


S.T: Petition dismissed, 


1, 1976 TEN. 4%. 


ON 


ij 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. . 


PRESENT :—T. Sathiadev, J. 


Commissioner of Income-tax, Madras and 
others: 
A ppellants* 


v. 


: M. Ramalingam and another 
Respondents. 


(A) Limitation Act (XXXVI of 1963), Arti- 
cles 58 and 113—Wrong date of birth entered 
in service records—Prayer to Authorities for 
correction of entry—Rejection of prayer—Suit 
for declaration of correct date of birth and 
for mandatory. injunction to correct records— 
Article of limitation applicable — Cause of 
action, when arises. 


(B) Civil Procedure Code (V of 1908), sec- 
tion 80—Notice under, whether gives rise to 
a fresh cause of action. 


The plaintiff sued for a declaration of his cor- 
rect date of birth as 10th January, 1922 and 
for the further relief to have the date of birth 
corrected in the service records to permit him 
to continue in service till 10th January, 1980. 
The Birth Register extract showed the date 
as 13th January, 1922 and the entry in his 
S.S.L.C. register as 15th June, 1920. The 
plaintiff claimed that these entries were due 
to wrong information given, and that on the 
death of his father in 1959 he saw the horos- 
cope note book maintained by his father and 
found for the first time that his real date of 
birth was 10th January, 1922, that thereafter 
on the basis of the entry in the horoscope he 
sought alteration of his date of birth in the 
sérvice records before the statutory authori- 
ties, and that on 16th October, 1962 the 
President passed an order (Exhibit A-9) 
rejecting his memorial and denying the relief 
sought. A notice under section 80, Civil 
Procedure Code, was issued on lst May, 
1975 and the present suit was brought on 
24th July, 1975 treating the notice as afford- 
ing a fresh cause of action. Two questions 
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formulated at the time of admission of the 
second appeal in the High Court were: (1) 
whether the suit instituted on the foot that 
a. fresh cause of action arose on the date 
when the notice under section 80, Civil Pro- 
cedure Code, was given was right or whether 
the cause of action was de'die in diem and 
whether the present suit need not táke cogni- 
sance of the rejection order (Exhibit A-9) 
made as early as 1962; and (2) whether the 
suit was barred by limitation. ' 


Held: The firm case of the plaintiff that 
having failed before the statutory authorities 
he realised that Courts alone were competent 
to rectify the "innocent and apparent mis- 
take" as to his date of birth and therefore he 
issued a notice under section 80, Civil Proce- 
dure Code, showed that the suit was brought 
mainly to get over the order passed in 1962 
rejecting his prayer for altering his date of 
birth. Having sought for relief which he 
could not get under Exhibit A-9, there can 
be no question of his taking up the stand 
that the action taken in 1962,need not be 
taken cognisance oi in the present proceed- 
ings. It would not be open to him to plead 
that the cause of action arose only after the 
suit had been decreed by the trial Court and 
the S.S.L.C. book was corrected. At the 
time the suit was brought there was no ques- 
tion of his resting his claim on such a cause 
of action, t.e., the corrected entry because 
when the suit was filed the S. S.L.C. book 
contained only the original entry. The suit 
could have been brought only on the basis of 
what was found in 1959 in the horoscope. 


[Paras. 9 and 15.] 


Nor can the section 80, Civil Procedure Code, 
notice give rise to a fresh cause of action. 
[Para. 15.] 


The right to sue accrued on 16th October, 
1962 and the present suit ought to have been 
laid within three years from that date under 
Article 113, Limitation Act. Even if for any. 
reason Article 58 could be held to be appli- 
cable, it will make no difference because the. 
starting point in the present cas¢ will be the 
same and the period within which the suit 
is to be filed being only three vears, the suit 
filed in 1975 will be barred by limitation. 
[Para. 12.] 
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Cases referred to:— i3 


V. С. Raw v. South Eastern Railway; (1969) 
Lab.I.C. 1017; Mohd. Yunus’ v. Syed 
Unnissa, (1962) 1 S.C.J. 449: (1962) 1 
An.W.R. (S.C.) 
(S.C.) 162: (1962) 1 S.C.R: 67: A.I.R. 
1961 S.C. 808; Mst. Rukhmabai v. Lala 
Laxminarayan, (1960) 2 S. С. R. 253: 
1960 S.C.J.°433: A.I.R. 1960 S.C. 335; 
Amar Chand v. Union of India, (1973) 2 
S.C.R. 684: A.I.R. 1973 S.C. 313; State 
of Assam у. D. P. Deka, A.I.R. 1971 S. 
C. 1973... 


Appeal against thé decree of the City Civil 


Court, Madras (I Additional Judge) їп 
Appeal Suit No. 372 of 1977, preferred 
against the decree of the City Civil Court (II 
Assistant Judge), Madras in Original Suit 
No. 5124 of 1975. | PS 


4. N. Rangaswami, | Nalini Chidambaram 
and C. V. Rajan, for Appellants: 


‚В. Т. Seshadri, for Respondents. 
The Court delivered the following 


JUDGMENT.—This second appeal was ad- 
mitted on two substantial questions of law 
which have been framed as follows: 


“1; Whether the suit instituted on the 
foot that a ‘fresh cause of action arose 
-on the. date when the notice under section 
80, Civil Procedure Code, was given is right 
or whether the cause of action is de die in 
diem, and whether the presently instituted 
.action need not take cognizance of the re- 
jection order made by the authorities under 
Exhibit A-9 as early as in 1962. 


2., Whether the suit is barred by limita- 
tion." 


2. Let us take the second point as the main 
point since, if the suit is barred by limitation 
then the other aspects do. not come up for 
consideration. . Thé first defendant surpris- 
ingly had not taken up the plea of limitation 
in the written statement and therefore, the 
trial Court did not frame any issue regarding 
limitation. After the appeal was filed, C.M. 
P. No. 86-A of. 1978 was filed for raising the 
additional] ground regarding limitation and 
therefore the Lower Appellate Court had con- 
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-Sidered the aspect of limitation-as point No. - 


5 and came to the conclusion--that the suit 
has been laid without any laches on the part 


of the plaintiff. The Lower Appellate Court’ 


had approached .this point by .rélying on 
Exhibit A-10, the suit notice issued by the 
plaintiff under section 80, Civil Procedure 
Code, and the reply sent by the second defen- 
dant under Exhibit A-14, dated 21st June, 
1975. The 1st defendant who is the appel- 
lant herein, had not even cared to reply to 
section 80, Civil Procedure Code, notice. In 
the view of the Lower Appellate Court, the 


cause of action arose only after the issue of 


section 80, Civil Procedure Code notice. But 


it had. not referred to any of the decisions of 


this Court or’those of the Supreme Court for 


arriving at this conclusion. Tt does not even’ 
state on what ground the notice issued under ` 


séction 80, Civil Procédure Code can give rise 
to a cause of action. If the issue of such а 
notice is.to be.the starting point for the com- 
mencement of the period of limitation, then 
there being no bar, е issu 
section 80, Civil Procedure Code, notice ‘a 
party coming to Court can, on his own volition, 
decide about the starting point of limitation 
and then institute the suit. It is ununder- 
standable as to how.the Lower Appellate 
Court could have taken the issue of section 


80, Civil Procedure Code, notice, as the start- 


ing point for computing limitation. “It does 
not even refer to the relevant Article in the 
Limitation Act which would be applicable to 
this case, except to refer to the contention of 
the appellant that the suit is barred by limi- 
tation ander Article 58 of the Limitation Act 
or Article 113.of the said Act. 
counsel appearing in this matter, did not con- 
sider it worth while to take the time of this 
Court to support the conclusion arrived at by 
the Lower Appellate Court which on the face 
of it, is perverse. Therefore the only ground 
that has been relied upon for computing the 
period of limitation having failed it has to 
be seen whether the suit that, has been filed 
by the first respondent herein is within the 
period of limitation, as contemplated under 
the Limitation Act or not. 


3. The counsel for the appellant would state 
that the suit itself being one for declaration, 
it will have to come, either under Article 58 
or Article 113 of the Limitation Act, and not 
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e of repeated , 


Even the: 


м. 


И] aia, 


under any other Articles. The period of 
limitation is only three years under both the 
Articles. The only difference between the 


two Articles is as follows: 


Article 58.—The starting point ‘for limi- ` 


tation will be “when the right to sue first 
accrues”. 


Article 113.—It will be “when the right 
to sue accrues”, 


It is therefore contended that in this matter, 
the starting point for limitation will. be the 
date when the President of India under Exhi- 
bit A-9 rejected the memorial filed by the 
petitioner on 16th October, 1962, and there- 
fore the suit which was filed on 24th July, 
1975, is clearly barred by limitation. His 
further contention is that, under the statutory 
rules the first respondent cannot on the eve 
of his retirement seek to have his date of 
birth altered, and it is only the competent 
authority constituted under the Rules, who 
can take the final decision, and in this matter 
such a decision having been arrived at as 
early as 1962, the first respondent cannot by 
filing the present suit ask, for a mandatory 
direction for changing the date of birth in 
the records of the appellant, merely because 
the second defendant had corrected the Secon- 
dary School Leaving Certificate Book, con- 
sequent to the decree passed by the trial 
Court. 


4. The counsel for the first respondent 
contends that the suit is filed for a declara- 
tion of correct date of birth and for a further 
relief to have the date of birth corrected in 
the records of the appellant by & mandatory 
injunction, and therefore under the facts and 
circumstances of this case, the starting point 
for computing the period of limitation will 
be only after the entry relating to the date 
of birth in the S.S.L.C. Book is corrected, 
and not from the date when the order under 
Exhibit A-9 was made by the President of 
India. He forcefully pleads that in this case, 
there could be no question of computing the 
period of limitation, because at any time a 
citizen of this country can fie a suit for 
declaration in a civil Court about his date of 
birth, which is precisely what the first res- 
pondent has asked for in paragraph 9 (A) 
of the plaint. If such relief is granted, 
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nothing prevents him from asking for a con- 
sequentia! relief for altering the date of birth 
in the records of the appellant, which should 
contain only the correct date of birth and 
not any other wrong entry. He emphasises 
{һе fact that his client is not concerned with 
the order made under Exhibit A-9 and the 
mandatory injuncticn asked for is only to 
enforce what is presently found in the S.S. 
L.C. Book and not to the original entry which 
was found therein before the trial Court 
decreed the suit, and therefore the cause of 
action arose only after the S.S.L.C. Book 
was corrected and in this view, the suit is 
filed well within time. Whatever his client 
was agitating earlier was based on a differ- 
ent cause of action and based on the original 
entries in the S. S.L..C. Book, and what is 
presently agitated in the suit is for changing 
the entry in the S.S.L.C. Bock and that, 
once such a change is effected the appellant is 
bound to enter the correct date of birth in 
the service register, and it cannot be differ- 
ent from what is found in the S.S.L.C. 
Book. І 


5. To appreciate the respective contentions, 
it will be relevant to briefly deal with the 
circumstances which led to the filing of the 
present suit. The 1st respondent claims that 
he was born on 10th January, 1522 and not 
on the date entered in Exhibit A-2. On the 
basis of the entry found in the S.S.L.C. 
Book, the relevent entries in his service 
register were made when he joined the 
Defence Department and later on the Income- 
tax Department. It was claimed by him that 
it was after his father’s death on 16th March, 
1959,' when he had gone to his native place 
for conducting the obsequies ceremonies, he 
chanced to come across the horoscope book 
maintained by his father and at that time Һе 
realised that his correct date of birth is 10th 
January, 1922 and not 15th June; 1920 as 
entered in the Service records maintained by 
the appellant. Therefore he promptly took 
steps to address the concerned au-horities to 
have the entries corrected. He nled Exhi- 
bit А-6, a copy of the petition which was 
rejected under Exhibit A-7. "Thereafter he 
filed Exhibit A-8 on 26th June, 1962, to the 
President of India and it was rejected under 
Exhibit A-9 on 16th October, 1962.  There- 
affer he issued section 80, Civil Procedure 
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Code notice under Exhibit A-10 on 1st May, 
1975 and.filed the suit on 24th July, 1975. 
In the plaint, it was pleaded that though he 
was born on 10th January, 1922, the person 
who informed the concerned auth rities for 
inaking entries in the’ birth extract (Birth 
Register) had erroneously. furnished it as 13th 
January, 1922, and therefore the entry' found 
іп the birth register extract, Exhibit A-1 
cannot be acted upon. . Не further pleads 
that his father was an illiterate person ánd 
he had not intentionally given a wrong infor- 
mation to the school authorities for benefit- 
ing him in any manner either for tlie com- 
pletion of. his S.S.L:C. “or for any other 
purpose. Therefore the genuine mistake 
deserves to be corrected. | 


6. The appellant in the written’ statement 
had taken up" the stand that’ the’ first: defen- 
dant is bound ‘by the Rules and Regülations 
covering his service conditions, and once the 
date 'of birth is entered, it carinót be corrected 
except for clerical mistakes and that too just 
at the time on the eve of his retirement. 


7.:.The contention of the appellant is that 
in this case, Article 113 of the Limitation Act 
will be applicable, because’ the -suit isı filed 
not only for a bare declaration, but also -for 
a consequential mandatory! injunction. Arti- 
cle 113 of the Limitation Act is the, residuary 
Article-and the period of limitation is pres- 
cribed as three years, which would begin fram 
the date when the right to sue accrues. This 
Article will apply to declaratory suits not fall- 
ing withinrany of the Articles 56,- :57 and 58 
and 108 of the Limitation: Act, which speci- 
fically : provide . for certain classes, of decla- 
ratory’ suits. : Article 58 of the. Limitation 
Act will apply only to а. suit.which is for a 
"declaration simpliciter", and not to. a „suit 
in Which'ofher reliefs are also'asked for. 
It cannot be said that the ‘first: respondent is 
resting content with getting a bare declaration, 
as prayed for in paragraph 9 ( a) of the plaint. 
He also: seeks ‘correction ‘of. the date of birth 
in the §.S.L.C. Book for which he has im- 
pleaded the second respondent,- and also to 
change the date of birth in the’ registers of 
the appellant, and to continue him in service 
till the date of superanntiation i.e., 10th 
January, 1980. Tt is therefore contended 
that when the first respondent failed to get 
any remedy by invoking the statutory proce- 
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dure, the right to stie has accrued in him’ sóon 
after the order was made under Exhibit A- 9, 
and this suit should have bedn filed within 3 
years from that date. Yet another’ conten- 
tion taken is, the cause of action is, the same 
which: he had pleaded before the Departmental 
Authorities, and what he has failed to get 
from the Departmental Authorities, is now 
sought to be secured Бу filing thé present 
suit, 


8. As already stated, the counsel for the 
first respondent had pleaded, that there coüld 
be no period of limitation, and evenif a period 
is to be computed, in could be only from the 
date when the S.S. L.C. certificate had been 
corrected by the second respondent. herein 
and what is now sought for is only to have 
a mandatory injunction on the basis of the 
correct, entry and it has по relevance to the 
original entry which alone was agitated before 


the Departmental Authorities. : "t 


9. "Therefore the essential aspect which 'is 
to be looked at, ‘is to’ find out’ what was the 
cause of action that was agitated in the suit; 
and, what was sought to be achievéd by ask- 
ing for mandatory injunction as’ against -the 
appellant. This could be appreciated’ and 
understood only by'relying ‘on the plaint’ © 
the evidence ‘tendered by the’ plaintiff. * 

the plaint in paragraph 5, after referring m 
the rejection of the petition filed by the first 
respondent to the President of India, it is 


stated as follows: Р 


“They categorically say- “that i it is too ‘late 
to do anything in‘ the matter.. " The .plain- 
tiff has waited for a long time that justice 
will be meted out to him: by his depart- 
ment but finding that it would: not Бе Һай 
and that Courts alone are .competent. to 
rectify this innocent and apparent mistake 
the plaintiff issued notices under. section: 80, 
Civil Procedure: о to his Берише; 


In the cause of scion paragraph, -he ses 
that the cause of action arose in 1959 when 
the plaintiff looked into old, records left -by, 
his father, the old horoscope book in parti- 
cular and on and:from 1960 onwards when 
he went on submiting petitions to the autho- 
rities concerned and subsequently also. In 
paragraph 9 he Һай asked for.a mandatory 
injunction by way of suitable directions to 


P 





lj. 


the Central Government-and thé Director: of 
School Education, Madras to alter his date of 
birth to 10th January, 1922 and permit him 
to continue in service till 10th January, 1980. 
In his deposition; he had stated as follows: 

«І have filed the suit for declaration of my 
age.’ 

"I have also prayed for a direction to the 
Government to alter my age.’ 


“T have exhausted all my remedies by send- 
ing applications to the authorities. Only 
thereafter I have come to this Court.” 
Therefore this is not a case where he seeks 
for a bare declaration about his date of birth 
as contended by the first respondent’s counsel 
and which any citizen can at any time move 
a civil Court for a bare declaration about his 
date of birth. But, when he asks for a con- 
sequential mandatory injunction with refer- 


ence to the date of birth, it is then to be seen, 


whether the cause of action to sue had already 
arisen or not. 
pondent’s counsel pleads that in this case, 
there is no scope for computing the period of 
limitation, because it can arise only after the 
S.S.L.C. Book is corrected. But this con- 
tention cannot be accepted, because the firm 
case of the plaintiff is that, having failed 
before the statutory authorities, he realised 
“that Courts alone are competent to rectify 
this innocent and apparent mistake,” and 
therefore he issued a notice under section 
80, Civil Procedure Code. This categorical 
ladmission in the plaint shows that the suit 


[has been instituted mainly for getting over. 


the order passed under Exhibit A-9. He had 
not asked for setting aside the said order. 
But he himself states that the cause of 
action arose in 1959, and “on and from 1960 
onwards when he went on submitting peti- 
tions to the authorities concerned”. I have 
already referred to his evidence wherein he 
had sfated that he has been agitating this 
matter from 1959 and after exhausting all his 
remedies, only thereafter he has come to this 
Court. Therefore his right to sue for alter- 
ing the date of birth is traced by him to the 
order of rejection made in Exhibit A- 9 and 


ito the earlier orders passed by his Depart- 


iment. Having thus framed his plaint, it is 
not open to him at this stage to plead that the 
‘cause of action arose only after the suit was 
decreed by the trial Court and the S.S.L.C. 


GLE, MADRAS 2. КАМАЙмолм (Sdtkiadev, J.) 
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It is here that the first res-, 
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Воок Was corrected by the second respondent 
herein. It should not be forgottén that thé 
second respondent herein also had ` refused 
to correct the eritries at his ‘request, and the 
S.S.L.C. Book was corrected only after’ the 
suit was decreed. 'Hence, at the time when 
the suit ‘was ‘filed on 24th July, 1975, there’ 
was no question ‘of his’ restirig his claim, on 
such ‘a cause of action, i.e., corrected entity. 
It could have been only on the tasis of' what 
is ‘found i in Exhibit A-3, the horoscope. 


10. The counsel for the first respondent . on 
this point contends that the original entry, 
whenever corrected, the appellant: is then 
bound to carry out the consequential, correc- 
tions in the service register or service, records. 
His contention is based on the fact that the: 
original entry in the service records was made 
only.on the basis of the S.S,L.C. Book, and as 
soon as the, S. S.L..C. Bo ok i is corrected, the 
first respondent will be entitled to a manda-, 
tory injunction, as prayed for. и Em 


11. Heéré again the fallacy ` which’ I'have 
referred to above,’ sets in, because when He 
filed the suit, the S.S.L. c Book contained 
only the óriginàl entry. 'Sécondly thie"cof- 
rected entry cannot be taken as the" basic 
factor, because it only carries the’ date of birth. 
which is found in Exhibit A-3, the horoscope, 
which according’ to the plaintiff Shows the 
correct date of birth. Rather’ what would be 
relevant, will only be the corréct date of 
birth, arid what is found in the S.S.L.C. 
Book is only a consequential, ‘entry, which is 
acted upon by authorities for purposes, of 
convenience. The ‘suit is decreed, not on the 
basis of thé S. S.L.C. Book, but on proof 
of the correct date of. birth,’ on thé strength 
of the entries found in Exhibit 'A-3. There- 
fore, if at all a contention is to be raised that. 
the basíc document should be acted upon, it 
could only be referable to Exhibit A-3 ‘and 
not to Exhibit A-2, the 5. S: E: C. Book, 'as 
now corrected. 


12. The next Question іе Канае the cause. 
of action. arose only after the S.S.L.C.. 
Book is ¢orrected and . subsequent to the; 
decree having beén passed by :the trial Court. 
The’ plaintiff himself in unmistakable’ terms 
has pleaded that. the cause of action had’ 
arisen even as early as 1959 and. thereafter 
in 1960 onwards when the authorities reject- 


332 


ed his petitions and it is only thereafter that 


he had instituted the suit realising that Courts. 


. alone can rectify the mistake. In.this mat- 
ter, the cause of action is based, according 
to ‘the plaintiff, as soon as he chanced to 
come across Exhibit A-3 horoscope book for 
the first time in 1959, soon after the death 
of his father. Here again, it will be noticed 
that he had come across this horoscope book 
even at the time of his marriage and well 
before -he had entered the ' service. He 
admits in his evidence that “I had seen my 
horoscope at the time of my marriage, but 
I did not at all notice the difference in age. 
Courts below have come to the conclusion 
that at the time of marriage only the plane- 
tary positions must have been looked at and 
therefore the explanation offered by the first 
respondent is acceptable. While admitting 
the second appeal, the learned Chief Justice 
had stated that “I may also note that the 
findings being concurrent findings of fact are 
not challenged, nor can they be challenged i in 
second appeal”, Therefore I am not going 
into the question of assessing his evidence and 
whether the Courts below were correct in 
accepting his contention in spite of the admis- 
sion made by him that even at the time of 
his marriage he had seen the horoscope book. 
Yet it is the case of the 1st respondent him- 
self that in 1959 he had seen the horoscope 
book and it is on the basis of Exhibit A-3, he 
had asked for alteration of date of birth 
before the statutory authorities, and it is only 
on that basic document, he had instituted the 
suit. As could be seen, the birth extract 


Exhibit A-1 should have been normally acted. 


upon. But according to the plaintiff, here 
again there was a wrong entry. He does not 
want to rely on: Exhibit A-1, but rests upon 
Exhibit A-3, and which has been acted upon 
by the Courts below, asa genuine document. 
Therefore the basic document can, be only 
Exhibit A-3 and what is . found therein is 
sought to be incorporated in Exhibit A-2, the 
S.S.L.C. Book, which would only be a conse- 
quential entry. Hence I reject the conten- 
tion оЁ {Ше ` counsel of the first respondent, 
ihat the corrected entry in. the S.S.L.C. 
Book should be taken asa basic document. In 
this suit, his entire claim is baséd on Exhi- 
bit A-3 andon hisoral evidence.’ Therefore 
the cause of action for the purpose of suing 
for the relief of declaration arises as soon 
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as his.request before the-statutory authorities 
was rejected. It is needless to repeat the 
relevant extract in the plaint wherein he had 
himself stated that after realising that the 
Courts alone are competent to rectify this 
innocent and apparent mistake, he issued a 
notice under section 80, Civil Procedure Code, 
to his Department and the second respondent 
herein. Hence, his right to sue accrued as 
on 16th October, 1962, and‘ the present suit 
ought to have been laid within three years 
from that date under, Article 113 of the 
Limitation Act. Even if for any reason, it 
has to be taken that Article 58 will be appli- 
cable, it can make no difference because the 
starting point in this case will be the same and 
the period within which the suit is to be filed 
being only three years, the suit filed in 1975 
is barred by limitation. 


13. The first respondent’s counsel contended 
that there can be no period of limitation for 
a suit of this nature and even if it is so, 
the period can start only from the date after 
the S.S.L.C. Book entry was corrected. 

No other Articles of Limitation Act was 
referred to before me to plead that the suit 
is well within the period of ‘limitation. 


14. Hence, it is clear that the ‘first respon- 
dent had pleaded in the plaint that the cause 
of action is nothing different from what he 
had failed to' get before the Departmental 
Authorities, and it is to rectify the date of 
birth found in the records of the appellant, 
and which was refused to be corrected, he 
had instituted the suit not only for a manda- 
tory injunction for correcting the date of 
birth, but also to permit him to continue in 
service till 10th January, 1980 and therefore 
the right to institute the suit arose as soon as 
the order under Exhibit A-9 was passed on 
16th October, 1962 and the suit filed after 
nearly' 13 years on 24th'July, 1975, is hope- 
lessly barred by limitation under Article 113 
of the Limitation Act. 


15. Since on the aspect of limitation it has 
been ‘found that the suit is barred by limita- 
tion, it is not’ necessary to go into the other 
aspects of the matter and the second appeal 
itself having been admitted only on two subs- 
tantial questions of law, I do not think it 
necessary to deal with any other point. For 
the purpose of completion, Г proceed to consi* 


П]. 


der the other point which incidentally touches 
upon the aspect of ‘limitation. The lower 
Appellate Court has held that the period of 
limitation will start .when section ‘80, ‘Civil 
Procedure Code, notice was issued. I have 
already held that the Appellate Court had not 
rested its conclusion on-the basis of any 
established decision and the counsel appear- 
ing before me does not even consider it worth- 
while to rest upon the conclusion arrived at 
by the lower Appellate Court. On the other 
aspect as to whether the presently instituted 
action need not have taken cognizance of the 
rejection order made under Exhibit A-9, I 
have held, forthe reasons above stated, under 
the point relating to limitation that, since the 
first respondent in the plaint and.in his, deposi- 
tion had sought for relief which he could not 
get under Exhibit A-9, there can be no ques- 
tion of the first respondent now taking ир 
the stand that the action taken in 1962 need 
not be taken cognizance in this proceeding. 
Hence, on this point as well, it has to be held 
that section 80, Civil Procedure Code, notice 
issued on Ist May, 1975 cannot give rise 
.to a fresh cause of action and that the first 
respondent by instituting the present suit, has 
sought to make the order passed under Exhi- 
bit A-9 ineffective and therefore it is rele- 
vant for the кро of the puse proceed: 
ings. 


16. During the course of lengthy hearings, 
counsel for the appellant had referred to the 
relevant statufory rules and regulations and 
also about, the, finality of the decision arrived 
at by the statutory auhorities régarding altera- 
tion of the date of birth and that a civil ser- 
vant cannot seek a revision of thé date of 
birth just at or about the time of his super- 
annuation. 


17. ‘The learned counsel for the first respon- 
dent relies upon the decision rendered in 
V. б. Ray v. South: Eastern Railway’, and 
pleads that the appellant having been 
made a party to the proceedings, irrespective 
of whatever may be provided under ‘the 
Service Rules, the appellant is, bound ‘by a 
decree of a civil Court and must carry out 
consequential changes in’ the service records. 
In the said decision, which arose wnder Arti- 





1 1969 Lab. I.G, 1017, . , a 


mabal v. 
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cle 226: of the Constitution of India, it was 
held that since the Railway Board was not 
made a party, it cannot be compelled to alter 
the date of birth. It has been observed 
therein that if the Railway had been made a 
party defendant, the respondents would have 
been bound, under the general law, to give 
effect to the inter-partes judgment, irrespec- 
tive of what was provided for in the Service 
Rules. Based on this observation it is con- 
tendéd' that the appellant and ‘the second 
respondent having been impleaded as parties 
to the procecdings, the first respondent can 
ask for revision of the date of birth ‘even 
though the Service Rules may not approve 
of an alteration being effected at this distance 
of time. In view ‘of the finding given by 
me that the suit is barred by limitation, it is 
not necessary to deal with the scope of the 
Rules which are referred to in the judgment 
of the Court’ below and as to whether a 
civil Court can issue 8 mandatory direc- 
tion for alteration. of the date of birth 
or fo the following decisions cited by him. 
Mohd. Yunus v. Syed Unnissa?; Mst. Rukh- 
Lala · Laxminarayanan?; Amar 
Chand v. Union of India®; State of Assam v. 
D. P. Dekat. 


18. In the result, the second appeal is 
allowed: -The decrees and judgments of the 
Lower Appellate Court and that of the Trial 
Court are set'aside and the suit is dismissed 
аз barred by limitation. ` No costs.’ 


R.S. ——— Appeal dismissed. 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PRESENT :—M, M. Ismail and S. Mohan, JJ. 


V. Bichawa fe TE EN Petitioner* 
M. Venkatesan ` 2. Respondent. 


(А) Tamil Nadu Buildings (Lease and Rent 
Control) Act (XVIII of 1960) (as amended 
‘by Act XXIII of 1973), section 10 (8)— 
Scope and applicability—Applicable not only 
fo eviction: under section 10 but also to evic- 
tion under section 14 of the Act. i 


(B) Tami! Nadu Buildings (Lease and Rent 
Control), Act (XVIII of 1960) (as amended 
by Act XXIII of 1973), section 2 (b)— 
"Landlord" — Definition — Property pur- 
chased benami in the name of wife—Husband 
acting as general agent of wife—Petition for 
eviction filed without consent of wife by hus- 
dband—Whether maintainable. ~~ . 


The petitioner herein filed a petition against 
the respondent-: before the Court’ of Small 
Causes, Madras, for eviction of the respon- 
dent under section 14 (1) (b) of the Tamil 
Nadu Buildings (Lease and Rent Control) 
Act, 1960, on the ground that the petitioner 
‘herein required the premises ‘for the imme- 
‘diate purpose of ‘demolition and reconstruc- 
ton. The respondent resisted the petition 
putting forward the contention that the 
requirement of; the petitioner was not bona 
fide. The Rent Controller, while finding 
that the requirement of the petitioner was 
bona fide held that though the property was 
purchased benami in the name of his wife 
the petition was maintainable and directed 
eviction of the respondent. Against the 
order of the Rent Controller the respon- 
dent herein preferred an appeal to the Appel- 
late Authority. The Appellate Authority 
while confirming the conclusion of the Rent 
Controller that the requirement of the peti- 
tioner was bona fide allowed the appeal and 
dismissed the petition filed by the petitioner 
hérein ‘оп the sole ground that the petitioner 
was only an agént of the owner of the pro- 








* C,R.P. No, 883 of 1978, . 


7 24th Fily, 1979. 
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perty and consequently be' could not main- 
tain the petition without the previous writ- 
ten consent of the owner, as required under 
section: 10 (8) of the Act. The result was 
that the petition filed by the petitioner herein 
under.section 14 (1) (b) of the Act for 
eviction of the respondent was dismissed. 
On revision to the High Court, 


Held: Section 10 (8) of the Act will apply 
to eviction under section 10 as well as sec- 
tion. 14 of the Act., Section. 10 (8) does 
noi use the expression “eviction under this 
section". Further, section 10 (8) is a part 
of section 10 and section 10 (1) takes in not 
only eviction under section 10 but also evic- 
tiori under sections 14 to 16. Consequently 
merely as a matfer of construction it has to 
be concluded that the applicability of sec- 
tion 10 (8) is not confined or restricted only 
to eviction under section 10, but it will extend 
also to eviction under sections 14 to 16. 
The definition of tenant takes in a number 
of persons who may have a very tenuous 
connection with the property. Obtaining 
eviction of a tenant in the occupation of a 
building has got serious consequences both 
for the tenant as well as the landlord and in 
such a context, if the Legislature had taken 
the view that where a person who applies to 
the Rent Controller for eviction of a tenant 
is not really the owner of the building, but 
happens to be.a person appointed Бу the 
owner merely for the purpose of collecting 
the rent, such.a person must.obtain thé previ- 
ous consent of the landlord for taking pro- 
ceedings for eviction of the tenant, it cannot 
be said, that such & provision is not a rea- : 
sonable one. A person who is appointed 
merely for the purpose of collecting the rent 
as an agent of the landlord may take into 
his head to apply for eviction of the tenant 
of the premises in question, whether under 
section 10 or section 14 of the Act and take 
the consequences flowing therefrom. By 
applying section 10 (8) to eviction under sec- 
tion 14 no prejudice will be caused to the 
landlord. for the simple reason that, if a per- 
son appointed only for the purpose of collect- 
ing the rent from the tenant files a petition 
for eviction under section 14 without refe- 
rence to the owner of the building, it may 
produce very serious consequences. That 
section contemplates the landlord taking all 


m 


necessary steps for the purpose of immediate- 


ly demolishing the building and reconstruct- 
ing the same within the period prescribed 
under the statute and giving an undertaking 
to'thé Court also to such an effect. If a 


person, who was appointed only for the pur- 


pose, of collecting rents, did all things and 
ultimately it was found that they were not 
binding on the landlord namely, the owner of 
the building, the tenánt who had been evicted 
from the property would be put to serious 
inconvenience and the landlord himself would 
not be ‘obliged to honour the commitments 
made by the agent on his behalf. Under 


these circumstances, if the Legislature had’ 


thought fit to provide for ће agent, obtain- 
ing, the previous consent of the landlord, it 
could not be said that such a provision made 
by the Legislature was tinreasonable. 
quently both as a matter of construction and 
as а matter of ‘ commonsense it has to be 
concluded that the, provisions of’ section 10 
(8), apply not merely to.eviction under sec- 
tioni 10 of the Act but also to eviction under 
section 14. Having regard to the object of 
the provision,- section 10 (8) of the Act 
applies only to a person who ‘has been ap- 
pointed as an.agent only for the purpose of 
collecting the rent from the building and will 


not take in other types of agents of the land-, 
lord, who may be empowered by tlie landlord: 


himself to take proceedings for eviction also. 
Consequently the class of persons contem- 
plated by section 10 (8) of the Act.is.a very 
limited class and only with reference to that 
class, the requirement of obtaining the pre- 
vious written consent of the landlord for 
filing a petition for. eviction will apply.’ 


The petitioner in this case will not fall with- 


in the scope of. section’ 10 (8) of the Act: 


requiring him to obtain the previous written 
consent of his wife for the purpose of filing 
a petition for eviction, with the result that 
the petition for eviction filed by the petitioner 


herein cannot, be said to be not maintainable 
by virtue. of the provisions contained in sec- ` 


tion 10 (8) of the Act. . [Paras: 12, 13, 16.] 


Cases referred to:— 
+ 


Shanmugha Appah v. ‘Abdul Hameed, (1973) 
1 M.L.T. 241: 86 L:W. 103: A.I.R. 1974 
Mad. 133; Syed. Ibrahim v. ` Sudarsanam, 


(1972) T.L.N.].. 259; Pahalajmal Khatu- 


.BIOHAWA JU. VENKATESAN . 


Conse- 


' themselves or others, 
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mal v. К. Govindorajulu, Poer-of- Attorney 
Agent of T. V. and Brothers, (1961) 1 M. 
L.J. 150; D. Seshagiri Rao Су. M. V. 
Sastry, (1970) 1 An.W.R. 348. 


Petition under section 25 of Tamil Nadu 
Buildings (Lease and Rent Control) Act, 
Tamil Nadu Act XVIII of 1960 as amended 
by Tamil Nadu Act XXIII of 1973. praying 
the High Court to revise the Judgment and 
order of the Court of the IV Judge, (Appel- 
làte Authority), Court of Small Causes, Mad- 
ras, dated 20th March, 1978 and made in 
H.R.A. No. 471 of 1977 (H.R.C. No. 
1023 of 1976 VII Judge (Rent Controller) 


Court of Small Causes, Madras). 
This petition came on for hearing. before 
Ramaprasada Rao, CJ. Я 

Тһе Court made the following Wut 
Orver*.—In Shanmugha Appah v. Abdul 
'Натееї!, Kailasam, J: (as he then wás),' 
took the view that, though persons, "who 
receive rent on their own account’ or on 
behalf of. any other person ог on. behalf of 
may in a sense be 
receiving rent on behalf of others as agents, 


i that class of persons is not excluded under 


section 10 (8) of the Tamil Nadu Buildings 
(Lease and Rent Control) Act, 1960. .In 
another case, Syed Ibrahim v. Sudarsanam 
and óthers?, the same learned Judge expressed. 
as follows: . : 


“Section 10 (8) provides that the landlord | 
who is receiving or is entitled to, receive 
the rent of a building merely as an agent 
of the landlord shall not be entitled to 
apply for-eviction of a tenant without the 
previous written consent of the, landlord 
ЕАК . Section 19 (1) specifically provides 
that there could be no eviction except in 
accordance with the provisions of sections. 
10 and 14 to 15. ‘Therefore, the eviction 
metioned in section 10 (8) cannot be con- 
fined to.evictions under séction 10 alone, 
but also to evictions under. sections 14 to 
16." : ‘ 
. Р . m 
* 13th January, 1979. 
1. (1973) 1 M.L.. 241: 86 L.W. 103: AIR. 1974 


Mad 133. 
2. (1972) T.L.N.]. 259, 
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2. In the instant case what has been brought 
out on record appears to be that the peti- 
tioner has to be classified as a person who 
was receiving rent on behalf of another, and 
though, in a sense, he might be called an 
agent, that class of persons, according to the 
decisions in Shanmugha Appah v. Abdul 
‘Hameed, is not excluded under section 10 
(8) of the Act. Again it is doubtful whe- 
ther the non obstante clause in section 10 
(8) would also Бе applicable to applications 
filed under sections 14 to 16`of the Act. 
The argument of learned counsel for the res- 
pondent is that, as section 10 (1) provides 
that there could be no eviction except in ac- 
cordance with the provisions of sections 14 
to 16 of the Act, the impact of section 10 
(8) should also be visited on applications 
under sections 14 to 16 of the Act. I am 
unable to agree with this contention of learned 
counsel for the respondent. But, as there 
is the judgment of a single Judge of this 
Court, the matter should be referred to a 
Division Bench for a final decision. . Post 
accordingly. 


К. Srinivasan and K. Raghunathan, for 
Petitioner. 


Kuriam ‘Arumugan and Joseph, 
pondent. 


for Res- 


The Order of the Court was pronounced by 


Ismail, J.—This Civil Revision Petition un- 
der the Tamil Nadu Act XVIII of 1960 
comes before this Bench on a reference made 
by the Hon’ble the Chief Justice. 


4. When the matter came before the 
Hon’ble the Chief Justice originally, reliance 
was placed on a decision of Kailasam, J., as 
he then was in K. Shanmugha Appa v. S. 
5. Abul Homeed', as well as on an unréported 
judgment of the same learned Judge in C. 
R.P. Nos. 7, 100 and 101 of 1971 and 
C.M.P. Nos. 11248 and 11809 of 1971 
(M. S. Syed Ibrahim v. M. K. Sudarsanam 
and others)?, judgment, dated 21st March, 
1972. The learned Chief Justice was not 
inclined to agree with the contention of the 
learned counsel for the respondent in the 
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civil revision petition, based ой the said judg- 
ments and hence the reference to this Court. 
5. Before we proceed to deal with the ques- 
tion of law, on the basis of which this civil 
revision petition has been referred to a Bench, , 
we shall refer to the facts of this case. The 
petitioner herein filed a petition. H.R.C. 
No. 1023 of 1976, against the respondent 
herein before the Court of Small Causes, 
Madras, for eviction of the respondent 
under section 14 (1) (b) of the Tamil Nadu 
Buildings (Lease and Rent Control) Act, 
1960, Tamil Nadu Act XVIII of 1960, here- 
inafter referred to as the Act, on the ground 
that the petitioner herein required the premi- 
ses for the immediate purpose of demolition 
and reconstruction. The respondent herein 
resisted the petition putting forward the con- 
tention that the requirement of the petitioner 
was not bona fide. However, during the 
course of the hearing of the petition, he pro- 
duced Exhibit R-6, a registration copy of the 
sale deed under which the property in ques- 
tion was purchased for the purpose of putting 
forward the contention that the petitioner 
herein was not the owner of the premises 
and, if at all, he could only be an agent of 
the owner, and that consequently he had no 
right to maintain the present petition. The 
Rent Controller, while finding that the re- 
quirement of the petitioner was bona fide 
held that the evidence of P.W. 1, that the 
petition-property was purchased benami in the 
name of his wife remained unchallenged. He 
also referred to the evidence of the respondent 
himself that he did not make any enquiry with- 
regard to the fact as to who was the real 
owner of the petitioner-building, that he took 
the lease of the petitioner-building only from 
the petitioner and that he was paying the 
rent to the petitioner. In view of this, the 
Rent Controller held that the petition was 
maintainable and therefore directed the evic- 
tion of the respondent herein. 


6. Against the order of the Rent Control- 
ler, the respondent, herein preferred an 
appeal to the appellate authority. The appel- 
late authority, while concurring with the con- 
clusion of the Rent Controller that the 
requirement of the petitioner was bona fide, 
allowed the appeal and dismissed the petition : 
filed by the petitioner herein on the sole 
ground that the petitioner herein was only an 
agent of the owner of the property and con- 


a2 
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sequently he could not have maMtained the 
petition without the previous written consent 
of the owner, as required under section 10 
(8) of the Act. 
to this conclusion, he relied on the decision 
of Kailasam, J., as he then was, in M. S. 
Syed Ibrahim v. M. K. Sudarsanam and 
otherst, to which we have already made 
reference. The result was that the petition 
filed by the petitioner herein under section 14 
(1) (Ё). of the Act for eviction of the respon- 
dent was dismissed. It was to revise the 


order of the appellate authority that the peti-’ 


tioner filed the above civil revision petition. 


7. When the civil revision petition came up 
for hearing before the — Hon'ble the Chief 
Justice, the respondent sought to sustain the 
order of the appellate authority with refer- 
ence to the decision of Kalasam, J., as he 
then was, referred to already. The learned 
Chief Justice disagreed with the view of 
Kailasam, J., as he then was, and hence 
directed the above civil revision petition to be 
posted before a Bench. | | 


8. Section 2 (6) of the Act defines the 
expression, “Landlord” as follows: 


“ Landlord’ includes the person who 1s 
receving or is entitled to receive the rent 
of a building, whether on his own account 
or on behalf of another or on behalf of 
himself and others cr аз an agent, trustee, 
executor, administrator, receiver or guar- 
dian or who would so receive the rent cr 
be entitled to receive the rent, if the build- 
ing were let to a tenant: 


Explanation, —A. tenant who suh-lets shall 
be deemed to be a landlord within the 
‘meaning of this Act in-relation to the’ sub- 
tenant." 


Section 10 (1) of the Act states: 


“A tenant shall not be evicted whether in 
execution of a decree or otherwise except 
in accordance with the .provisions of this 
section or sections 14 to. 16.” 


There are two provisos 1с this sub-section, 
which it is unnecessary to refer to for the 
purpose of this case. It is worthwhile 


Me А ыла шлу) с чо шы 
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pointing out that even the heading of this 
section is “Eviction of Tenants”. Section 
10 (8) of the Act states: 


“Notwithstanding anything contained in 
this section no person who is receiving or 
is entitled to receive the rent of a build- 
ing merely as an agent of the landlord 
shall, except with the previous written con- 
sent of the landlord, be entitled to apply 
for the eviction of a tenant.” 


9. As we have seen section 10 (1) of the 
Act refers to eviction under section 10 as 
well as sections 14 to 16. Section 14 deals 
with eviction of a tenant by a landlord for 
repairs or for reconstruction, sections 15 and 
16 are consequential sections and as far as 
the preset case is concerned, we have seen 
that the petition filed by the petitioner for 
eviction of the tenant was under section 14 
(1) (b) of the Act. The question that came 
to be considered by Kailasam, J., as he then 
was, was whether the provisions of section 
10 (8) of the Act applied to eviction under 
section 10 only or whether they applied to 
evictions under sections 14 to 16 also. The 
learned Tudge took the view that section 10 
(8) applied to evictions not only under sec- 
tion 10, but also under sections 14 to 16. 


10. The first decision of Kailasam, J., as 
he then was, was the unreported decision in 
M. S. Syed Ibrahim v. M. K. Sudarsanam 
and others. In that case the petitions filed 
by the petitioners for eviction of the tenants 
were held to be not maintainable 
on the ground that as contemplated in section 
10 (8) of the Act the previous written con- 
sent of the landlord had not been produced. 
The argument that was advanced before the 
learned Judge was that section 10 (8) was 
applicable only to eviction under section 10 
and not to eviction under section 14 of the 
Act for the reason that section 14 contempla- 
ted the Rent Controller passing an order 
directing the tenant to deliver possession of the 
building to the landlord and did not use the 
expression, “eviction”. Ви the learned 
Judge repelled that contention by pointing 
out that section 10 (1) itself used the 
expression ‘eviction’ under sections 14 to 16 
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and that there. was no substance in the 
distinction sought to be made between 
section 10 and section 14 on the basis of the 
language used in section 14, with the result 
the learned Judge ‘held that section 10 (8) 
applied to eviction not only under section 10 
but also under section 14. 


11. The next decision ‘of Kailasam, J., as 
he then was was in K. Shanmugha Appah у. 
S. S. Abdul Hameed*, Та that decision also 
ihe learned Judge had to consider the scope 
of section 2 (6) as well as section 10 (8) of 
the Act. As far as the facts of that case 
was concerned, the defence of the tenant was 
that “the ‘petitioner was not entitled to main- 
fain the petition as he was one of the joint 
co-owners. The learned Judge, while hold- 
ing that section 10 (8) would apply to an 
eviction under section 14 also, took the view 
that, as far as the case with which he’ was 
concerned, the landlord did not fall within 
the category covered bv section 10 ( 8) and 
that therefore the previous written consent 
was not mandatory. 


12. Consequently we have now to consider 
ihe question whether section 10 (8) applied 
to eviction under section 10 only or it 
applied to eviction under section 14 also. We 
are of the opinion that section 10 (8) will 
applv to eviction under section 10 as well 
as section 14 of the Act. In the first place, 
section 10 (8) does not tise the expression, 
“Eviction under this section".  Secondlv, 
section 10° (8) is a' part of section 10 and 
section 10 (1) ‘takes in not only eviction 
under section. 10 but also eviction under sec- 
tions 14 to 16: Conseauently merely as a 
matter of construction. we come to the con- 
rlusion that the applicability of section 10 
(8) is not confined or restricted onlv to evic- 
tion under section 10; but it will extend to 
eviction tinder sections 14 to 16 also. 


. Having come to this conclusion simply 
as a matter of construction of the language 


in the section, we are also of the opinion, үр 


that there is nothing on principle to exclude 
the applicability of section 10 (8) ‘to evic- 
tion under section 14. We. have already 
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seen the wide definition of the term ‘landlord’ 
as contained in section 2 (6) of the Act.. 

That definition takes in a number of, persons 
who may have a very tenuous connection with 
the property. Obtaining àn eviction of а 
tenant in the occupation of ‘а. -building, - has 
got serious consequences both for the, tenant, 
as well as the landlord and in-such a context, 

if the Legislature had taken the view that 
where a person who applies to the Rent 
Controller for eviction of.a tenant, is not 
really the owner of the building, but „happens 
to be a person appointed by the owner: merely, 
for the purpose of collecting ‘the rent, 

such person must obtain the previous written 
consent of the landlord for taking proceed- 
ings for eviction of the tenant, it cannot be 
said that such a provision is not a reasonable 
one. A person who is appointed merely for 
the purpose of collecting the rent as an agent: 
of the landlord may take into his head -to 
apply for eviction of the tenant of -the pre: 
mises in question, whether under: section -10 
or section 14 of the Act and take the conse- 
quences flowing therefrom. There’ being ‘по 
controversy that section 10 (8) applies to 
eviction under section 10, we shall consider 
whether by applying section 10 (8)-to evic- 
tion under section 14, any prejudice is caused 
to the landlord at all. We are of the opinion 
that no prejudice will be caused to the Tand- 
lord for the simple reason that if A person 
appointed only for the purpose of collecting 
the rent from the tenant files a petition for 
eviction under section 14 without reference 
to the owner of the building, it may: ‘produce 
very serious consequences. That:' section 
contemplates the landlord taking all’ the 
necessary steps for the purpose of immediately 
demolishing the building and reconstruct- 
ing the same within the period prescribed i in 
the statute and giving an undertaking to 
the Court also to such an effect. If a 
person, who: was appointed only for the pur-| 
pose of collecting the rents, did all these 
things and ultimately it was found that they 
were not binding on. Һе landlord namely, 

e owner of the building, the tenant . who 
had been evicted from the property would 
be put to serious inconvenience and the land-; 
lord himself would not be obliged to honour, 
fhe commitments made by the agent. от ' fis 
behalf. Under these circumstancés, if the 
Legislature had thought fit^to provide for: 
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the ‘agent obtaining the previous. written 
consent of the landlord, it could not be said 
that such a provision made by the Legisla- 
ture was an unreasonable one. Consequently 
both as a matter of construction as well as a 
matter of common sense we come to the 
conclusion that the provisions of section 10 
(8) apply not only to eviction under sec- 
tion 10 but also to eviction under section 14 
of the Act. | 


d t 
14. Thus, we agree with the view taken by 
Kailasam, J., as he then was. 


15, "The next question for consideration is, 
whether the dismissal of the’ petitioner's 
petition for eviction on the ground that the 
requirements of section 10 (8) have not 
been complied with is correct or not. That 
will depend on the scope of section 10 (8) 
itself. We have already extracted both sec- 
tion 2 (6) as well as section 10 (8). 
Kailasam, J., as he then was had repeatedly 
pointed out in the two decisions referred to 
already that out of several classes of persons 
who would come within the scope of sec- 
tion 2 (6) as ‘landlord’, only a specified 
class had been mentioned in section 10 (8) 
and it was that class which was required to 
obtain the previous written consent of the 
landlord before a petition for eviction could 
be maintained. The question when that 


. arises for consideration is, which is that class 


which is covered by section 10 (8). 


16. There is a decision of a single Judge 
of this Court on the class of persons covered 
by section 7 (7) of the Tamil Nadu Build- 
ings (Lease and Rent Control) Act (XXV 
of 1979), corresponding to section 10 (8) of 
the Act. That provision was:— 


“Notwithstanding anything contained in this 
section, no person who is receiving or is 
entitled to recéive the rent of a building 
merely as an agent of the landlord shall, 
except with the previous written consent 
of the landlord, be entitled to apply for 
the eviction of a tenant". 


Thus, it will be seen that section 10 (8) of 
the Act is identical with section 7 (7) of 
the Tamil Nadu Act (XXV of 1949). 
With reference to that section, Srinivasan, 
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J., in Pahalajma] Khafwnol v. К. Govinda- 
rajulu, Power of Attorney agent of T. V. 
& Bros. and another', stated as follows :— 


“The plain purport of the’ section appears 
to be nothing more than that no person 
who is collecting the rent or is entitled to 
collect the rent of the premises on behalf 
of the landlord and whose power in that 
connection is limited only to such collec- 
‘tion of rent shall be entitled to take any 
steps for the eviction of the tenant except 
with the previous consent of the landlord. 
The expression ‘merely as an agent of the 
landlord' has necessarily to be read along 
with the earlier clause ‘who is receiving 
or is entitled to’ receive the rent’. 
*Merely', therefore, qualified the extent of 
the power of the agent, and where such 
power is limited only to receiving the rent 
or to be entitled to receive the rent, such 
` an agent cannot apply for the eviction of 
the tenant unless he is armed with the 
` further power in the shape of previous 
‘written consent of the landlord. This, tó 
my mind, is the proper interpretation to 
be placed on this section. It does not 
mean, as argued on behalf ` of the peti- 
tioner, that notwithstanding that the agent 
holds a general power which specifically 
includes the power to-také steps in eviction 
proceedings on behalf of the landlord, even 
then, there.should be a separate written 
consent for that purpose". 


This view of the learned single Judge of this 
Court has been followed by a single Judge 
of the High Court of Andhr& Pradesh in 
D. Seshagiri Rao v. M. V. Sastry. Before 
the High Court of Andhra Pradesh it was 
contended that the word “merely” used in 
section 10 (8) of the Andhra Pradesh 
Buildings (Lease, Rent and Eviction) Con- 
trol Act (XV of 1960), corresponding to 
section 10 (8) of the Act wes to distinguish 
an agent from other persons who were 
included in the definition of ‘landlord’ and 
that the said sub-section could not be inter- 
preted to mean that it was applicable only to 
an agent who was authorised only to receive 
the rent or who was entitled to receive the 
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rent. While rejecting the argument, ` the 
Andhra Pradesh High Court fellowed the 
~ Judgment of Srinivasan, J., referred to above. 
We are of the opinion that the view taken 
by Srinivasan, J., is the correct view as to 
the scope of section 10 (8) of the Act and 
any other view will lead to the position fhat 
even when a person holds a generzl power-of- 
attorney from the owner of a building and 
is empowered to take all proceedings which 
the owner or landlord can take, he should 
still obtain the previous written consent of 
the landlord for the purpose of filing a peti- 
tion for eviction as contemplated by section 10 
(8) of the Act. Having regard to the object 
of the provision, we are of the opinion that 
the Legislature could not have contemplated 
any stich situation and that section 10 (8) 
of the Act applies only to a person who has 
been appointed as an agent only for the 
purpose of collecting the rent from the build- 
ing and will not take in the other types of 
agents of the landlord, who may be empower- 
ed by the landlord himself to tak# proceed- 
ings for eviction also. Consequently the 
class of persons contemplated by section 10 
(8) of the Act is a very limited class and 
only with reference to that class, the require- 
ment of obtaining the previous written con- 
sent of the landlord for filing a petition for 
eviction will apply. 


17. Against the background of this construc- 
tion of section 10 (8), we have now to see, 
whether the petitioner in this case will fall 
within the scope of section 10 (8) or not. 
As we have pointed out already, the Rent 
Controller recorded a finding in his order 
that the case of P.W. 1 that the petition- 
property was purchased benami in the name 
of his wife remained unchallenged. Conse- 
quently, it is clear that it was the husband 
who was acting on behalf of the wife, with 
reference to the property belonging to the 
wife, and was letting out the property as 
well as collecting the rent from the tenants. 
In such a context, the petitioner herein was 
not an agent solely for the purpose of collect- 
ing the rent for the building in question, but 
heisa general agent of the wife as it happens 
generally in our country, having regard 
to the customs and habits of the people. 
"Therefore the petitioner in the present case 
will not fall within the scope of section 10 
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(8) of the Act requiring him to obtaín the. 
previous written consent of his wife for the 
purpose of filing the petition for eviction, 
with the result the petition for eviction filed 
by the petitioner herein cannot be said to be 
not maintainable, by virtue of the provisions 
contained in section 10 (8) of the Act. 

We have already referred to the fact that 
both the Rent Controller as well as the 
Appellate Authority have concurrently held 
that the requirement of the petitioner was 
bona fide pc 


18. "Under these circumstances, the civil 
revision petition is allowed and the order of 
the Appellate Authority will stand set aside 
and that of the Rent Controller will stand 
restored. Time to vacate and deliver vacant 
possession—One month. There will be no 
order as to costs. 
R.S. Civil revision 
petition allowed. 


ii] ASDUL- RASHEED д. ABDUL BATGHA 


IN THE HIGH -COURT OE . JUDICA- 
TURE AT MADRAS. 


PRESENT :—T. Sathiadev, J. 


S. M. A. Abdul Rasheed 
v. 


Appellant* 


A. M. A. Abdul Batcha and others 
; Respondents. 


Tamil Nadu Agriculturists Relief Act (IV of 
1938), section 19 as amended by Act (VIII 
of 1973)—Usufructuary mortgage and lease- 
back arrangement—Suit for arrears for rent 
decreed—Applications to scale down decree 
amount and amend decree as fully satisfied— 
Amount being due under rent deed no scope 
for deeming such rent as “interest”. 


The predecessors-in-interest of the appellant 
herein had on Ist January, 1943 usufructu- 
arily mortgaged the property concerned and 
obtained a lease-back arrangement of the 
mortgaged property in and by which the 
mortgagor had agreed to pay а monthly rent 
of Rs. 35 to the mortgagee and continued 
to'be in possession of the suit property as a 
tenant. Later on both the original parties 
had died. Since the mortgagor did not pay 
the rents, proceedings were initiated in the 
Rent Control Court for evicting the tenant. 
During pendency of the proceedings in the 
High Court an order was, passed on 10th 
August, 1955 directing the tenant to deposit 
into Court all arrears of rent within 3 months 
and for future rents which were to be regu- 
larly paid’ security was to be furnished. Ac- 
cordingly security was furnished. To realise 
the amount due covered by the security a suit 
was filed and it was decreed. The matter 
was taken up on appeal and further on second 
appeal by the aggrieved mortgagor and ulti- 
mately the appeal failed and it was dismissed. 
It was after the passing of the Amending 
Act VIII of 1973, that the application was 
filed to wipe out the amount covered by the 
decree on the basis that it was nothing but 
"interest". | 


Held, that the amount was payable under а 
rent deed and there was no scope for deem- 
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ing such rents as interest because the amount 
due was covered by an independent trans- 
action which had no relationship with. the 
mortgage transaction. On the date when 
the appellant filed the application under sec-. 
tion 19 of the Act, he was not in the posi-. 
tion of a mortgagor. If it had to be contend- 
ed that in the period during which the 
amount was payable, he was in the position 
of a mortgagor, there again, the High Court 
had expressed the view that the one and the 
only occasion when he can invoke the sub- 
section would be, when he comes by way 
of a redemption suit. Therefore not only 
because the amount decreed was covered by 
a separate transaction, but on the date 
when he filed the application or even on 
the date when the decree was obtained against 
him he was not a mortgegor, he cannot invoke 
section 9-A. Section 9-A of the Act can 
become applicable only when there was an 
usufructuary mortgage and it was because of 
the special provisions contained therein, that 
the High Court in a catena of decisions 
had held that section 9-A being a Code by 
itself, any relief claimed therein by a mort- 
gagor can be secured only in a suit for 
redemption. [Para. 11.] 


The amount covered by the decree being only 
rental amount, which is an independent 
transaction, the appellant cannot seek the 
benefits under section 9-A of Act IV of 
1938, as amended by Act VIII of 1973. 


[Para. 12.] 
Cases referred to:— 


Kamakshi Ammal v. Pappathi (alias) Kama- 
lambal, (1976) 2 M.L.J. 60: 89 L.W. 124: 
I.L.R. (1976) 2 Mad. 145: A.I.R. 1976 
Mad. 292; Upagara Marie Andire v. Sam- 
raj, (1978) 2 M.L.J. 517: 91 L.W. 476; 
Somu Achari v. Singara Achari, (1945) 2 
M. L. J. 17: A. I. R. 1945 Mad. 4073 
Kalyanasundaram у. Chockalingam, (1951) 
2 M.L.J. 459: 64 L.W. 920: A.I.R. 1952 
Mad. 293; Gopal Chettiar v. Arumugha 
Naicker, (1962) 1 M.L.J. 4; Nataraja Iyer 
v. Subbiah Ambalam, (1962) 1 M.L.J. 397; 
Visalakshi Achi v. Nayslagu, (1955) 68 
L.W. 630; Muthuswamy Odayar v. S avari- 
muthu Odayar, (1963) 1 M.L.J. 171: 76 
L.W. 63: I.L.R. (1963) Mad. 274: ALR. 
1963 Mad. 249 (F. B.) ; Easoop v. Rookutty 


344 


Umma, (1956) 1 M.L.J. 427: A.1.R. 1956 
Mad. 259; Srinivasa Raghava, Ayyangar v. 


Narasimha Mudaliar, (1951) 2 M.L.]. 589: 


65 L. W. 32: A. I. R. 1952 Mad. 292; 
Sankara Ayyar v. Yagrappan Servai, (1940) 
2 M.L.J. 874: 52 L.W. 830: A.I.R.. 1941 
Mad. 193; Venkatanarayana Рао. v. C. 
Savansukha, (1954) 2 M.L.J. 47: I.L.R. 
(1954) Mad. 1231: 67 L.W. 344: A.I.R. 
1954 Mad. 896; Karuppan Chettiar ү. 
Vaithyanathan, (1955) 2 M.L.J. 30: (1955) 
68 L.W. 477. . А | 

Appeal against the Order of the District 


Court, East Thanjavur at Nagapattinam 
dated 12th February, 1977 and made in 


C.M.A. No. 62 of 1976 (I-A. No. 1700: 


of 1974 in O.S. No. 291 of 1961, D. M.C., 
Tiruvarur) . 


Т. R. Venkataraman, for Appellant. 


M. R. Venkataraman, Respondents 
Nos. 1 to 5. 


-for 


R. i iis adi for Respondents Nos. 6 
to 17. 


The Court made the following 


OrvER.—This appeal is preferred against the 
order made in C. M.A. No. 62 of 1976 by 
the District Court, East Thanjavur, which in 
turn confirmed the order made by the District 
Munsif, Tiruvarur in I. A. No. 1700 of 1974 
in O.S. No. 291 of 1961. I.A. No. 1700 
of 1974 was.filed under section 19 of Tamil 
Nadu Act IV of 1938, as amended by Act 
VIII of 1973, to scale’ down the decree 
amount and amend the decree in O.S. 
No. 291 of 1961, as fully satisfied. It was 
claimed by the  petitioners that they are 
agriculturists entitled to the benefit of the 
said Act and that their father, who is since 
dead, had mortgaged the property described 
in the plaint and obtained а lease-back 
arrangement by which he had agreed to pay 
the rent of Rs. 35 per month and continued 
to be in possession of the suit property as а 
tenant. Abdul. Hajid Rowther, who is the 
predecessor-in-interest of the appellant herein 
who was the second petitioner in the peti- 
tion, usufructuarily mortgaged the suit pro- 
perty in favour of one Syed Bivi Ammal on 
1st January, 1943, and later on both the par- 
ties had died. , During the subsistence of 
the mortgage, there was a lease-back 
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arrangement of the mortgaged property, in. 
and by which the mortgagor had agreed to 
pay a monthly rent of Rs. 35 and continued 
to be in possession of the suit property as a 
tenant. Since the mortgagor did not pay 
the rents, procéedings were instituted in the 
Rent Control Courts for evicting the tenants. 
Later on, a suit in O.S. No. 291 of 1961 
was filed in the District Munsif’s Court, 
Tiruvarur, for realisation of the rents due, 
and it was decreed. The matter was taken up 
on appeal and further in Second Appeal 
No. 785 of 1965 by the aggrieved mortgagors 
and ultimately the appeal failed and it was 
dismissed. During the pendency of the 
proceedings in this Court, C.R.P. No. 603 
of 1955 was filed as against the К. С. О.Р. 
proceedings taken against the mortgagors. 
An order was passed on 10th August, 1955 
directing the petitioners before it to deposit 
into the Court all arrears of rent due from 
March, 1951 onwards upto 10th August, 
1955, within three months from that date, 
and that the future rents should be regu- 
larly paid, for which they should furnish 
security to the satisfaction of the Court. 
Accordingly they gave security. It is to rea- 
lise the amount covered by the security that 
O.S. No. 291 of 1961 was filed, and as 
stated above, the second appeal preferred in 
S.A. No. 785 of 1965 was also dismissed. 
It is after the passing of the amended Act 
VIII of 1973, that the present application 
has been filed to wipe out the amount cover- 
ed by the decree on the basis that it was 
nothing but ‘interest’ which had accused be- 
fore 1st March, 1972 even though the amount 
was paid as rent. 


2. The respondents herein contended that 
it is true that there was a mortgage in favour 
of Syed Bivi Ammal in 1943 and the suit' 
was filed by the mortgagee to realise the 
mortgage amount and the amount covered by 
the decree in O.S. No. 291 of 1961 being the 
security, it cannot be scaled down.by invok- 
ing section 9-A (9) (a) (?) of the Act at 
this stage, when the mortgagor has not filed 
a suit for redemption. It was’ further 
claimed that there being no mortgage in 
existence as on date, the entire decree 
amount cannot be wiped out and the conten- 
tion that even though the amount payable 
was covered by a rent deed, in fact, it is only 
interest, and therefore, it is liable to be scaled 
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down, cannot “be entertained because the 
mortgage transaction was completed as early 
as 1961. 


3. The District Munsif, Tiruvarur, held on 
the basis of Exhibit A-1, which is a certified 
copy of the registered rent deed executed by 
the father of the petitioners in favour of the 
mortgagee Syed Bivi Ammal, that the amount 
covered by the decree is in the form of a 
security bond for Rs. 1,600 and the mort- 
gaged property having been redeemed, the 
decree which is now іп existence, has 
nothing to-do with the mortgage and it hav- 
ing been held that section 9-A is a Code 
by itself, there can be no question of con- 
struing the amount covered by the decree as 
interest which would lead to the entire amount 
being wiped out because of Act VIII of 
1973. It therefore held that the respondents 
before it would not be entitled to any inte- 
rest over the amount decreed before lst 
March, 1972 and that the principal amount 
of Rs. 1,600 with interest at 512% per annum 
from Ist March, 1972 is realisable. Оп 
appeal, this decision was confirmed by hold- 
ing that'section 9-A being a Code by itself, 
there could be no question of construing the 
rent’ payable under the lease-back arrange- 


ment,’ as ‘interest’. 


4. Counsel for the appellant contends that, 
after the, passing of Act VIII of 1973, under 
section 19 (1) of the Act, the appellant is 
entitled to derive the benefits for amending 
the decree by invoking the provisions of the 
Act, which in turn would result in taking 
the benefits under section 9-A (9) (а) (1) 
of the Act. Не claims that the amount which 
became payable under the decree, even though 
called ‘rent’, in essence it was nothing but 
‘interest’ and, therefore, after the passing of 
Act УШ. of 1973, all the interest payable 
under. the mortgage, preceding Ist March, 
1972 deserve to be wiped out, and since the 
decree is still subsisting, the appellant is 
entitled to ask for amendment of the decree 
under-section 19 (1) of thé Act, as it stands 
now. 7 


5. This contention is opposed by the coun- 
sel for the respondent Mr. Ram Mohan on 
the grounds that: (1) the mortgage is not 
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existing as on date to invoke section 9-A (9) 
(а) (i) (hereinafter to be referred to as such 
section’); (2) what is now being enforced, 
is the security bond that was given in 
С.Р. No. 603 of 1955 and not the rental 
amount; (3) even asstiming that it is ‘rent’, 
since the relationship between the parties in 
respect of the amounts now realised was one 
of ‘landlord’ and ‘tenant’ covered by Exhi- 
bit A-1, the rental deed, it can never be con- 
strued as ‘interest’ payable under the mort- 
gage; (4) the mortgagor having not filed a 
suit for redemption, Һе cannot invoke section 
9-A of the Act since this Court has, in more 
than one decision, held that it is a code by 
itself, and in the present proceedings, after 
the mortgage has been extinguished, the said 
sub-section cannot be invoked. 


6. It is not in dispute that the appellant is 
an agriculturist within the scope of Tamil 
Nadu Act IV of 1938. Equally it is not in 
dispute that “the decree was obtained after 
the mortgaged property was redeemed on the 
security bond executed by the petitioners for 
rent due". This happened in 1961 subse- 
quent to the mortgagee filing a suit for the 
mortgage amount. ‘Therefore even on the 
date when O.S. No. 291 of 1961 was de- 
creed, the mortgage had ceased to exist. 
O.S. No. 291 of 1961 was filed only for the 
rental amount due based on Exhibit А-1, 
certified copy of the registered rent deed for 
the period during which the mortgagors werd 
in possession of tne property and answerable 
to the mortgagee. Hence it has to be held 
in favour of the respondents herein that when 
the present application was filed under sec- 
tion 19 of the Act, the mortgage transaction 
dated 1st January, 1943, was not subsisting. 


7. 'The second objection taken is that what 
is now sought to be enforced is only the secu- 
rity and not the rental amount covered by 
khe decree. For this Mr. Ram Mohan, re- 
Hes upon the decision rendered in Kamakshi 
Ammal v. Pappathi alias Kamalambal', which 
arose under Tamil Nadu Cultivating Tenants 
Protection (Amendment), Act in which 
the question arose as to what could be the 


кше x1 


1. (1976) 2 M L.J. 60- R9 LW. 124: LL.R. (1976) 
2 Mad. 145: A.LR. 1976 Mad.. 292, 


344 


- 


character of the amount deposited in Court 
as arrears of rent and whether it could be 
construed as outstanding within the mean- 
‘tng of section 3 of the Act. It was held 
therein, that when 


"thd Legislature has designedly used the 
expression ‘outstanding’ (in section 3), it 
means that if the tenant had already paid 
in full or in part the rent payable, he had 
no right to seek for recovery of it from 
the landlord.............. In the instant 
case, the amount in Court deposit could 
not be said to be arrears of rent or an 
outstanding rent. It had lost the impress 
of rent because of the peculiar situation 
when the money came to Court pursuant 
to orders of Court, in an application for 
stay of the execution of a money decree. 
Taking all these factors into consideration, 
I am of the view that the petitioners are 
entitled to the amount in Court deposit and 
not the respondents." 


Since the Court had directed that arrears of 
rent be deposited into Court, it has been 
held that 


“after such a payment has been made, it 
cannot still be treated as an outstanding 
-amount.” 


Relying upon the observation made therein 
that because of the peculiar situation, when 
the money comes into Court pursuant to 
orders of Court in an application for stay, 
it loses the impress of rent, it is contended 
that, in this case, when the security bond was 
executed pursuant to the orders in C.R.P. 
No. 603 of 1955, the respondents are no 
longer claiming any rent or interest, and hence 
the sub-section cannot be invoked. He also 
relies upon the decision in Upagara Marie 
Andire v. Samraj', to the effect, that in a 
case where the promissory note is executed 
which represents the recovery of the balance 
of the amount payable for the sale, the true 
nature of the transaction, is to be based only 
on the promissory note and the suit can be 
filed as such, and there is no question of 
treating the transaction as one for recovery 
of balance of consideration. In short, his 
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contention is that’ there is no need to find 
out the origin of the transaction, but what 
is being enforced immediately is alone rele- 
vant for consideration. 


8. Mr. Venkataraman, counsel for the ap- 
pellant contends that but for the mortgage 
transaction, dated ist January, 1943, Exhi- 
bit A-1, the rental deed would not have come 
into existence and the rental deed itself had 
been entered into as a lease back arrange- 
ment by the mortgagee in favour of the 
mortgagor and the rental amount cannot be 
none other than ‘interest’ payable to the mort- 
gagee and therefore the sub-section would be 
attracted and hence relief can be claimed 
after lst March, 1972. For this purpose, 
he refers to the decision in Somu Achari v. 
Singara Achari^, to show that in a case where 
there is a charge of the unpaid vendor for 
which a promissory note comes into existence, 
still the charge cannot be put an end to and 
the filing of a suit on the promissory note 
and obtaining a decree thereon, will be con- 
cerned.only to the realisation of the amount 
covered by that promissory noté. In this 
contest it will be useful to refer to the order 
passed in S.A. No. 785 of 1965 wherein it 
has been stated that 


"the appellant herein is to deposit into 
Court all arrears of rent due from March, 
1951 onwards upto date, that is, 10th 
August, 1955 within three months from 
that date, that is, on or before 10th Octo- 
ber, 1955 and should pay regularly future 
rent or in the alternative the defendants 
should furnish security to the satisfaction 
of this Court for all arrears of rent upto 
date.” 


"Accordingly the appellants herein gave 
security. On the failure of the appellants 
to pay the rent, the respondents instituted 
‚а suit on the security for realising the 
amount of rent due to them. ` Both the 
Courts have decreed the suit.” 


Therefore what was offered as security was 
in lieu of the 'rent' payable as per Exhibit 
A-1. No doubt in the second appeal, it was 
contended that the proper course would have 
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been to, file only a suit for. recovery.of rent 
and not, on the.basis of security and it'was 
held that there is no illegality in the.suit hav- 
ing been framed on. the. security. | 
though Mr. Ram Mohan would contend that 
the Court having held that a suit can be filed 
on the. basis of the security, it cannot: bear 
the impress, of rent, in view.:of therextract 
above referred to it is quite, obvious that the 
amount that was decréed was' nothing but the 
arrears of rent claimed by the party. The deci- 
sion reported іп:Катаз№. Anunal.v. Papatht 
(alias) Kamalambal!, was more concerned. with 
the meaning that should be given to'the word 
‘outstanding’ in Tamil Nadu. Act. XXI of 
1972. © As observed therein,'in the peculiar 
situation, when the: money had ..come into 
Court, it could not still. bear the same im- 
press.of.‘the rent’ due. Therefore it cannot 
be said that what was claimed in O.S. No. 
291 of 1961 was not rent but was only for 
enforcement of the security bond furnished 
during the pendency. of the civil revision 
petition. · "Тһе nature of claim, had continued 
to remain the same: and this: has. also been 
recognised in: the decision rendered .in..S. A. 
No. 285 of 1961, and therefore it. has to. be 
held that what was decreed was nothing, but 
“теп? payable by the  mortgagor-tenant іп 
favour of ‘the mortgagee landlord. 


9. Mr. Venkataraman, counsel for the ap- 
pellant contended that since the, amount cover- 
ed by the decree is nothing but arrears of rent, 
straightaway: the sub-section gets applied and 
by virtue of the recent amendment in Act 
VIII of 1973, the entire interest prior to, 
1st March, 1972 being wiped out;.the decree 
amount cannot be realised from the appel- 
lant. The sub-section (9) (а) (i) of the Act 
existed.even before 1972 and the point as to 
whether the rent paid under a, lease back 
arrangement by the mortgagor will be interest 
or only.rent had come up, for consideration 
before this Court even as early as 1952, and 
it was decided in Kalyanasundaram v: Chocka- 
lingam?, that: | NUN 


“the Explanation to section 9-A (1)- (5) 
and sub-section (9)' (a), (1) introduces 'а 
fiction for the purpose of scaling down the 
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“mortgage debt. ` Under thé “explanation 
the mortgagee, though he léased báck the 
.mortgaged property, ¿is deemed to be..in 
possession. Underi: subtsection. (9). (а) 
(i) the rent payable by the mortgagor shall 
‚ ‘be: déemed to Ье the interest on thé mort- 
1 gagé debt: *' Süb-sectión (9У (a) does not 
“expressly or by necessary implication’ indi- 
„саќе that ‘a lease back i$ invalid." ‘Indeed 
“some of the provisioris show that the lease 
is valid and continues to be in force"... 
esie; The scheme: of. the section 
leaves: no. doubt in my mind, that ‘it is. in- 
tended only to apply when the ‘mortgagor 
seeks to redeem the mortgage. -.,,Asj-the 
lease has not been: declared їо be: invalid, 
if the mortgagor does not apply for 
redeniptión there is nothing in’ ће provisions 
“of this section or in the Act!which~pre- 
cludés ‘a mortgagee from filing a suit ‘for 
recovery of the rents’ legally: апе {о “him 
under the leas# deed: It is no:doubt true 
that the mortgagor can antitipaté’ stich a 
suit and take- nécessary'' procéedings 'for 
redemption. So long as the mortgagor does 
not take any such step, the pre-existing 
rights of parties are intact. "In this view 
I agree with the Court below, that the mort- 
gagee will be entitled to a ‘decréé for the 
‘entire rent ‘due ‘to him under. the lease 


nr LEM RENS е 
This view. was ‘followed "in! Gopal Chet- 
tiar v. Arumugha Naickert, wherein it was 
held that: ^ ' с С "с 
“ nterést’ as defined ih section 3 (iH) of 
the "Madras . Agricultiirists’ Relief Act, 
part of the” obligation under the 
Payments in discharge 
of. obligations ‘arising ' under ` different 
transactions! : Ог ` contract could not 
come-' within ` the -scope of - interest 
as defined. : Section 9-A (a): (1) of the 
‘Act provides specially for cases of lease- 
back in favour of the mortgagor by ithe 
usufructuary mortgagee. where. the rent 
due will be deemed: to'be intefest on. Не 
mortgage. Payment of rent in such cases 
will not, except under the deeming provi 
sion in Section 9-A, tantamount to interest 
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‚ and cannot be йа down. under section 
13 of the Act. "үе. 


Again in Natarája. yer! ve Subbiah Ambo 
lam, dt; was’ held. that: i ! 


“In a suit by’ the ‘mortgagee to шоке 
i; "such? a ' mortgage, the. mortgagor- could not 

invoke , section 9-A of Madras Act Iv of 

‚1938, Which is intended to, apply only when 

“the mortgagor, seeks . to. redeem the mort- 

Баве.” IB о i ' 
The: Division: Bench ‘of this. бн in- Ува. 
lakshi Achi v Nayslagw?, while dealing with 
‚а case'arising under the lease-back to the 
mortgagor, and -the claim being i їп ‘respect of 
“arrears: of теш, held’ that: i 


“the provisions of чы. 9. (A) (9) (e) 
‘for scaling down: would be available to 
a mortgagor-lessee only in cases where he 
„files;a suit for redemption, and this, apart, 
«the: provision is inapplicable to cases where 
. @ mortgagee files a suit for the recovery 
»,0f the. rent stipulated bod the ;lease 
back", iyw "i 


It has een held ilierein. that: А 


"Section 9: А (9) (à): à is not ап inde- 
; "pendent provision but in. the context’ and 

setting in which it appears, 1s designed for 
‚ the determination of the amount payable 
: on. redemption... The lessor will, . there- 
‚ fore, be. entitled to a decree in that suit 

for rent, for the full amount of {Һе rent 
stipulated by the parties under the contract 
; on-the ground that the present suit not 
being - one for redemption the scaling down 
: provision would, not apply". 


pan 
In; Müthuswamy ` Odayar Е Savarimuthu 
Odayar’, the Full Bench-has held. that “the 
provisions of section 9-A of the; Act can be 
invoked only at the time: of. the redemption 
of the mortgage, and that no doubt- the sub- 
section deems’ rent due as interest, but 'it 
cannot meam'that the rents that had been 
already paid should also be’ deemed -to be 
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interest. The. word ‘due’ would inean ‘still 
remaiüs unpaid’ and there being nothing in 
the: statute to extend its. meaning) so as to 
include really: -what is not due, the fiction 
will come into" play only? when. the claim ‘is 
for; -redemption”.' Therefore! it is- quite 
obvious:.that whenever: there is a lease-back 
arrangement and a certain amount?of rent 
becomes payable, іє has to be worked out as 
ап indépendent transaction based: on ‘the lease 
deed ог lease · arrangement: : : The lessee 
claiming to be.an. agriculturist may: seek 
relief:under amended Act VIII'of 1973, for 
wiping out: the interest payable under thé 
decree preceding: Ist March, 1972.: But he 
cannot ask for the wiping out of the liability 
to: pay the lease amount covered by thé suit. 
This Court had-been taking the consistent 
view, as pointed out above, that section 9-A 
of the Act is a Code by itself, and that it 
can be: invoked: by a mortgagor’ only if he 
files a: suit for redemption. .In this». case, 
the mortgagor-lessee had’ not filed: any suit 
for redemption. The rent payable Ьу him 
under Exhibit А-1 can be. deemed to bé 
interest by the fiction contemplated under the 
sub-section'if only he can invoke section 9-A 
of the Act. He -being a mortgagor,’ Ње 
decisions ‘above’: referred to, preclude him 
from invoking: the sub-section, since he had 
not filed any suit for redemption. This is 
not a case where subsequent 10 ‘Act VIII of 
1973; а mortgage decree obtained by a/mort- 
gagee, is sought to be amended by invoking 
section ‘19 of the Act. When hé does not 
have the legal right to invoke section 9- ‘A, he 
cannot take advantage of the fiction contem- 
plated under the’ sub-section, merely" because 
the claim: is nothing but rent that became 
payable by the’ mortgagor on a lease-back 
arrangement to the ' mortgagee during the 
subsistence of a mortgage. This: Court in 
the decisions above · referred to, has. held. 
that it has to be treated as a separate trans- 
action, and so lohg as the lease is not held to 
be invalid, the mortgagor-lessee is bound to 
satisfy such decrees, unless he comes by way 
of redemption. In this case, the mortgage 
transaction had come to, an end by 1961, -and 
the decree in O.S. No. 291 of 1961 had 
been obtained subsequently, representing 
nothing but the rental amount. covered by 
an independent transaction under Exhibit A-1 
and therefore the appellant herein. cannot 


Y. Ante im 


claim. that: the decree amount: is only interest 
payable under the mortgage. and. covered by 
the fiction contemplated under the sub-section. 
10. On-the 4th point, I have already refer- 
red ‘to the binding’! -decisions of this Court, 
wherein it has been ‘held that section 9-A 
of the Acts a Code by itself and it can only 
be- takem advantage: of under the’ circum- 
stances contemplated therein. Counsel for 
the !appellant. refers me to the decision ren- 
dered in Easoop v. Rookutty Umma, in 
which the point arose as' to. whether ап 
application under section 19-A of the Madras 
Agriculturists’ Relief Act, 1938,'to scale 
down a mortgage debt as per the provisions 
of: section: 9-A of that” Act, is! maintainable, 
and to get the necessary declaration ‘and it 
was held that section 19-A of the Act cannot 
be controlled by isection -9-A, ‘since it does 
not contain апу overriding or self-contained 
provision which.can inhibit the'procedure con- 
templated -under ‘section 19-A of the’ Act 
being enforced.’ “The Court had the occasion 
to consider 'the: earlier decisions rendered in 
Srinivasaraghava . Ayyangar v. i Narasimha 
Mudaliar®:. Sankara’ Ayyer ү: Yagoppan 
Servai® and’ Venkatandrayana . Rao.v. С.` 
Savansukha*, and held that such!’ decisions 
will not be 'of' any relevance for considering’ 
thé question-as to whether section 19-A of the’ 
Act can be controlled by section 9-A of the 
Act. Jt was further held therein that any 
further remedy which the mortgagor might 
claim as and by way of recovery of posses- 
sion’ or' otherwise, could be had only in a 
suit-and not in a proceeding under. sec- 
tion 19-А of the Асі but by the other modes: 
open to him under law: Не also relied upon: 
the decision of ‘this: ‘Court in Karuppan 
Chettiar v. Vaithyanathan®, wherein а! divi- 
sion bench of this Court’. considered the 
scope of ‘sections 9-A арӣ 19-A'of ‘the "Act 
and :héld' that the 'procedüre prescribed · in 
section: 19-A: of the’ Act is not in any way 
controlled by section 9-A'of the"Act. ~ 


Ts 
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11. Based :‘оп the ‘reasonings adopted in. 
these decisions, the counsel for the äppel: 
lant contends that it wil equally apply in 
respect of section 19, (?) which contemplates 
amendment of decrees. It will be. seen that 
such a relief^will be available by applying 
the provisions of the Act'to decrees passed. 
Therefore "if the provisions of the Act are 
to be applied" then it will necessitate irivok-: 
ing the sub-section. It is not. in-dispute that 
the appellant is an agriculturist. I have 
already .held. that the * amount to be reco- 
vered from him is the rental amount payable 
under - the Rent © Deed ‘Exhibit А-1. 
There is no scope: for deeming such rents as 
‘interest’, bécause the amount due. is covered 
by an independent transaction which has no 
relationship with the. mortgage transaction. 
On the date when he files the application 
under section 19 of the Act; ‘he’ is not: in 
the position of a mortgagor. If it has to be 
contended that in the period during which the 
amount was’ payable, he-was in the position 
of a mortgagor, there again, it will be seen 
that this Court had ‘taken the view that е 
one and the only occasion when he can invoke 
the sub-section’ will ‘be,:whenhe comes’ by 
way of redemption:suit. Therefore not only 
becausé the amount that'is:decreed.is covered 
by а: separate transaction, büt-on the date 
when he filed the application or:even on'thé 
date when the decree was obtained" against 
him, he was not a mortgagor and section .9-А 
of ‘the: Act can become applicable only. when 
theré is an usufructiary mortgage and it is 
because ‘of the special" provisions! contained 
therein, this Court in á catena of. decisions, 
had -held that section 9-A- being a Code by 
itself, ‘any relief claimed therein by.a mort- 
gagor can be Secured only’ in à suit; for 
redemption filed by him and: appellant can 
get the relief. as prayed: for. re : 


12. The amount covered by the decree being 
only rental amount covered by Exhibit A-1 
which is an .independent · transaction, the 
appellant cannot seek the benefits under sec- 
tion 9-A, (а) (i) of -Act IV of 1938 ; as, 
amended by Act VIII:of.1973. As held by. 
the Courts below,-interest. payable оп the, 
decree debt upto Ist-March, 1972 alone, will. 
be scaled down and in this view, the appeal 
fails and it stands dismissed. No costs. ^ 

= A ppeal dismissed, _ 
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Substitution  fideicommissaire has been under- 
stood | as" a: ‘disposition’. by which the first 
beneficiary is juridically.ibound by an obliga-: 
tion: to: conserve during.the lifetime’ the pro- 
perty and to pass; on after. his «death to 
anotherbeneficiaryi the subject of-the gift or 
devise on conditión ‘that ‘the:.latter will sur-' 
vive. ‘This is how "Article 896 in.the Code 
Civil has-been understood by: Dalloz, the. 
famous author. and: interpreter ofthe French 
Law. «This method of disposition enjoins 
the ‘first -beneficiaty to conserve the property 
during: his' lifetime. Under - Article 896; 
according to~Dalloz,:the second’: beneficiary: 
тиѕі Һе alive on the date of the death of the 
first béneficiary. ‘Such thing is not present 
inthe present disposition.. Articles 1040 and, 
1041 instead of! Article 896 of the French Civil 
Code would: apply to the facts of the present 
case. This is not à case in which the bequest 

of ‘S? is made conditional on the happening 
' of ‘an! uncertain event. ^ But" on the ‘other 
hand thé intendment of the testator is to 
suspend the operation of'the bequest in favour 
of’ ‘S”’ during’ the lifetime of “К”. ‘Article 


1041, therefore, directly applies to the facts’ 


of this'case; Even in Indian Law under sec- 
19А 119 of ‘the Indian Succession, Act the, 


date of ‘vesting of the legacywhen /posses-* 
Ty, d z ә. 59 р . 7% fe D af e 
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Sion is postponed is made clear by: the. langu-: 
age of that section. According to this: Highr 
Court an interest is said їо Бе vested if it is: 
not subject to any condition precedent, when 
it is to take effect on the happening of an 
event which is certain. whereas an éstate is, 
contingent when the right to own it depends 
upon happening of an, uncertain event which. 
may or may not happen. As.there'is an, 
interregnum where life-estate is followed by. 
an absolute estate since the absolute estate: 
must ‘vest somewhere, the interpretation of, 
the clause in the will under ` consideration: 
leads to the only. conclusion that by reason 
of the dispositive clause on the death of. the 
testator the interest vests in S. But the right, 
to ‘possession was postponed until after the 
death of. “К”, There was an interdict to ‘K’ 
not to alienate; the property: in any manner. 
But as she had possessory title to the property’ 
that limited right could be dealt with by her. 
but without. prejudice’ to: the ultimate-.benefi- 
ciary namely ‘$’. ''This subject could Бе ap- 
proached їп а slightly different angle also.. 
What was grantéd to ‘K’ was the right to 
enjoy the usufruct. Under Article 617 of 
the Code Civil an usufruct is. extinguished 
by the actual or civil death of the usufruc- 
tuary. Having regard to this provision in 
the French Code since the estate had already 
been vested in “S” on the death of the testa-. 
tor, the heirs of *S" were entitled to posses- 
sion of the property on the death of ‘K’, who 
by reason of.the life-estate created in her, 
favour in the first instance was entitled to, 
possess it only till her lifetime. The bequest. 
in favour of ‘K’ did not enable her to con- 
vey an absolute ‘interest! to the first defendant 
and the right. which the first defendant se-. 
cured was only the bare right of enjoyment 
over.the suit property so long.as 'K" was, 
alive. ‘ТЕ it intended to convey any. better 
right to:the first defendant, it was void. The 
plaintiff (heir of 5) would be entitled to a. 

` declaratory decree that he was the owner of 

the suit property and a consequential direction 
that the defendants do deliver possession of 

the suit, property. , [Paras. 4 and 5.]. 
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The Judgment of the Court was delivered by 


Ramaprasada Rao, CJ.—This Letters -Patent 
Appeal is against the judgment. of Mahara- 
jan, J. in S.A. | No. ‚548 -of 1973 
in which he. granted leave to appeal 
against his own judgment. The relevant; 
facts in this appeal are as ‘follows: 


' Admittedly the suit property belonged, 


x one Royalu Reddiar.. Under Exhibit А-1, 
dated 10th April, 1946, ‘Royalu Reddiar .dis- 


posed' of all his ‘properties under а notarial’ 


testament. Royalu Reddiar’ died issueless.. 


Under the will which he’ made in a French’ 


territory he bequeathed the, suit property to! 
his sister Kamalammal to be enjoyed by her 
for the term of her life without any power 
to mortgage, gift or sell the same... He gave 
his other properties both moveable and im- 
moveable, to his wife Adilakshmi Ammal and 
again granted ` a life-estate to her over. such 
properties without any right to alienate them 
in any manner. 


made the following bequest: 


“After the death of Kamalammal and Adi- 
lakshmi Ammal, my aforesaid properties 
shall belong, in full ownership and with all 


powers of alienation, to my nephew Samba- 


siva Reddiar, I also decide that after’ my 

death, my business concern shall be run 

Љу. Sambasiva Reddiar and accoünts in res-, 
, pect thereof rendered by him to my wife. 

The said Sambasiva Reddiar will perform’: 

all my ‘funeral ceremonies and those of my 
„wife, ‘Adilakshmi Ammal. " i 


In accordance with. the tenor and recitals in 
the will, Kamalammal took possession of the, 
property in pursuance, of the bequest as above. 


16:15 common ground.,hat. Sambasiva, who, 
is the ultimate beneficiary under the will апа. 
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‘admittedly * 


` Kamalammal died on 17th May, 1967. 


‘After creating: such life-. 
estates in favour of his sister and wife, he 
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'the' universal legatee therein: died sometime 


&fter the death of Royalu Reddiar, who died 
on: 26th October, 1946 and Һе plaintiff is 
thé heir óf Sambasiva as his 
brother. It appears: that, on 10th Septem- 
ber, 1958, under ‘Exhibit А-2 Kamalammal 
sold the suit’ property to the first defendant. 
"The 
plaintiff filed the present suit against the 
first defendant | and also her husband for 
annulment of the'sale deed’ dated 10th Sep- 
tember! 1958, Exhibit A-2. The trial Court 
dismissed the suit..- On appeal the plaintiff 
was unsuccessful. The plaintiff carried up 
the matter in second appeal to this Court. 
Maharajan, J. was of the view that the 
plaintiff was . entitled to- a declaration as 
prayed for and after declaring the plaintiff's 
title to the suit property directed the defen- 
dants to deliver possession of the same to the 
plaintiff. - He however. granted. leave,- to 
appeal under clause 15 at the petes Patent. 
3. The short question. ‘that arises for: con- > 
sideration in this case is,:whether by virtue 
of the dispositary clause in the will of Royalu 
Reddiar a vested interest was created in 
favour of, Sambasiva and whether. possession 
of the property so vested was only postponed, 
till after the. lifetime of Kamalammal, The 
first Appellate Court was of the view that 
the provisions of. the Transfer of Property 
Act having been extended to Pondicherry 
only on 9th- January, 1967, the will has to 
be interpreted according -to the Code Civil 
prevailing in French territories, Maharajan, 
J., was of the view that the doctrine of sub- 
stitution fideicommissaire was not invocable at 
all in this case. Applying the well. known 
rule of interpreting a testament by sitting in 
the arm chair of the testator Maharajan, J., 
was of the view that the intention of ‘the 
testator was to create a vested right in favour 
of Sambasiva and that it- would Бе artificial 
to affix to Exhibit. A-1, the label of substi- 
tution fideicommissaire. . He relied upon .а 
decision of the Supreme Court in Lakshmana 
Nadar..and others v.. R. Ramier’. That 
was a case where the following directions 
were given in the wt of one. Lakshminara- 


yana’ Iyer. 





1. 1953 $.C.J. 420 : · 1953 S:C.R. 848: 


2401999) 
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After my lifetime, you ‘the aforesaid: 


Ranganayaki Ammal, my wife, shall till 
your: lifetime, enjoy the . aforesaid . entire 
-iproperties......After your lifetime, Rama- 


lakshmi „Ammal our daughter and her heirs 
‘shall'.enjoy them ‘with. absolute rights and 
‘powers of alienation such as gift, exchange 
and sale from son to grandson and so on 
. for generations," 


The. Supreme · Court while xousiraing the 
Clause made. the following, observations: 


, “Considering the will in the light of these 
` principles, it seems to us that" Lakshmi- 
narayana Iyer intended by his will to direct 
"'that'his entire properties, should be enjoyed 
‘by his widow during hei lifetime but her 
interest. in these properties should come fo 
‘an end on her death; that all these proper- 
‘ties in. their entirety should thereafter be 
enjóyed'as absolute owners by his daughter 
‘and the heirs with powers of alienation, gift, 
exchange and sale from generation to gene- 
ration. 
fresh stock of descent so that her ‘issue, 
' male or female, may have the benefit of his 
property. : They were the’real persons 
whom he ‘earmarked with certainty as the 
ultimate recipients of dis bounty. In ex- 
‘ultimate ‘recipients of his bounty. ` In ex- 
‘press terms’ he conferred on his daughter 
‘change, sale, but in sharp contrast to this, 
*on his widow he conferred no such powers. 
The directions to her, was that she should 
‘enjoy the entire properties including the 
; outstandings, etc., апа these shall there- 
after pass to her daughter. 
restraint in express terms was put on her 
‘powers’ of alienation’ in case of necessity, 
‘even’ that’ limited power was.not given to 
| her'in express terms: If the testator had 
before ‘his mind’s eye his datighter and her 
heirs às ‘the ultimate beneficiaries of his 
.botintv that intention could only be achieved 
‘by giving’ to the widow a limited estate, 
bécatise by conferring ` а ful Hindu 
"widow's estate on her'the daughter will only 
‘have a meré spes which may or may not 
mature and under the will her interest 
would only be a contingent one in what 
was left undisposed of by the widow.’ 


Following the ratio: in’ this case the aai 
Judge came to: the “conclusion that the ylti: 
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He wished to make his ‘daughter a 


‘Though no 
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mate estate granted to Sambasiva was not.a 
mere spes successionis and that the mecha- 
nism of the bequest under Exhibit А-1 is 

radically differedent from that restored to in 
what is called substitution .fideicommissaire . 
He also made it clear as the notarised will 
did not even use the term substitution fidei- 


‘commissaire, that doctrine cannot be invoked 


at all, that in accordance with the provisions 
of the Code Civil, there was ‘only a post- 
ponement of the right of enjoyment of the 
suit property by Sambasiva and there was 
an immediate vesting of the absolute right in 
him notwithstanding the intervention of a life 
estate in favour of Kamalammal. He also 
considered -in detail the distinction between 
the two doctrines substitution fideicommis- 
saire ‘and nue properties and after invoking 
the relevant clause in the Code Civil, he 
came to the conclusion that the intention of 
the testator was merely to let Kamalammal 
to enjoy the usufruct of the property so long 
as she was alive and to give the ownership 
of the property in Praesenti to Sambasiva sub- 
ject to such a life-estate in favour of Kama- 
lammal. Не also finally said that the sale, 
effected by Kamalammal under Exhibit A-2 
would enure until the death of Kamalammal 
and on her death the defendants' rights over 
the suit property got extinguished and that 
the plaintiff who is the undisputed heir of 
Sambasiva became entitled to immediate 
possession of the suit property. It is as 
against this, the present appeal has been filed. 


4. Substitution fideicommissaire has been| 
understood as a disposition by which the first 

beneficiary is juridically botnd by an obliga- 
tion to conserve during his lifetime the 
property and to pass on after his death to 
another beneficiary the subject of the. gift or 
devise on condition that the latter will 
survive. This is how Article 896 in Code 
Civil has been understood by Dalloz, the 
famous author and interpreter of the French. 
Law. This method of disposition ‚enjoins 
the first beneficiary to' conserve ‘the .property 
during his. lifetime. Under Article 896, 

according to Dalloz, the second’ beneficiáry 

must be alive on fhe date of the death ‘of 

thé first beneficiary. — Such'& thing is not 

présent in our disposition. In our ' view 
Articles 1040 and 1041 instead of Article 896 

of the French Code Civil apples t о pe facts i 
of this case, ` f ; ^ 2. 
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5. Articles 1040 and 1041 of the Code Civil 


are extracted hereunder for ready reference. · 


“1040. АП dispositions: by will which are 
made conditional on the happening? of an 
uncertain: event, and which the testator 
does not intend to have effect: (vest) ‘until 
such event happens or does not happen 


(as'the case’ may be) lapse if the person’ 


nominated heir or the person in whose 
favour they are made dies before the 
condition has been ‘fulfilled. '(C.: 900; 
1168, 1183). i j 


1041. A condition that is only intended 


by the testator to suspend the carrying out. 


Of a bequest does not prevent the person 

made heir or the, beneficiary acquiring a 

vested interest which is transmissible to 

his heirs (C. 1181, 1185)". ШИЕ: 
This is not а`сазе in which the bequest of 
Sambasiva is made conditional ‘on the hap- 
pening of an uncertain event. But on the 
other hand the intendment of the testator is 
to, suspend the operation of the bequest in 
favour of Sambasiva during the lifetime of 
Kamalammal. Article 1041 therefore, direct- 
ly dpplies to the facts of this case. Even 
in Indian Law under section 119 of the 
Indian Succession Act the date of vesting of 
the legacy when possession is postponed is 
made clear by the language of that sec- 
ой. Section 119 of the Indian Succession 
Act reads as follows: 


‚119. Where by the terms of a bequest 
the legatee 15 not entitled to immediate 
possession of the thing bequeathed, a right 
to receive it at the proper time'shall, un- 
less a contrary intention appears hy the 
will, become vested in the legatee on the 
testator’s death, and shall pass to the 
legatee's representatives if he dies before 

' that time and without having received the 
legacy, and in such cases the legacy is 
from the testator's death said to be vested 
in interest. 


Explanation.—An intention that a legacy · 


to any person shall not become vested in 


interest in him is not to be inferred merely: 


from a provision whereby the payment or. 


possession of the thing bequeathed is post-. 
poned, or whereby a prior interest therein' 


is bequeathed to some other person, or 
whereby the income arising from the fund 
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' bequeathed is directed :to be accumulated 
until the’ time of payment arrives-or from 
a provision that, if a particular event shall 
' happen, the legacy Ш ‘go over to another 
person?" .r + ta c ES 


The Court dad occasion to, deal with p 


a provision 'and.. expressed. the view that: an 


interest is said to, be vested when.it is -not 
subject to any condition precedent, when it 


is to take effect on the happening of an event 


which is certain whereas an estate is contin; 
gent when the right to own it depends upon 
the happening of. an uncertain event which 
may or may not happen. As there is an 
interregnum where a life estate is followed 
by an absolute. estate since the ‘absolute estate 
must yest somewhere, the interpretation of 
the clause in' the will under 
lends ‘to the only conclusion that by reason 
of the dispositive clause already excerpted 
by us, on the death of Royalu Reddiar, the 
suit property vested in. Sambasiva. ‚ But the 
right to possession was postponed until, after 
the death of. Kamalammal. There was an 
interdict to^ Kamalammal not.to ‘alienate thé 
property in any manner. . But as she |, had 
possessory title to the property that limited 
right could be dealt with by her but without 
prejudice to the ultimate beneficiary namely 
Sambasiva. ‘This would mean that the: salé 
of the property under Exhibit A-2 ‘dated 
effected by Kama- 
lammal became ineffective for all purposes 
on her ' death on 17th ‚Мау, 1967. The 
subject could be approached in а slightly 
different angle also. ‘What was granted to 
Kamalammal was the right to enjoy thé 
usufruct. Under Article 617 of the Code 
Civil an usufruct is, extinguished by the 
actual or civil death of the’ usufructuary. 
Having regard to this provision in . the 
French Code, we are of the opinion , that 
since the estate has already vested-in Samba- 
siva on the death of the testator, the heirs 
of. Sambasiva are entitled to ‘possession of 
the property after the death of па ана 
who Љу reason of the life estate’ created . 
her favour in the first instance, was entitled 
to. possess it only till, fier lifetime. 


6. We agree with the conclusion of Maha- 
rajan, J., that the bequest in favour of 
Kamalammal did not enable her to convey, an 
absolute interest to the first defendant and 


"consideration 
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the right which the ‘first defendant. secured 
' was. only the bare right of enjoyment over 
the, suit ` property.so long as: Kamalammal 
was alive, If it intended. to convey, any 
better right to the first defendant, it was void, 
as Kamalammal herself did not have such a 
conveyable interest. ' The’ plaintiff therefofe 
would be entitled to a declaratory decree that 
ihe'is the owner of the suit property and for 
tá: consequential ‘direction. ‘that the defendants 
‘do : ‘deliver ‘possession of ‘the ‘suit property to 
Ви; 
uua . S 
i. "The ген Potent: PORE therefore, 
fails and is: dismissed. - No costs; 
‘defendants are granted, three months. time to 
deliver possession of the: property. EE 
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Tamil Nadu Debt "Relief. ‘Act (XXXVIII of 
1972), sections 6 and 15— Scaling, down. of 
mortgage debt — Tamil. Nadu Agriculturist? 
Relief. Act (JV. of 080), sections 7 and 8— 
Scope and applicability. ' 


The ` respondent as  judgnieritdebior in a 
mortgage action. sought for' scaling down of 
a mortgage debt: which had’ ripened into a 
mortgage decree,’ ‘under section 15 of Ас. 
XXXVIIT of, 1972, under, the following 
circumstances, . In 1970 a сасы was 
admittedly executed by the respondent 

favour of the ‘appellant. “The appellant filed 
b suit in which, the , respondent - inter alia, 
‘claimed the status of a “debtor” within the 
meaning of Act XXXV III of 1972,: and, 
therefore, the’ incidental and consequential 
benefits arising thereunder... But before the 
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preliminary decree was passed: ‘on 18th Ар 
1973, the respondent ‘as 'defenddnt:debtor 
gave ‘up, that, plea: and submitted to a decree. 
The result was that a preliminary. mortgage 
decree was раѕѕей :оп 18th April, 1973. 
Accepting the correctness of the decision and 
also.his status.as ordinary judgment-debtor 
in a mortgage action. without. any, further 
privileges under Act XXXVIII of,:1972, the 
respondent is said to have, paid a sum of 
Rs. 1,580 on, 18th- October, 1973.and asked 
for further time for the payment of. the 
mortgage debt. Ultimately the final decree 
was: "passed'on' 11th March, 1974. - Soon 
thereafter ‘the · respondent paid à sum of 
Rs: :5,000'towards the final: decree and, agáin 
sought -for'ftirther бте to discharge ` the 
mortgage debt.: Long , ‘after ‘that on 4th . 
November, 1974, the: ‘application; out’ of ‘which 
the present, appeal -; arises. was filed once again 
seeking relief under: Act XXXVHL of 1972, 
under , section .15 of. the, Act, for , Scaling 
down, the, mortgage. debt. "The . Subordinate, 
Judge. negatived the contention of ‘the ‘appel- 
lant, „having regard | to the., fact, that the 
respondent as judgment-debtor had . ‘given up. 
such . alleged privilege | even before the pass- 
ing of the preliminary. “decree and his conduct 
thereafter showed that she did not want to. 
revise her stand, by seeking such a right ` or: 
privilege under Act XXXVIII of 1972.. 
This decision, was taken up in appeal.and the' 
High Court “was of the view, that | “having : 
regard to the language of section 6 of the 
Act XXXVIII of 1972, the’ respondent was 
entitled to seek the ‘scaling down of the mort- 
gage debt, even though such a decree was one 
which had been passed after the. induction 
of Act XXXVIII of 1972. Тһе. question 
therefore was whether the ‘privilege’ or 
concession granted to the judgment-debtors 
whether in a mortgage action or otherwise, 
is applicable to decrees which were -passed 
after the introduction or coming into force of 
Act XXXVIII of 1972. l Ж 


1 


Held, that Act XXXVIII of 1972, was only 
an Act to provide relief to certain indebted 
persons in the State of Tamil Nadu, and sec- 
tion 6 thereof provides that, notwithstanding 
any law, custom, contract or decree of: Court 
to the contrary, all debts payable by any 
debtor on the publication of the Act shall be 
scaled down in accordance .with the .provi- 
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sions of that chapter. The language employ- 


ed in section 6 of the Act XXXVIII of 1972 


is materially the same as the language employ- 
ed by the Legislature.in section 7 of Act IV 
of 1938. Section 7 of the Act IV of 1938, 
provided, that, notwithstanding 
. custom, contract or decree of Court to the 
contrary, all debts payable by an agriculturist 
at the commencement of the Act shall be 
scaled-down in accordance with the provi- 
' sions of the chapter. On a comparison of 
the language used in section 6 of Act 
XXXVIII of 1972 and the language of, sec- 
tion 7 of Act IV of 1938, it is seen 1ай 
except, for the difference in the expression 
“payable by an agriculturist" and “payable 
by any debtor" the substance of the relief 
granted by both the Acts appears to be the 
same. [Para. 2.] 


In this case the relief that could be asked 
by a debtor could only be with reference to 
a decree passed before the commencement 
of the Act XXXVIII of 1972, and not to 
those decrees passed after the date of the 
commencement of the Act. There is yet 
another feature which would not entitle the 
respondent to the relief asked for. She 
sought for relief under Act XXXVIII of 
1972, at the written statement stage and 
gave it up at the stage when the preliminary 
decree was passed. Нег conduct às such 
showed that she was not inclined to agitate 
the matter further as is seen from the fact 
that even after the final decree she was pre- 
pared to pay various sums of money towards 
the final decree and was only asking for time 
for further payment. This would also 
estop-the respondent from seeking the same 
relief and once again under the same Act. 
[Paras. 2, 4.] 
Cases referred to:— 
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(1941) 54 L. W. 306: (1941) 2 M.L.J. 
359: A.I.R. 1941 Mad. 891 (1), Коѓаууа 
v. Venkata Punnayya, (1940) 2 M.L.J. 
202: I.L:R. (1940) Mad. 1023: 52 L.W. 
176: A.I.R. 1940 Mad. 910. 
Appeal under clause 15 of the Letters Patent 
against the order of Justice N. S. Rama- 
swami dated 3rd September, 1975, and 
made in the exercise of the Appellate 
Jurisdiction of the High Court in A. A. 
О. No. 289 of 1975 preferred against 
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the order of the Court of -the- Subordinate 
Judge, Kumbakonam dated 19th March, 1975 
and made in J.A. No. 738 of 1974 in O.S: 
No. 133 of 1972. І 


B. Rajagopalan, for Appellant. ` 
K. Raman, for Respondent. 
The Judgment of the Court was delivered by 


Ramaprasada Rao, CJ.—This appeal is 
directed against the judgment of N. S. Rama- 
swami, J. The respondent as judgment- 
debtor in a mortgage action sought for the 
scaling down of a mortgage debt which had 
ripened into а mortgage decree, under sec- 
tion 15 of Act XXXVIII of 1972 under the 
following circumstances. In 1970 a mort- 
gage was admittedly executed by the respon- 
dent in favour of the appellant. The appel- 
lant filed a suit, O.S. No. 133 of 1972 in which 
the respondent, inter alia, claimed the status 
of a debtor within the meaning of Act 
XXXVIII of 1972, and therefore the inci- 
dental and consequential benefits arising 
thereunder. But before the preliminary 
decree was passed on 18th April, 1973, the 
respondent as defendant-debtor gave up that 
plea and submitted to a decree. The result 
was that a preliminary mortgage decree was 
passed on 18th April, 1973. Accepting the 
correctness of the decision and also his status 
as an ordinary judgment-debtor in a mort- 
gage action, without any further privileges 
under Act XX XVIII of 1972, the respondent 
is said to have paid a sum of Rs. 1,580 on 
18th October, 1973 and asked for further 
time for the payment of the mortgage. debt. 
Ultimately the final decree was passed on 
11th March, 1974. Soon thereafter the res- 
pondent paid another sum of Rs. 5,000 
towards the final decree and again sought 
for further time to discharge the mortgage 
debt. Long after that on 4th November, 
1974, the application, out of which the pre- 
sent appeal arises, was filed once again seek- 
ing relief under Act XXXVIII of 1972, to 
wit, under section 15 of the Act, for scaling 
down the mortgage debt. The learned 
Subordinate Judge of Kumbakonom, nega- 
tived the contention of the appellant, having 
regard to the ‘fact that the respondent as 
judgment-debtor had given up such alleged 
privilege even before the passing of the 
preliminary decree and that his conduct 
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thereafter showed that he did not want to 
revise his stand by seeking such & right or 
privilege under Act XXXVIII of 1972. This 
decision was taken up in appeal to this Court 
in A. A.O. No. 289 of 1975, N. S. Rama- 
swami, J., was of the view, that, having 
regard to the Idnguage of section 6 of the 
Act. XXXVIII of 1972 the respondent was 
entitled to seek the scaling down of the mort- 
gage debt, even though ‘such a decree was 
one which:had been passed after the induc- 
tion of Act XXXVIII of 1972. The ques- 
tion therefore is whether the privilege or 
concession granted to a judgment-debtor whe- 
ther in a mortgage action or otherwise, is 
applicable to decrees which were passed after 
the introduction ` or coming into force of 
Act XXXVIII of 1972. А similar question, 
but under the present Act, viz., Act IV of 
1938, сате -up for consideration before а 
Division Bench of this Court for considera- 
tion in Kotayya v. Venkata Punnayya?. 
The learned Judges there had to consider 
thd effect of sections 7 and 8 of Act IV 
of 1938 and the question whether the 
non obstante clause in section 7 апі the 
words, "whether the debt or other  obliga- 
tion has ripened into & decree or not", 
in section 8 indicated that all debts incurred 
before the commencement of that Act should 
be scaled down irrespective of any decree 
passed in respect of them, whether such a 
decree were passed before or after the 
commencement of the Act. The ambiguity 
in language between sections 7 and 8 of that 
Act came up for examination by the Divi- 
Sion Bench and, the learned Judges expressed 
the. view: 


hem E iu the light of other provisions 
* of the Act and the scheme revealed there- 

by it is fairly clear that the reference to 
‘decree is indeed only to extend the bene- 
fit of scaling down to: debts which had 

ripened into decrees bemig the Act came 
- into force NE T 


` TIt is therefore féasonable ‘to assume that 
.the words “decree”, which occurs in the 
єз. Same context. is also used subject to the 
same qualification. ‘It is significant that 
| the machinery pve in sections 19 and 





i: d. (1949) 2M.L T. 202: 52 L.W. -176: LL-R. (1940) 
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20 for amendment of decree by scaling 
them down in accordance with the Act and 
for stay of execution pending proceedings 
for such amendment are made applicable 
only to decrees passed before the com- 
mencement of the Act and there are no 
similar provision in respect of decrees 
passed after the Act came into force”. 


2. Act XXXVIII of 1972 was only an Act, 


to provide for relief to certain indebted 
persons in the State of Tamil Nadu, and sec- 
tion 6 thereof provides that, notwithstanding 
any law, custam, contract or decree of Court 
to the contrary, all debts payable by . any 
debtor on the publication of the Act shall be 
scaled down in accordance with the provi- 
sions of that Chapter. The language employ- 
ed in section 6 of Act XXXVIII of 1972 is 
materially the same as the language employ- 
ed by the Legislature in section 7 of Act IV 
of 1938. Section 7 of Act IV of 1938 pro- 
vided that, "notwithstanding any law, custom, 
contract or decree of Court to the contrary, 
all debts payable by an agriculturist at the 
commencement of this Act shall be scaled 
down in accordance.with the provisions of 
this Chapter". We are not concerned with 
the other clauses in the section. On a 
comparison of the language. used in section 6 
of Act XXXVIII of 1972 and the language 
in section 7 of Act IV of 1938, it is seen that 
except for the difference in the expression, 
“payable by an agriculturist", and “payable 
by any debtor", the substance of the relief 
granted by. both the Acts appear to us to be 
the same. If therefore the main intend- 
ment and scope of the relief granted. to deb- 
tors is the same both in Act IV of 1938 and 
Act XXXVIII of 1972, then the dictum of 
the decision of the Division , Bench 
tayya v. Venkata Punnayya?, has to prevail 
and has to be adopted. The correctness of 
the decision came up for consideration before 
another Division Bench in Varadaraja Pillai v. 
Rukmani Ammal. There the Court was 
asked to refer the decision in Kotayya v. 
Venkata Punnayyat, to a Fuller Bench, but 
the learned Chief Justice, speaking for the 





1. (1940) 2 M..L.J. 202: 52 LW. 176 : LLR. (1940) 
Mad. 1023: А.1.В. 1940 Mad, 910, 
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Court, saw no reason to refer the same toa 
Fuller Bench. The second Division Bench 
also agreed with the proposition laid down 
in Kotayya v. Venkata Punnayya, and we 
also adopt the same construction in interpret- 
ing section'6 of Act XXXVIII of 1972. 
In this case therefore the relief that could 
be asked by a debtor could only be with 
reference to a, decree passed before the com- 
mencement of the Act XXXVIII of 1972 
and not to those decrees passed after the 
date of the commencement of the Act. 


3. The above two decisions were  unfor- 
tunafely not placed before the learned Judge 
and presumably that was the reason why he 
was inclined to remit the subject-matter back 
for fresh disposal, accepting the contention 
of the respondent.that such a scaling down 
of the debt was possible even in respect of a 
decree passed after the induction of the 
Act XXXVIII of 1972. . 


4. In the instant case there is yet another 
feature which would not entitle the respon- 
dent to the relief asked for. He sought for 
relief under Act XXXVIII of 1972 at the 
written statement stage and gave it up at the 
stage when the preliminary decree was passed. 
His cónduct as such showed that he was not 
inclined to agitate the matter. further as is 
seen from the fact that even after the final 
decree he was prepared to pay various sums 
of money towards the final decree and he 
was only asking for time for further pay- 
ment. This would also estop the respondent 
from seeking the same relief once again 
under the same Act. 


5. For all the reasons stated above, we are 
not inclined to agrée with the conclusion of 
the learned Judge. The appeal is accord- 
ingly allowed. There will, however, be no 
order as to costs. 


R.S. — Appeal allowed. 


-———— —— 
1. (1940) 2 M.L.J. 202: 52 L.W. 176; 11.8. (1940) 
Mad. 1023; А.В. 1940 Mad. 910, 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. * 


PresENT:—T. Ramaprasada Rao, CJ. 


S. A. M. Jameema Beevi and another 
| Petitioners* 
v. 
Easwarlal Patel and others 
Respondents. 


(A) Tamil Nadu Buildings (Lease and Rent 
Control) Act (XVIII of 1960) (as amended 
by Act XXIII of 1973), section 14 (1) (b) 
— Petition for eviction by the power-of- 
atiorney-holder from landlady — Petition 
whether maintainable. 


(B) Tamil Nadu Buildings (Lease and Rent 
Control) Act (XVIII of 1960) (as amended 
by Act XXIII of 1973), section 2 (b)— 
“Landlord” —Definstion.. еса 


‘The civil revision petitions arose out of а 


common order made by the Rent Control 
Appellate Authority in an application filed by 
the petitioners as iandladies for evicting four 
tenants, each of whom was a respondent in 
each of the civil revision petitions on the 
ground that the petitioners, required the 
premises for the purpose of demolition and 
reconstruction. : The Rent Controller as well 
as the Appellate Authority went into the 
quéstion whether the petitioner satisfied all 
the prescriptions laid down in section 14 (1) 
(b) of the Tamil Nadu Buildings (Lease 
and Rent Control) Act (XVIII of 1960). 
The concerned finding of fact was that the 
petitioners had clearly established and satis- 
fied their.bona fide intention to demolish the 
building and put up a construction as soon 
as they obtained delivery of possession of 
the demised - premises. This concurrent 
finding of fact has not been challenged in 
the revision petition. But-the question whe- 
ther the petition filed by the power-of- 
attornéy agent of the landladies was: main- 
tainable in law was the main subject discussed 
by both the Rent Controller and the Appel- 
late Authority.” The Rent Controller held 


— 
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that thé” petition was maintainable and grant- 
ed an order for eviction. The Appellate 
Authority took a different view. The power- 
of-attorney was given by each of the land- 
ladies who were co-owners with the person 
who. presented the petition in that capacity. 
The power-of-attorney in each case was the 
same and a general one. Under clause (1), 
the attorney was authorised to let the pro- 
perty to a tenant at such rates as may be 
favourable; by clause (2) he was authorised 
.to file. petitions for fixation of. fair rent and 
for eviction of tenants, before the competent 
authorities and further prosecute the proceed- 
ings in appeals before statutory functionaries; 
clause (9) enabled the attorney to carry out 
repairs, remodel or renovate, reconstruct or 
alter all or any of the landlady’s properties 
whenever . necessary and ‘for that purpose 
incur thé. necessary expenses and to engage 
qualified workmen to. carry out the above- 
said items of works. In the last paragraph 
of the power the landlady agreed to ratify 
and confirm all the. acts, deeds and things 
which’ the said attorney may lawfully do or 
cause to be done by virtue of the power-of- 
attorney, as if such acts; deeds and things 
were done by the landlady herself in her 
own person; [Paras. 1.and 2.] 


Under the definition of "landlord" any 
person who js receiving or is entitled to 
receive the rent whether on his own account 
or on.behalf of another or as an agent is 
privileged. to file an application for, eviction 
under the provisions of the Act. Section 10 
sets out, the various conditions under which 
a, landlord can seek for the eviction of a 
tenant. Under section 10 (8), if a person 
is ‘authorised to receive the rent or is entitled 
otherwise to receive the rent merely as an 
agent of the landlord, he will not, without 


the previous written consent of the landlord, 


‘be entitled to apply for the eviction of tenant. 
The emphasis therefore is on the i expression 

“merely as an agent". If the receipt of 
‘rent is only as an agent then such an agent 
‘should be equipped with a permission in 
writing "previously by the landlord to :entitle 
chim to seek for' the eviction of a tenant. 
"Section 14-15 a special provision in that Act 
for recovery of possession by the landlord for 
repairs or for reconstruction. Whilst Sec- 
.tion.14 (1) (a) deals with a contingency in 

which the landlord intends to carry out repairs 
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which cannot be carried out without the 
building being vacated section 14 (1) (b) 
provides for another contingency in which 
recovery of possession for reconstruction of 
the building can be sought for. It says that an 
application can be made by the landlord, if 
the building is required bona fide by the land- 
lord for the immediate purpose of demolish- 
ing it and if such demolition is to be made 
for the purpose of erecting a new building 
on the site of the building sought to be 
demolished. If bona fide is established, then 
the statutory authorities under the Act can 
pass an order directing the tenant to deliver 
possession of the building to the landlord 
before a specified date. But such an order, 
however, is cirettmscribed by the 
prescription in section 14 (2) (b) of the Act. 
Section 14 (2) (b) provides that no . order 
directing the tenant to deliver possession of 
the building under section 14 (1) (b) of the 
Act shall be passed unless the landlord gives 
an undertaking that the work of demolishing 
any material portion of the building shall be 
substantially commenced by him not later 
than one month and.shall be completed before 
the expiry of three months from the date he 
recovers possession of the entire building or 
before the expiry of such further period as 
the Controller may for reasons to be recorded 
in writing allow. The  power-of-attorney 
contains a provision by which the landlords 
have agreed to confirm and.ratify all acts, 
deeds and things which the attorney may 
lawfully do or cause to be done. This 
provision would certainly enable the compe- 
tent Authority under the Act take penal 
action not only against the agent but also 
against the principal for anv failure to keep 
up to the undertaking. The Appellate Autho- 
rity surmises that an unscrupulous landlord 
might avoid penal consequences bv putting 
the attorney in the forefront and askine him 
to eive an undertaking and thereafter attempt 
to wrigele out of it by stating that he was not 
responsible for such an undertaking. It all 


depends upon the facts and circumstances of: 


each case. Under the powér-of-attorney 
under review, power is given to the attorney 
to carrv out repairs, remodel. renovate, 
reconstruct or..alter all or апу of the proper- 
ties, incur the . necessarv .expenses 


out the said items of work, The under: 


specific ' 


for the. Е 
‘same and engage aualified workmen to carry 


wi 


a 


Га 


T1] JAMEEMA BEEVI 0. EASWARLAL 
taking in the present. case is therefore one 
coming within the meaning of section 14 (2) 
(b) of the Act, and the principal or landlord 
cannot escape the penal consequences for the 
non-performance of the undertaking by astute 
arguments or contentions on the basis that 
the undertaking was only given by the agent. 

f [Paras. 3, 4, 5 and 8.] 


In this case the undertaking given by the 
power-of-attornéy was one which satisfied 
the requirements of section 14 (2) (5) of the 
Act and such an undertaking binds the princi- 
pal in view of the express recitals in the 
power-of-attorney and no more undertaking 
was. necessary from the landladies them- 
selves. The application was held to be main- 
tainable and the petitioners were entitled to 
an order of eviction under section 14 (1) 
(b) read with section 14 (2) (5) of the Act. 

i : І | [Para. 9.] 


Case referred to:— 
Rahalajmal  Khatunal v. 
(1961) 1 M.L.J. 150. 


Petition under. section 25 of the Tamil Nadu 
Buildings (Lease and Rent Control) Act, 
1960, as amended by Act XXIII of 1973, 


T. V. Brothers, 


praying the High Court fo revise the order 


of the IV Judge, Court of Small Causes, 
Madras, dated 11th February, 1976 and made 
in respective H.R.A. Nos. 101 to 103 of 
1975 and 319 of 1975 (H.R.C. Nos. 1970 
to 1972 and 1963 of 1973, VII Judge, Court 
of Small Causes, Madras). 


F. A. Rasheed, ‘for Petitioners 


V. Narayanaswami, for Respondents. 


The Court delivered the following 


JupcMenT.—These four civil revision peti- 
tions arise out of a common order made by 
the Rent Control Appellate Authority in an 
application filed by the petitioners as land- 
ladies for evicting the four tenants, each of 
whom is a respondent in each of these civil 
revision. petitions, on the ground that the 
petitioners - required the premises for the 
purpose.of demolition and reconstruction. 
The Rent Controller as well as the Appellate 
Authority went into the question whether 
the petitioners safisfied all the prescriptions 
laid down in section 14 (1) (b) of the Tamil 
Nadu Buildings (Lease and Rent Control) 
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Act (XVIII of 1960), and the concurrent 
finding of fact is that the petitioners have 
already established and manifested their 
bona fide intention to demolish the building 
and put up a construction as soon as’ they | 
obtain delivery of possession of the demised 
premises. This concurrent finding of fact 
has not been challenged before me by learned 
counsel for the respondents. But the ques- 
tion whether the petition filed by the power- 
of-attorney agent of the landladies was main- 
fainable in law was the main subject which 
was discussed by both the Rent Controller and 
the Appellate Authority. Whilst the Rent 
Controller held that the petitions were main- 
fainable, and granted an order for eviction, 
since he was satisfied that.the  landladies 
request through their power-of attorney agent 
was bona fi&e, the Appellate Authority came to 
а different conclusion. The Appellate Autho- 
rity was of the view that, even though the 
petition filed under section 14 (1) (b) of 
the Act was reflective of the bona fide of the 
landladies, yet the undertaking as required 
under section 14 (Z) (b) of the Act given 
by the power-of-attorney agent was incompe- 
tent, as the penal consequences for dis- 
obedience of the undertaking as provided 
under section 33 (3) (b) of the Act cannot 
be availed of against the landladies, since they 
did not personally give the undertaking them- 
selves. In short, the opinion expressed by 
the Appellate Authority was that, even if it 
could be assumed that the power-of-attorney 
agent, who filed the petition, could obtain an 
order of eviction, he was not competent to 
give an undertaking as required under sec- 
tion 14 (2) (b) of the Act and in that sense 
the application for eviction was not main- 
tainable. It is as against this order -of 
dismissal of the petitions on the above legal 
ground the present civil revision petitions 
have been filed by the landladies represented 
by their power-of-attorney agent. 


2. In order to appreciate the only conten- 
tion raised before me, it is necessary to refer 
to the salient provisions of the power-of- 
attorney given Бу. each of the landladies, who 
are co-owners, to the person who presented 
the petition in that capacity. The power-of- 
attorney: has been registered and it was 


‘produced before the Rent Controller and the 


two deeds have been marked as Exhibits P-16| 
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and P-17. "As the recitals in each of the 
power-of-attorney are the same, it is suffi- 
cient to note one of them and the recitals 
therein. The power is a general one. 
Under clause (1) the attorney is authorised 
to let the property to a tenant at such rates 
as may be favourable. Under clause (2) 
he is authorised to file petitions for fixation 
of fair rent, for eviction of tenants before 
the competent authorities and further pro- 
secute the proceedings in appeals before the 
statutory functionaries. Clause (9) enables 
the attorney to carry out repairs, remodel or 
renovate, reconstruct or alter all or any of 
the landlady’s properties whenever necessary 
and for that purpose incur the necessary 
expenses and to engage qualified workmen 
to carry out the aforesaid items of work. 
In the last paragraph of the power, the land- 
lady agrees to ratify and confirm all the acts, 
deeds and things which the said attorney may 
lawfully do or cause to be done by virtue of 
the power-of-attorney, as if stich acts, deeds 
and things were done by the landlady herself 
in her own person. 


3. The definition of landlord under the Act 
should be noticed immediately. Under sec- 
tion 2 (6) of the Act, the definition of 
landlord’ is as follows :— 


“‘andlord’ includes the person who is 
receiving or is entitled to recgive the rent 
of a building, whether on his own account 
or on behalf of another or on behalf of 
himself and others or as an agent, trustee, 
executor, administrator, receiver or guar- 
dian or who would so receive the rent or 
.be entitled to receive the rent, if the 
building were let to a tenant”. 


Under the definition any person who is 
receiving or is entitled to receive the rent 
whether on his own account or on behalf 
of another or as an agent is, therefore, 
privileged to file an application for evic- 
tion under the provisions of the. Act. 
Section 10 sets out the various conditions 
under which a landlord can seek for the 
eviction of a tenant. For our purpose the 
non obstante clause in section 10 (8) is rele- 
vant. It reads as: follows: : 


‘Notwithstanding anything contained in this 
section no person who is receiving or is 
` entitled: to receive the rent of a' building 
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merely as an agent of the landlord shall 
except with the previous written consent 
of the landlord, be entitled to apply for the 
eviction of a tenant”. 


4. It is seen from section 10 (8) that, if a 
person is authorised to receive the rent or is 
entitled otherwise to receive the rent merely 
as an agent of the landlord, he will not, 
without the previous written consent of the 
landlord, be entitled to apply for the eviction 
of a tenant. The emphasis, therefore, is on 
the expression “merely as an agent”. If the 
receipt of rent is only as an agent, then such 
an agent should be equipped with a permis- 
sion given in writing previously by the land- 
lord to entitle him to ask for the eviction 
of a tenant. It is such an emphasis on 
the term 'surely', which was noticed by this 
Court in Rahalajmal Khatumal v. T. V. 
Brothers!. Srinivasan, J., observed that the 
word "merely" appearing in section 7 (7) of 
the Madras Buildings (Lease and Rent 
Control) Act, XXV of 1949, which is in pari- 
materia with section 10 (8) of the present 
Act, qualified the extent of the power of the 
agent and that, where such power was limited 
only ќо receiving the rent or to be entitled 
to receive the rent, stich an agent could not 
apply for the eviction of a tenant, unless he 
was armed with the further power їл the 
shape of previous written. consent of the 
landlord. In the course of the judgment, 
the learned Judge also observed that it did 
not mean that, notwithstanding that the agert 
held a general power which specifically 
included the power to take steps in eviction 
proceedings on behalf of the landlord, even 
then there should be a separate written con- 
sent for that purpose. In that case, the learn- 
ed Judge noticed a power-of-attorney which 
authorised the atorney to continue, prosecute 
and defend all legal proceedings in civil, crimi- 
nal, revenue and rent contro! Courts and alsa 
authorised him to take eviction proceedings 
against defaulting tenants. Under those cir- 
cumstances, the learned Judge was of the view 
that a separate written power for filing an 
application for eviction of the teant was not 
necessary. Apart from the fact that under 
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section 188 of the Indian Contract Act agent. 
having ап authority to do an act has authority 
to do every lawful thing which is necessary in 
brder to do such act, the recitals in the power- 
of-attorney clearly show that the attorney in 
the instant case has the power to file an 
application, without any further written con- 
sent by the landlady, even in a case where 
eviction is sought under stction 14.(1) (5) of 
the Act. This is because the attorney is 
authrised to reconstruct, alter, remodel ог 
renovate the landlay's building, and to incur 
the necessary expenses for the purpose, by 
engaging qualified workmen. This power 
given under the power-of-attorney is enough 
to safely and reasonably conclude that the 
agent has been authorised to demolish the 
building and reconstruct the same. It is 
common knowledge that reconstruction cannot 
be done without demolition. 


5. Section 14 is a special provision in the 
Act for recovery of possession by the land- 
lord for repairs which cannot be carried out 
without the building being  vacated, sec- 
tion 14 (1) (b) provides for another contin- 
gency in which recovery of possession for 
reconstruction of the building can be sought 
for. It says that an application can be made 
by the landlord, if the building is required 
bona fide by the landlord for the immediate 
purpose of demolishing it and if such demoli- 
tion is to be made for the purpose of erect- 
ing a new building on the site of the build- 
ing sought to be demolished. If the bona 
fide is established, then the statutory authori- 
ties under the Act can pass an order directing 
the tenant to deliver possession of the build- 
ing to the landlord before a specified date. 
But such an order, however, is circumscribed 
by the specific prescription in section 14 (2) 
(b) of the Act. Section 14 (2) (b) provi- 
des that no order directing the tenant to deli- 
ver possession of the building under  sec- 
tion 14 (1) (b) of the Act should be passed, 
unless the landlord gives an undertaking that 
the work of demolishing any material portion 
of the building shall be substantially com- 
тепсей by him not later than one month and 
shall be completed before the expiry of.three 
months from the date, he recovers possession 
of the entire building or before the expiry of 
such further period as the Controller may, 
for reasons to be recorded in writing, allow. 
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For the purpose of completion, it із соп- 
venient to refer to the penalties provided 
under section 33 of the Act. For our pur- 
pose, we are concerned with the penalty 
contemplated under section 33 (3) (b) of 
that Act. That sub-section provides: 


“Any landlord who recovers possession 
on the ground specified in clause (b) of 
sub-section (1) of section 14 and fails to 
carry out the undertaking referred to in 
clause (b) of sub-section (2) of the said 
section without any reasonable excuse shall, 
on conviction be punishable with fine which 
may extend to two thousand rupees". 


6. Having noticed the relevant provisions 
of the Act and the express recitals in the 
power-of-attorney, it is for consideration. 
whether the order of the Appellate Authority 
is right. In the petition for eviction itself. 
the attorney who filed the petition on behalf 
of the landladies, has stated as follows in 
paragraph 5: 


"The petitioners state that the premises 
bearing door No. 87/89, N. S. C. Bose 
Road, Madras-1 іѕ very old and it is 
required to be demolished immediately. 
The petitioners intend and have decided to 
demolish the building as it is pretty old 
and also for the purpose of erecting a new 
building on the site of the building. After 
the reconstruction they require the ‘said 
premises for their own use and occupation. 
They have taken other necessary steps for 
the erection of a new building on the site 
of the building". 


On a fair reading of this paragraph, it is- 
clear that the undertaking which is contem- 
plated under section 14 (2) (b) of the Act 
has been given. - The attorney says that the 
petitioners have decided to demolish the 
building and that they intend to erect a new 
building on the site. The mere absence of a 
reference in the undertaking to the fact that 
they would. demolish the building within a 
month and complete the reconstruction within 
three: months from the date of the order 
would not detract from the same being 
reasonably understood as an undertaking to 
demolish the building as per th¢ provisions 
of the Law within the meaning of section 14 
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(2) (b) of the Act. It is not їп dispute 


that the absence of a reference to the period 
within which the demolition has to be 
undertaken is not fatal to the maintainability 
of the ` applications. What is, however, 
: stressed’ is that the power-of-attorney cannot 
give the undertaking under section 14 (2) 
(b) of the Act. | 


7. This primary contention has to be high- 
lighted in the context of the recitals in the 
power-of-attorndy. I have already express- 
ed the view that under section 5 of the 
power-of-attorney, the attorney is entitled 
not only to carry out repairs to the building 
or renovate the same, but also to: remodel, 
reconstruct or alter the property and incur the 
necessary expenses for the purpose. Under 
the power-of-attorney he is also authorised 
to do all acts, deeds and things which he 
may lawfully do or cause to be done. 


8. The Appellate Authority was of the 
view that the penal provisions under sec- 
tion 33 (3) (b) of the Act cannot be legally 
enforced against the principal, namely, the 
landladies.' I'ám unable to agree. The 
power-of-attorney as already noticed, con- 
tains a provision by which the land- 
ladies have agreed to confirm and ratify 
all acts, deeds and things which the attorney 
may lawfully do or cause to be done. This 
provision would certainly enable the compe- 
tent authority under the Act to take penal 
action not only against the agent but also 
against the principal for any failure to keep 
up to the undertaking. The Appellate 
Authority surmises that an unscrupulous 
landlord might avoid penal consequences by 
putting the attorney in the forefront and 
asking him to give an undertaking and there- 
after attempt to wriggle out of it by stating 
that he was not responsible for circumstances 
of each case. Under the power-of-attorney 
under review, power is given to the attorney 
to . carry 
reconstruct or alter all or any of the proper- 
ties, in the necessary expenses for ће same 
and engage qualified workman to carry out the 
said items of work. The undertaking in the 
present case is, therefore, one coming within 
the meaning of section 14 (2) (b) of the 
Act, and the principal ог landlord cannot 
escape the penal: consequences for the non- 
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out, repairs, remodel, renovate, ` 


performance of the undertaking -by astute 
arguments or contentions on- the basis -that 


the undertaking was only given by the agent. - 
9. I find therefore that the undertaking | 


given: by the power-of-attorney is one: which 
satishes the requirements of section 14 (2) 
(b) of the Act and‘that such an undertaking 
binds the principal in view of the express 
recitals in the power-of-attorney, and that 
no more undertaking was necessary from the. 
landladies themselves. I also find that such 
an undertaking would bind the landladies in 
each of the petitions. I also -accept the 
concurrent finding of fact rendered by the 
Tribunals below on the question of the bona 
fides of the landladies in their requirement 
of the property for the purpose of demoli- 
tion and reconstruction. Г ап therefore, 
constrained to set aside the order of the 
Appellate Authority, on the question of the 
maintainability of the application. I hold 
that the application is maintainable and that 
the petitioners are entitled to an order of 
eviction, under section 14 (1) (b) read with 
section 14 (2) (b) of the Act. Accordingly, 
the order of the Appellate Authority is set 
aside, and that of the Rent Controller is 
restored. The respondents-tenants are given 


' four months' time to vacate. 


R.S. ` Civil revision 


petition allowed. 
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IN THE HIGH COURT OF JUDI. 
CATURE AT MADRAS. 
PRESENT: - V, Sethuraman, J. 
Venkatachalam Chettiar Petitionere 
у. 
Adaikappa Chettiar and another 

: Respondents. 


Tamil Nadu Debt Relief Act (XL of 1978), sec- 
tion 10—Execution for restitution of costs 
awarded in appeal by High Court — Application 
to stay execution — Execution as regards costs 
cannot be stayed. 


An execution petition was filed for restitution 
of the costs awarded in appeal by the High 
Court. The petitioner herein filed an execu- 
tion application for stay under section 16 of 
the Tamil Nadu Ordinance V of 1978 which 
had since been replaced by Tamil Nadu 
Act XL of 1978. The Court below was of 
the view that the provisions of the Ordinance 
could be invoked by a person entitled to scale 
down the decree or other benefits conferred 
under the Act and that as regards costs the 
petitioner was not entitled to claim any relief 
under the Ordinance. 


On revision against the order, 


Held, that in the present case section 10 of 
the Tamil Nadu Act XL of 1978 clearly exclu- 
ded from the benefits conferred on a debtor 
a decree debt in respect of costs. Any defini- 
tion provision as to the meaning of “debt” 
will have to be considered only in the light 
of the provisions of the Act. In other words 
the definition provision would apply only if 
the context required its application. If the 
context required, otherwise, then the defini- 
tion provision would not be ina position to 
control the rest of the provisions. Having 
regard to the provisions of section 10 of the 
Tamil Nadu Act XL of 1978, in the present 
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ML J—46: 


VENKATACHALAM @HBTTIAR v. ADAIKAPPA CHEITIAR (Sethuraman, J.) 


36i. 


case, which specifically excludes from the 
scope of the relief given toa person sought 
to be benefited by the Act, a decree in respect 
of costs, it is not possible to stay the 
proceedings as contemplated by section 16. 
The lower court was therefore rightin its 
construction of section 16. [Para. 6.] 


Case referred to: 


Govindaswamy v. Bala Krishna Reddiar and 
others, (1977) 2 M. L, J. 466 : 90 L. W. 707. 


Petition under section 115 of Act V of 1908 
praying the High Court to revise the order 
of the Court of the Subordinate Judge, Deva- 
kottai, dated 20th October, 1978 and made in 
E. A. No. 170 of 1978 in E. P. No. 17 of 1975 
in O. S. No. 33 of 1967. . 


M. Srinivasan, for Petitioner. 
S. Gopalaratnam, for Respondents. 


The Court made the following 


OnRDER:— This civil revision petition has 
been filed against the order of the learned. 
Subordinate Judge of Devakottai, dated 20th 
October, 1978 dismissing E. A. No. 170 of 
1978 in E. P. No. 17 of 1975. The execution 
petition was filed for realisation of the costs 
awarded by this Court in Appeal No. 640 of 
1969. The petitioner herein filed the execu- 
tion application in question for stay under 
section 16 of the Tamil Nadu Ordinance V 
of 1978 which has now been replaced by the 
Tamil Nadu Act XL of 1978, The learned 
Subordinate Judge was of the view that the 
provisions of the Ordinance could be invoked 
by a person who is entitled to scale down the 
decree or other benefits conferred under the 
Act and that, as regards costs, the petitioner. 
was not entitled to claim any relief under 
the said Ordinance. It is this order which 
is now challenged by the petitioner in the 
present civil revision petition. 


2 As already mentioned, Ordinance V of 
1978 has been now replaced by Tamil Nadu 
Act XL of 1978. There is по dispute that 
we are now concerned only with the Act, as 
itis passed, as the Ordinance has been 
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tepealed. This Act has been passed for 
giving relief to certain classes of indebted 
persons in the State of Tamil Nadu. The 
definition of the word, '*debt'" in section 2 
(2) of the said Act runs as follows: 


' © ‘debt? means any liability in cash or 
kind, whether secured or unsecured and 
whether decreed or not, but does not 
include rent as defined in clause (8)." 


3. Itis unnecessary to refer to clause (8) as 
the: present case is not one for recovery of 
rent, Under section 6 of the Act, -all debts 
payable by any debtor on the 14th day of 
July, 1978 are to be scaled down in accor. 
сапсе with the provisions of Chapter II of 
the Act. Section 10 provides as follows, 


“Where а debt payable by any debtor 
includes any sum decreed as costs by any 
Court, or sums lawfully expended by a 
mortgagee or other person in order to 
preserve the property mortgaged, such sum 
or sums shall be recoverable in addition 
to the sum recoverable under the provisions 
of section 7”. 


Section 15 of the Act dealing with amendment 
of certain decrees provides that where before 
the 14th day of July, 1978 a Court has passed 
a decree for the repayment of a debt, it shall, 
on the application of any judgment-debtor 
who is a debtor within the meaning of this 
Act, or in respect of a Hindu joiut family 
debt, on the application of any member of 
the family whether or not he is the judgment- 
debtor or on the application of the decree- 
holder within six months from the 14th day 
of July, 1978 apply the provisions of this Act 
to such decree and shall, notwithstanding 
anything contained in the Code of Civil 
Procedure, 1908, amend the decree accordingly 
or enter satisfaction, as the' case may be. 
Section 16 contemplates stay of execution 
proceedings and it provides that every Court 
executing a decree passed against a person 
entitled to'the benefits of this Act, shall, on 
application, stay the proceedings until the 
Court which passed the decree has passed 
Orders on an application made or to be made 
under section 15. These are the material 
provisions of the Tamil Nadu Act XL of 


1978. 
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4. The learned counsel for the petitioner 
contended that the -expression *'debt"' as 
defined in section2 (2) of the Tamil Nadu 
Act XL of 1978 would cover the liability in 
respect of costs, also, as it would be 
a liability which has been decreed. The 
learned counsel drew my attention to a 
judgment of Ramaprasada Rao, J., as he 
then was, in Govindasamy v. Balakrishna 
Reddiar and others'. The contention of the 
learned counsel was that the provisions of 
the present Act, namely, Tamil Nadu Act 
XL of 1978 were in pari materia with those 
in Tamil Nadu Act XV or 1976 so that the 
said decision would have to be applied to 
the preseat case. | 


5. In the said case the learned Judge was 
concerned with the definition of the expres 
sion **debt" as defined in section 2 (с) of 
the Tamil Nadu Act of XV 1976 which ran 
as follows: “debt” 


“(i) means any sum of money , which а 
person is liableto pay under a contract 
(express ог implied) for consideration 
received; and 


(ii) includes rent in cash orkind which a 
person is liaole to pay or deliver in respect 
of the lawful use and occupation of 
agricultural land". | 


The question before the learned Judge in 
that case also was whether costs would fail 
within the definition of the expression 
“debt” as defined in that Act. In that 
case an agriculturist filed an applica- 
tion under section 4 of the Tamil. 
Nadu Act XV of 1976 to stay the 
execution of the decree for costs. The 
learned Judge found that there was a con- 
trast between the expression  ''debt" as 
defined in the Tamil Nadu Act XVI of 1976 
and that defined in the Tamil Nadu Act XV. 
of 1976. Having regard to. the definition of . 
**debt" in the Tamil Nadu Act XV of 1976 
the learned Judge was of the view that the 
decree debt was not a debt from paymzat 
of which ап agriculturist could claim 
temporary relief under the Tamil Nadu 
Act XV of 1976. As there was a deliberate 





1. (1977) 2 M, L. J. 466: 90 L. №. 707. 
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the legislature, the 
of the view that an 
agriculturist was bound to jpay the decree 
debt, while a.person who came within the 
meaning of “ап indebted person" under 
Tamil Nadu Act XVI of. 1976 was not 
expected to respect a decree, but, on 
the other hand could seek temporary relief 
in the matter of its satisfaction. The ‘debt’ 
contemplated there included any decreed 
amount including costs. The definition of 
“debt” in the Tamil Nadu Act XV of 1976 
being different from that in the Act with 
which I am now concerned, the interpretation 
of the expression *'debt" in the Tamil Nadu 
Act XV of 1976 will not apply to this case. 
Therefore there is no scope for applying the 
said decision to the facts of the present case. 


departure made by 
learned Judge was 


6. Inthe present case section 10 of the Tami 
Nadu Act XL of 1978 clearly excludes from the 
benefits conferred ona debtor, a decree debt 
in respect of costs. Any definition provision 
will have to be considered only in the light 
of the provisions of the Act. In other words, 








case, which specifically excludes from the 
scope of the relief given to a person sought 
to be benefited by the Act, a decree in respect 
of costs, it is not possible to stay the 
proceedings as contemplated by section 16. 
The learned Subordinate Judge was therefore 
right in his construction of section 16. 


7. The learned counsel for the petitioner 
states that he has already filed an applica- 
tion for scaling down the debt before this 
Court as contemplated by the provisions of 
the Tamil Nadu Act XL of 1978. His point 
was that any decision in the present revision 
petition would have affected the relief that 
he might claim in the petition filed iu this 
Court. I do not find that there is any scope 
for the present judgment affecting in any 
manner the relief'that he may claim ір any 
other proceeding. The present revision 
petition being confined to the execution’ in 
respect -of costs,which is treated differently 
under the Act the dismissal of this petition 


JANAKIBATHI Y. PRESIDING OFFICER, L. C. 


S. P. Janakipathi 


1. The Presiding. 
.Madras. : 
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will not affect the disposal of any petition 
that the petitioner may have filed in order 
to secure the relief contemplated by the 
provisions of the Tamil Nadu Act XL of 1978 
in respect of the sum other than costs, decreed 
as against him. 


8. The revision petition accordingly fails 
and is dismissed. There will be no order as 
to costs. | 


R.S. 





_ Civil revision petition dismissed. 


IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


(Special Original Jurisdiction.) 

Present :—A. Varadarajan, J. 

. Petitioner* 
y. n 


Officer, Labour Court, 


Co-eperative Bank Limited, Madras-1 
Respondents, 


Constitution of India (1950), Article 226— 
Gratuity—Payment of — Pay" means average 
monthly salary | drawn—'*Saiary" whether 
includes dearness allowance—**Pay" and 
“Wages” not aifferent and included dearness 
allowance. M | 


The petitioner raised an industrial dispute 
in respect of payment of gratuity and obtain- 
ed an award against the management. · The 
award Exhibit P.1 provided for payment of 
gratuity at half а month's salary for every 
year of service subject toa maximum of 13 
months’ salary. A note had been added to 
the award saying that “рау” means the 
average monthly salary drawn during the 
last year of the employees’ service. A dis- 
pute arose between the parties as to whether 
salary included basic pay and  dearness 
allowance: In the claim petition filed by 
the petitioner, the Labour -Coury held -that 


—————ÓÓÓ MM — 
W, P. No. 3636 of 1976. 19th June, 1979, 
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salary mentioned in the award Exhibit P.1 
would mean only basic pay and would not 
include dearness allowance. Against this, the 
petitioner filed, a writ petition contending 
that salary includes dearness allowance. 


Held, that there could be no difference 
between the word “рау” and the word 
“wages” in the matter of computing the 
benefit of gratuity in the present case. The 
word “wages” and “рау”? used by the Labour 
Court in the award Exhibit P.1 should be 
held to include dearness allowance and it is 
not possible to come to a different 
conclusion merely because the Labour Court 
had separately considered the question of 
basic pay and the question of dearness 
ellowance in the same award. (Para. 95 


Cases referred to :— 


Madurai District Co-operative Supply and 
Marketing Society Ltd. v. Kumaravelu Pillai, 
(1968) 2L. L J. 294; Hindusthan Antibiotics 
Ltd. v. Their Workmen, (1967) 1 L. L. J. 114: 
(1968) 1 S. C. J 12: (1967) 1 S. C.R 652; 
A.LR. 1967 S.C. 948; Kumaravelu Pillai v. The 
Madurai District Co-operative Supply and 
Marketing Society Ltd., (1972) 2 L. L. J. 383. 


Petition under Article 226 of the Coastitu- 
tion of India, praying that in the circum- 
stances stated therein, and in the affidavit 
filed therewith -the High Court will be 
pleased to issue a writ of certiorari calling 
for the records in C. P. No. 74 of 1973 dated 
14th September, 1973 on the file of the Ist 
respondent and quash the same. 


G. Venkataraman, for M/s, Aiyar and Dolia, 
for Petitioner. 


S. Balathandapani, for Respondent. 
The Court made the following 


OnDZER:—This writ petition under Article 226 
of the Constitution of India is for the issue 
of a writ of certiorari or any other appro- 
priate writ or order calliag for the records 
of the Labour Court, Madras, relating to 
Claim Petition No. 74 of 1273, and quashiag 
the order dated 141 September, 1973 passed 
therein and passing such further or other 
orders as this Court may deem fit and proper 
in the circumstances of the case, 
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2. The petitioner was working as a 
accountant under the 2nd respondent, the 
Madras Circle Postal Co-operative Bank 
Limited, Madras-l. He entered the service 
in January, 1236, and attained the age of 
superannuation on 16th June, 1971. In the 
claim petition filed under section 33-C (2) of 
the Industrial Disputes Act, 1947, he prayed 
for computation of the gratuity payable to 
him onthe basis of the award Ex. P-l, 
dated 29th May, 1970 made in I. D. No. 53 
of 1969 on the file of the additional Labour 
Court, Madras. That award provides for 
payment of gratuity at half a month's salary 
for every year of service subject to a 
maximum of 15 months salary. The award 
has considered the question of even basic 
wages and dearness allowances separately 
and a note has been added to the award 
saying that “Рау” means the average 
monthly salary drawn during the last year of 
the employee's service. There is no dispute 
regarding the  petitioner's right to claim 
gratuity as perthat award. The dispute 
between the parties was only on the question 
whether salary for computing gratuity should 
be taken as basic pay on the basis of which 
a sum of Rs. 4,593-75 bad been paid as 
gratuity to the writ petitioner or whether it 
Should also include dearness allowance, in 
which eveat it is not disputed that the peti- 
tioner would be entitled to a sum of 
Rs. 2,000 claimed in the claim petition. The 
Labour Court upheld the contention of the 
2nd respondent-Management and held that 
‘salary’ mentioned in the award, Ex. P-I 
with reference to gratuity would mean only 
basic pay and would not include dearness 
allowance and thus disallowed the peti- 
tioner's claim. This writ petition has been 
filed challenging the correctness of that 
interpretation of the word. ‘Salary’ used in 
the ‘Award’ Ex. Р-1, with reference to 
gratuity and it is submitted that the salary 
should be construed to include basic pay 
and dearness allowance. The contention 
urged on behalf of the Management is that 
the salary should be construed as merely 
basic pay and should not be held to include 
dearness allowance. Kailasam, J., as he 
then was, has held in Madurai District Co- 
operative Supply and Marketing Society, Ltd. 
v. Kumaravelu Pillai and another?, that on a 





1, (1968) 2I. L. J.294, 
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proper construction the word “Рау”? іп the 
by-law which was being interpreted by the 
Jearned Judge in that case could only mean 
basic pay without including the dearness 
allowance. The learned Judge has referred 
in his judgment to the decision of the 
Supreme Court in Hindustan Antibiotics Ltd. 
v. Their Workmen!, where the Supreme Court 
has overruled that dearness allowance may 
be included in “Рау” for the purpose of 
arriving at the gratuity payable and that a 
decision on the question will depend upon 
the nature of the industry, whether it is a 
flourishing one and has the capacity to pay 
and upon the other facts and circumstances 
of the case. It may be stated in the present 
case that the Labour Court while framing 
the scheme in the award, Ex. P-1, has taken 
into consideration the various circumstances 
including the capacity of the management 
to pay the gratuity. The said decision of 
Kailasam, J., as he then was, weut up for 
consideration before a Bench of this Court 
in Kumaravelu Pillai v. The Madurai District 
Co-operative Supply and Marketing Society 
Ltd., and another?, The learned Judges have 
observed that the by-law itself, in the context 
of computing gratuity defined “Pay” as the 
salary drawn, that the Labour Court has 
construed it as inclusive of dearness allow- 
ance and that it cannot be said that such а 
construction was not possible or unreason- 
able. The learned Judges have differed from 
the view expressed by Kailasam, J. in that 
‘decision and held that for computing 
gratuity the word “Pay” should be held to 
include dearness allowance, It may be 
stated in this connection that the learned 
counsel for the Management does not seek 
to rely upon the said decision of Kailasam, 
J. But he submits that he would rely upon 
the aforesaid decision of the Bench of this 
Court in Kumaravelu Pillai v. The Madurai 
District Co-operative Supply and Marketing 
Societv Ltd., and another?. Stressing the 
followinz observation made in that deci- 
sion, viz., “ʻa by-law of a society is not a 
rule having the force of law and an error in 
its interpretation by the Labour Court 


_———_————— 
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cannot normally, therefore, be removed by 
this Court ona petition under Article 226 
of the Constitution" he submits that this 
Court has no jurisdiction to entertain a peti- 
Ltion under Article 226 of the Constitution to 
correct any error in an interpretation by the 
Labour Court in the impugned order that 


salary for the purpose of computing 
gratuity should be held to mean only 
basic pay and not to include dearness 
allowance. The learned counsel submits 


that in the present case the award in which 
the scheme for payment of gratuity has been 
framed is more or less in the same position 
as a by-law and, therefore, this Court has no 
jurisdiction to entertain the writ petition, 
The learned Judges in Kumaravelu Pillai v. 
The Madurai District Co-operative Supply 
and Marketing Society Ltd., and another}, 
‘had not stated that in all cases where 
the: question of interpretation оѓ a 
by-law of а society is involved, 
no writ petition under Article 226 
of the Constitution of India will lie. But 
they have only stated that normally an error 
in the interpretatioa of the Labour Court 
cannot be removed by this Court on a 
petition under Article 226 of the Constitu- 
tion. So this decision of the Division Bench 
does not, in my opinion, help the Manage- 
ment in the present case, 


3. “Wages” have been defined in section 2 
(vi) of the Payment of Wages Act, 1936 as 
meaning \ 


“all remuneration (whether by way of 
salary, allowances or otherwise) expressed 
in terms of money or capable of being so 
expressed which would, if the terms of 
employment, express or implied, were 
fulfilled, be payable to а person employed 
in respect of his employment or of work 
done in such employment, ‘and includes (a) 
any remuneration payable under any 
award or settlement between the parties or 
order of a Court etc... ........" 


Certain kinds of payments, like bonus, 
travelling allowance are excluded from the 
definition of “Wages” in section 2 (vi) of the 
Payment of Wages Act. It is significant 
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to note that dearness allowance is not one of 
the things excluded from the definition, 
according to which ‘‘wages’” mean all 
remuneration, (whether by way of salary, 


allowance or otherwise) as stated earlier. 


4, In the Industrial 


section 2 (rr) of 


Disputes Act, 1947, *'wages" have been 
defined as meaning : 
“all remuneration capable of being 


expressed in terms of money, which would, 
ifthe terms of employment, express or 
implied, were fulfilled, be payableto a 
workman in respect of his employment or 
of work done in such employment, and 
includes— 


(i) such allowances (including dearness 
allowance) as the workman is for the 
being entitled to... ......."' . 


Jn section 2 (21) of the Payment of Bonus 
Act, 1965, ‘‘salary or wages" has been 
defined as meaning : 


“all remuneration (other than remunera- 
tion in respect of overtime work) capable 
'of being expressed in terms of money, 
which would, if the terms of employment, 
express or implied, were fulfilled, be 
payable to an employee in respect of his 


employment or of work done in such 
employment and includes dearness 
allowance (that is to say, all cash 


payments, by whatever name called, paid to 
an employee on account of a rise in the 
cost of living), but does not includes — 


(i) any other allowance which the 
employee is for the time being entitled 
Оаа" 


(5) In section 2 (а) of the Payment of 
Gratuity Act, 1972, “wages” have been 
defined as meaning : 


“АП emoluments which are earned by an 
employee while on duty or оп 
leave in accordance with the terms 
and conditions of his employment and 
which are paid or payable to him in cash 
and includes dearness allowance but does 
not include any bonus, commission, 
house rent allowance, overtime wages and 
any other allowance," Е 
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6. Thus, itis seen that in the Industrial 
Disputes Act, 1947, the Payment of Bonus 
Act, 1966, and the Payment of Gratuity Act, 
1972, dearness allowance is specifically 
included in the definition of the word 
“wages” and in the Payment of Wages Act, 
1936, it appears to have been included in the 
words ‘‘all remuneration" and is not speci- 
fically excluded in the definition. It is not 
possible to hold that the Labour Court in the 
present case while exercising powers under 
the Industrial Disputs Act, 1947, іп framing 
the scheme for payment for gratuity in the 
award, Exhibit P-l, intended to give a 
meaning to the word **pay" different from 
one given to it in the very same Act where 
no doubt, the word “wages” has been defined 
and not the word “pay”; In my opinion, 
there can be no difference between the word 
“рау” and the word “wages”? in the 
matter of computing the benefit of gratuity 
in the present case. Relying upon the deci- 
sion of the Bench of this Court in Kumara- 
velu Pillai v. The Madurai District Co- 
operative Supply and Marketing Society 
Ltd., and another! and of the Supreme Court 
in Hindustan, Antibiotics Ltd, v. Their Work- 
men? referred to in the decision in Madurai 
District Co-operative Supply and Marketing 
Society Ltd. v. Kumaravelu Pillai and 
another? and on the definition of the word 
“wages” in section 2 (rr) of the Industrial 
Disputes Act, 1947, I hold that the words 
"wages" and “pay” used by the Labour 
Court in the award Exhibit P-1 should be 
held to include dearness allowance and that 
it isnot possible to come to a different 
conclusion merely because the Labour Court 
had separately considered the question of 
basic pay and the question of dearnes 
allowance in the same award. 


7. The writ petition is, therefore, allowed 
with costs and the gratuity is computed at 
the sum of Rs. 2,100 as claimed in the peti- 
tion filed under section 23-C (2) of the 
Industrial Disputes Act, 1947. 'Counsel's 
fee Rs. 100. 


S. J. 


Petition allowed. 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


PRESENT :—Т. Ramaprasada Rao, CJ. 


Vincent: Petitioner* 
v. 
Respondent, 


T. Raman 


Tamil Nadu Buildings (Lease and Rent Control) 
(Act (XVIII of 1960) as amended by Act 
(XXIII of 1973)), section 10 (3) (a) (i) —Scope 
and applicability Primary requirement is 
that the landlord should not occupy a residen- 
tial building of his own. 


The petitioner was the landlord. He filed an 
application under section 10 (3) (a) (i) of the 
Tamil Nadu Buildings (Lease and Rent 
Control) Act (ХУШ! of 1960) to evict the 
respondent-tenant, on the ground that he 
required the premises for his own occupation 
and that such requirement was bona fide. 
Incidentally the question was raised in the 
course of the trial whether the petitioner had 
the status of a landlord and whether there 
was a valid termination of tenancy. Both the 
Rent Controller and the Appellate Authority 
found that the petitioner was a ‘landlord’ 
within the meaning of the Act and that there 
had beena valid notice of determination of 
tenancy. But оп the question whether the 
requirement by the petitioner of the premises 
for his own occupation was bona fide 
or not, while the Rent Controller held 
.in favour of the landlord-petitioner, the 
Appellate Authority held against him. The 
only ground on which the Appellate 
Authority held against the landlord-peti- 
tioner was that he had failed to prove that 
he was living asa tenant paying rent to a 
relation-landlord and that, in the absence 
of proof of payment of rent to another 
landlord, the fact that the petitioner was 
residing with his aunt would not suffice to 
satisfy the requirement of section IO (3) (a) (i) 
of the Act. On revision, 
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Held: Section 10 (3) (а) (i) of the Act is 
very clear, that a landlord may apply to the 
Rent Controller for an order directing the 
tenant to put the landlord in possession of 
the building in case it isa residential building 
if the landlord requires it for his own 
occupation and if he is not occupying a 
residential building of his own. Every person 
shall have a shelter and if he secures sucha 
shelter with a close relation of his, it is not 
an equation for saying that he is occupying 
a residential building of his own. The 
accent shall not be on the payment of 
rent ог non-payment of rent to a 
landlord for the premises which he is 
occupying but the accent should be 
on the fact whether the building 
in which he is residing or which he is 
occupying in his own or not. Indisputably 
the other property in question belonged to 
the aunt of the petitioner with whom he was 
residing from his childhood and he now 
required his own premises in the occupation 
ofthe tenant for the purpose of his own 
independent living. The  findiag of the 
Rent Controller that the requirement of the 
petitioner was bona fide is based on accep- 
table material and the conclusion of the 
Appellate Authority is not supportable. 
This is because the Appellate Authority 
thought that the petitioner must prove that 
he is residing in a rented premises paying 
rent to the owner of that building which he is 
occupying. The Appellate Authority also 
thought that even though the petitioner was 
residing with a close relation of his, since he 
was not paying rent for such occupation he 
would not be entitled to seek for possession 
of his own building. The language of section 
10 (3) (a) (i) does not lend support to such a 
conclusion. (Para. 2.] 


Petition under section 25 of the Tamil Nadu 
Buildings (Lease and Rent Control) Act XVII 
of 1960 read with Act XXIII of 1976 as 
amended praying the High Court to revise 
the decree of the Court of the Subordinate 
Judge (Appellate Authority), Coimbatore 
dated 4th March, 1976in R. С. A. No. 162 
of 1975 (R.C. O. P. No. 363 of 1974, Distr сё. 
Munsif and House Rent Controller, 
Coimbatore). 
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Е. 5. Venkatesan and 5. J. Jayadev, for 


Petitioner. 


Т. R. Srinivasan and Ramamoorthy, 
Respondent. 


The Court delivered by the following 


for 


JuDGMENT .— The petitioner is the landlord. 
He filed an application under section 10 (3) 
(a) (i) of the Tamil Nadu Buildings (Lease 
and Rent Control) Act, ХУШ of 1960, to evict 
the respondent-tenant, on the ground that the 
petitioner required the premises for his own 
occupation and that such requirement was 
bona fide, Incidentally the question was 
raised in the course of the trial whether the 
petitioner had the status of a landlord and 
whether there was a valid termination of 
tenancy. Both the Rent Controller and the 
Appellate Authority found that the 
petitioner was a landlord within the meaning 
of the Act and that there had been a valid 
notice of determination of tenancy. But on 
the question whether the requirement by the 
petitioner of the premises for his own 
occupation was bona fide or not, the Rent 
Controller held in favour of the landlord- 
petitioner, but the Appellate Authority held 
against him. The only ground on which the 
Appellate Authority held against the Jand- 
lord-petitioner was that he had failed to 
prove that he was living as a tenant paying 
rent to the relative-landlord and that, in the 
absence of proof of payment of rent to 
another landlord, the fact that the petitioner 
was residing with his aunt would not suffice 
to satisfy the requirement of section 10 (3) (a) 
(i)of the Act. In this sense, though the 
Appellate Authority held that the petition 
was maintainable, because there was no 
evidence of payment of rent by the petitioner 
to a third party for his occupation of 
premises elsewhere it held against him. It 
is as against this the present civil revision 
petition has been filed. 


2. Section 10 (3) (a) (i) of the Act is very 
clear, that a landlord may apply to the 
Controller for an order directing the tenant 
to put the landlord in possession of the 
building, in case it is a. residential building, 
if the landlord requires it for his own 
occupation and if he is not occupying a 
residential building of his own in the city. 
Therefore the primary requirement is that 
the Jandlord should not occupy a residential 


THE MADRAS: LAW JOURNAL REPORTS 


[1976 


building of his own. The accent should not 
be on the payment of rent, or non-payment 
ofrent to the landlord for the premises 
which he is occupying, but the accent should 
be on the fact whether the building in which]: 
heisresiding or which he is occupying is 
his own or not.  Indisputably the other 
property in question belongs to the aunt o 
the petitioner and it is in evidence that the, 
petitioner was residing with his aunt from 
his childhood and that he requires his own 
premises, now in the occupation of the 
tenant, for the purpose of his own indepen- 
dentliving. The finding of the Rent 
Controller that the requirement of the 
petitioner is bona fide is based on acceptable 
material and the conclusion of the 
Appellate Authority is not supportable. 
This is because of two reasons. Firstly the 
Appellate Authority thought that, if the 
landlord wanted to get possession of his 
own building, he must prove that he 
is residing in a rented premises paying rent 
to the owner of that building which he is 
occupying. The Appellate Authority was 
of the view that, even though the petitioners 
was residing with a close relation of his, 
since he was not ‘paying rent for such 
occupation, he would not be entitled to seek 
for possession of his own building. The 
language of section 10 (3) (a) (i) does not 
lend support to such a conclusion. 


з. The second ground on which the 
Appellate Aathority rejected the evidence of 
P. W. 1 (Petitioner) was that he was bent 
upon evicting the respondent in order to 
sell the property for. a higher price, after 
getting vacant possession. There is not 
sufficient material for the Appellate Autho- 
rity to come to such a conclusion. I agree 
with the Rent Controller that the require- 
ment of the petitioner is bona fide, Тае 
civil revision petition is therefore allowed 
and the order of the Appellate Auihority is 
set aside. There will be no order as to 


costs. 









4. Learned counsel for the respondent 
seeks for time to surrender possession. The 
respondent is given three months' time to 


vacate. 
R. S. ——— Civil revision petition allowed, 


iij 
IN’ THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. ^  - | 


PRESENT:—~ V. Balasubrahmanyan, "J. 


Thangavelu  Naicker 


c Appellant* 
У, ИЕ 


Muthukumara Chettiar and another : 


Respondents. | 


Tamil Nadu Occupant of Kudiyiruppu 


(Conferment of Ownership) Act (XL of 1971),: 


sections 4, 23 — Authorsied Officer — Juris- 


diction to decide kudiyiruppu — ‘Civil Court: 


not competent. ` · 


Under the plain terms of section 4'of Act XL 
of 1971, itis the Authorised Officer alone 
who 1s competent to. decide whether any 
agriculturist or agricultural labourer was 
. occupying a kudiyiruppu on 19th June, 1971 

and since it is within his jurisdiction, it is 
outside the competence of the civil Courts 
to decide under the express provisions of 
section 23, | (Para, 11] 


When section 4 in clear terms confers juris- 
diction on the Authorised Officer to decide 
the question whether any  agriculturist of 
agricultural labourer was occupying a kudiyi- 
ruppu on 19th June, 1971, it was implicit in 
the section that he had also jurisdiction to 
decide whether the individual concerned was 
an agriculturist ог agricultural labourer, 
whether the place under his occupation was 
a kudiyiruppu ‘or not and whether the occu- 
pation was on 19th June, 1971 or not. ` 

| i [Рага. 11.] 


The civil Courts have no jurisdiction to go 
into the question whether the plaintiff was 
entitled to protection of the Kudiyiruppu 
Acts. ‘[ Para, 15.) 


Case referred to:— 


P id v. Madurai Achari, (1977) T. L. N.J. 


ERE 
*S. A. No. 331 of 1977. ‚ | 
К 26th September, 1978, 


M, 1. J. -47 


THANGAVELU NAICKER y, MUTHUKUMARA CBETTIAR (Balasubrahmanyam, J.) 


ib 


Appeal against the decree of the Court of the - 


‘Subordinate Judge, Kumbakonam in Appeal 


Suit No. 70 of 1975, preferred against the 
decree of the Court of thé -District Munsif, 
Kumbakonam in Original Suit No. 151 of 
1972. ` "T An d 


` M. Kalyanasundarain, for Appellant, ` 


The Court delivered the following 


JuDGMENT.— Опе Thangavelu Naicker was 
appointed by two brothers Muthukumara _ 
Chettiar and Somasundaram Chettiar to be 
a watchman or kavalkarar for their . account 
cocoanut thope, Pulianthope and other clüs- 
ters of trees in two survey numbers - in which, 
the own distinct portions. It is common 
ground that Thangavelu Naicker was’ paid: 
Rs. 40 every year and was also entitled to 
take the ripe cocoanut leaves, His duties as’ 
kavalkarar included gathering, plucking and 
delivering the fruits of tamarind ` trees. "In. 
1963, | Thangavelu Naicker ` moved the 
Authorised’ Officer functioning under the 
Tamil Nadu Agricultura] Land Record of 
Tenancy Rights Act for.a declaration that he 
was a cultivating tenant under the two 


. brothers. He did not succeed in obtaining an 


order in his favour and an appeal from, the 
decision of the Authorised Officer also failed. 
In. those proceedings, it was held. that 
Thangavelu Naicker was not a tenant, .much 
less а cultivating tenant of Muthukumara 
Chettiar and Somasundaram Chettiar. There- 
after, Thangavelu Naicker filed О. S. No. 191 
of 1972 against the owners of the property, 
asking for a permanent injunction restraining 
the owners from evicting him .from the 
premises. It may be observed that in .the 
cocoanut thope, Somasundaram Chettiar had 
raised a: hut and in that hut Thangavelu 
Naicker wes permitted to reside for purposes 
of looking after the. thopes. Thangavelu 
‘Naicker accordingly claimed in the suit that 
he was entitled to ownership of. the hut.and 
the underlying land as a kudiyiruppu. He 
invoked the provisions. of the Tamil Nadu 
Occupants of Kudiyiruppu (Confirment of 


. Ownership) ..:Act . (XL оғ 1971). The 
suit was . resisted Бу -- the owners 
of the thope and the 


superstruc- 


fie nex gs зы, t 
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ture on the score that after the adverse deci- 
sion by the duly constituted authorities and the 
Tribunals under the Tamil Nadu Agricultural 
Land (Record of Tenancy Rights) Act, 1961, 
Thangavelu Naicker was disentitled to file 
a suit for injunction against them. It was 
also pleaded that the Madras Occupants of 
Kudiyiruppu (Conferment of Ownership) Act, 
1971, was not applicable to Thangavelu 
Naicker or to the suit property in question. 


2. Thelearned District Munsif recorded a 
finding that Thangavelu Naicker was not a 
tenant of the land, but he wasa kavalkarar 
of the cocoanut and other thopes under the 
owner Muthukumara Chettiar and Soma- 
sundaram Chettiar. But the learned District 
Munsif held that since there were’ disputes 
between Thangavelu Naicker and the owners 
as early as in 1970 on the question of tenancy 


rights, he must be held to have ceased to be 


a watchman or kavalkarar. .On this basis, 
the learned District — Munsif held that 
Thangavelu Naicker was disentitled from 
invoking the provisions of the Act since the 
said Act was applicable only to an agricul- 
turist ог an agricultural labourer who was 
in occupation of a kudiyiruppu on 19th June, 
1971. In this case, according to the finding of 
the learned District Munsif, he had ceased to 
be the kavalkarar and, therefore, ceased to be 
the licensee even in 1970. 


3. Onappeal, the findings of the learned 
District Muasif were substantially concurred 
inoy the Sub-Court, Kumbakonam. The 
learned Subordinate Judge endorsed the 
finding of the District Munsif that Thanga- 
velu Naicker's occupation as a licensee of 
the kudiyiruppu must be deemed to have been 
eancelled since he had raised disputes with 
the owners of the land claiming to be entitled 
to: tenancy right therein. .The learned 
Subordinate Judge referred to section 61 of 
the Easements Act and held that the licence 
given by the owners to "Thangavelu Naicker 
to reside in the kudiyiruppu must.be deemed 
‘to have been revoked. by implication the 
‘moment disputes arose.between the parties. 
In the result, concurring with the. findings 
‘of the learned District Munsif, the learned 
Subordinate Judge dismissed the appeal and 
the suit filed by the plaintiff. 


4. Thangavelu Naicker has brought this 
second appeal before this Court against the 
decisions of the Courts below. 


TH8 MADRAS LAW JOURNAL REPORTS 


5. Mr. M. Kalyanasundaram, learned 


counsel for the plaintiff urged in the fore- 


front of his argument that the Courts below 

werein error in determining the question 

whether Thangavelu Naicker was or was 

not entitled to protection under the Kudiyi- 

ruppu Act. Не referred me to sections 4' 
and 23 of the Tamil Nadu Occupants of 
Kudiyiruppu (Conferment of Ownership) Act 
(XL of 1971) and submitted that the question. 
whether his client was or was not an 
agriculturist or agricultural:  labourer 
occupying kudiyiruppu on 19th June, 1971 
was a ma:ter which had to be decided only: 
by the Authorised Officer appointed under 
the Act aad was in his exclusive jurisdiction 
and the civil Courts cannot enter into a. 


determination of the same іп any suit ог. 


other proceeding, | МР 
к-к etas E ROO Cre 
6. The barof jurisdiction of the. civil 
Court in the form in which it has been 
raised before me by learned counsel for 
Thangavelu Naicker had not been mooted 
either before the trial Court ог ' before the 
learned Subordinate Judgé. Since, however, 
the matter goes to the root of the jurisdic- 
tion of civil, Courts to entertain and 
determine the central issue in this case, I 
permitted the learned counsel to raise . and 
argue the point giving opportunity to the 
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- 


learned counsel for the respondent to,meet - 


the case ~ | i 


7. In one sense, the objection. put. forward 
by the learned counsel for the appellant is 
self-stultifying because it was his ,client who 
invoked the jurisdiction of the civil Courts 
for protection and it is the very same person 
who now says that the civil Court has no 
jurisdiction. However curious thé posi- 
tion may be, if really the civil Court has 
jurisdiction to go into the. matter, ` [. should 
examine the position irrespective of posture 
of the parties before me and at the lower stage 
of the same proceedings. боа 


8. Lezrlier mentioned that Act XL of 1971 
was invoked by the learned counsel. It 
seems to me, however, that the more appro- 
priate statute would be the Tamil Nadu 
Occupants of  Kudiyiruppu (Protection 
from Eviction) Act (XXXVIII 
of 1961), as amended and re-eaacted 
by the Tamil Nadu Occupants of Kudiyi- 
ruppu (Protection from Eviction) Re-enact- 


no - 


> 


II] 


ing Act (XXIII of 1975). It may be 
observed that. the definitions of ‘Kudi- 
yiruppu’, ‘agricultural ‘labourer’, ‘agci- 


culturist’, **agricultural land” and ‘tenant’ are- 


substantially the same ‘in all the Acts. It 
шау also be observed that the Tamil Nadu 
Kudiyiruppu Protection from Eviction - Act, 
1961, was ‘put into the statute book as a 
temporary enactment fora period of. two 
years. By Tamil Nadu Act, XXIII of 1975, 
it һай. .Бееп put on са permanent basis. 
The main purpose of Act XXXVIII of 
1961 ‘as re-enacted by Tamil Nadu Act 


ХХШ of 1975 is to afford protection to. 


occupants of kudiyiruppu from being evicted 
by the owners of the:land offers ‘an: addi- 
tional right to ‘occupants of kudiyiruppu 
by declaring that those who have been 
in occupation of kudiyiruppu on 19th 
June,:' 1971,: either as :tenant ог as 
licensee, shall be the owners of such kudiyi- 
ruppu and the kudiyiruppu shall vest in them 
absolutely free from all encumbrances, In 
the present case, although Tamil Nadu Act 


XL of 1971' has'/ been invoked, the relief: 


claimed in the suit itself was one for injunc- 
tion restraining the defendants from evicting 
the plaintiff Thangavelu Naicker from the 
kudiyiruppu. 
which he might seek even' in the special 
Tribunal under the statute would be nota 
declaration ^ that the  kudiyiruppu has 
become vested in him as owner, but freedom 
from eviction by the owners of the property. 


9. Section 4 of Tamil Nadu Act XL of 1971 
provides that if any dispute arises whether 
any agricülturist or agricultural labourer 
was occupying ‘on’ the 19th June, 1971, such 
dispute shall be decided by the Authorised 
Officer for purpose of section 3 ofthe Act. 
An appeal is provided against the- decision 
of the Authorised Officer before the District 
Collector Under section 23 of the same Act, 
itisclearly provided that no civil, Court 
shall have jurisdiction in respect "of апу 
matter which. the .Authorised Officer is 
empowered by or under the Act to determine. 
The same section further provides in express 
terms that no injunction shall be granted by 
any Court or other authority in respect of 
any action taken or to be taken in pursuance 
ot any power conferred by or under the Act. 
An identical provision is to be found in 
section 11 of the Tamil Nadu Act XXXVIII 
of 1961 also. The submission of the learned 
counsel for the appellant is that these pro- 
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visions impose a clear bar on the civil Court 
entering into the question as to whether 


. the hut, in which the plaintiff Thangavelu 


Naicker was permitted: to live as a 
watchman, is a kudiyiruppu and whether he 
was: ia occupation of that . hut as a 
kudiyiruppu on 19th June, 1971. — 

10. It seems to me that that -his contention 
must be accepted on the plain terms, of sec- 
tions 4 and 23 of Tamil Nadu Act, XL of 
1971 and section 11 of Tamil Nadu Ac’, 
XXXVI I of 1961. Learned counsel for the res- 
pondents, however, brought to mv notice the 
decision of a learned single Judge of this 
Court, N.S.Ramaswami, J A brief report of the 
decision is to be found in Ganesan v. Madurai 
Achari*. N. S. Ramaswami, J., observed that 
under the statutes relating to kudiyiruppu : 
protection the question whether any house: 
site is a kudiyiruppu or not if notis within the : 
special jurisdiction of the Authorised Officer · 
and the District Collector functioning under 
the Act. Тһе learned  Judge- went on to 
observe that an application before the 
Authorised Officer: сап lie only where’ it is - 


-common ground between the parties that the 


house site is a kudiyiruppu. In the.opinion 
of the learned Judge, the civil Court has . 
jurisdiction to go into the questioa whether 
the site is or is not а kudiyiruppu. 


11. Iam not in a position to accept the 
entirety of the reason of the learned Judge as 
borne out by the statutory provisions. It is 
true that the question whether a given house 
site is or is not a kudiyiruppu is not within 
the exclusive jurisdiction of the Authorised : 
Officer or the District Collector functioning 
under the Act. But it cannot be said that 
the question whether a house site is or is not 
а. kudiyiruppu cannot be decided at. all by 
these functionaries. Under the plain terms 
of section 4 of the Act XL of 1971, it is the, 
Authorised Officer alone. who is competent to 
decide whether an agriculturist or agricultural 
labourer was occupying kudiyiruppu oa 19th 
June, 1971 and since it is within his jurisdic- 
tion, it is outside.the competence of the 
civil Courts to. decide under the exclu- 
sory provisions of section 23. When 
section 4 clear terms confers jurisdiction 
on the Authorised Officer -to ` decide 
the. question whether any 'agricultu- 
rist ог agricultural labourer was 
occupying kudiyiruppu on 19th June, 1971 
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it is-implicit in the section that he has also 
jurisdiction to decide whether the individual 
concerned is ап. agriculturist or agricultural 
labourer, whether the place under his occupa- 
tion was a kudiyiruppu or not and whether 
the occupation was on 19th June, 1971 or not. 
There is an obvious inconvenience in holding 
that the , Authorised Officer is, competent to 
decide only one question, namely, whether an 


agriculturist ог. agricultural labourer was. 


occupying the kudiyiruppu: on 19th June, 
1971, leaving at large other questions between 
the parties, namely, whether he is an 
agriculturist or not, whether he isan agricul- 
tural labourer or not, whether the 
land is a kudiyiruppu or not, to be dicided 
by common law Courts. If all these questions 
are within the jurisdiction of the Authorised 
Officer, then, by definition, they must be 
outside, the jurisdiction of the civil Courts, 
and аз:І pointed out, the express terms of 
section 23 forbid the civil Courts even to 
issue an injunction in regard to these matters. 


12. In the present case,the Courts below 
have rendered a determination to the effect 
that the plaintiff Thangavelu Naicker ceased 
to be a licensee in 1970 itself: and. hence, he 
could not be held to be in occupation 
of the kudiyiruppu as a licensee on 


19th June, 1971. .This determination 
has been rendered in the face of section 
4 of Tamil Nadu Act XL 'of 1971. 


On the: basis of my understanding of the 
provisions of the said Act, I must, 'therefore, 
hold that the Courts below had exercised 
jurisdiction which had been taken away from 
them by the express provisions of section 23 
of that Act. ‘The result is that: the matter 
must properly bethe subject of decision or 
adjudication by the appropriate authority 
under the Act. D oed 


13. „Learned counsel for the respondents 
submitted that in such an event the other 
ancillary findings rendered by the Courts 
below in this suit should not be permitted to 


hamstring the enquiry by the Authorised 
Officer whether the proceedings are under 


Act XXXVIII of 1961 or Act. XL of 1971. He 
submitted that his clients should not be 
regarded as having admitted that the plaintiff 
was either an agriculturist or agricultural 
labourer within the. meaning of the Act. 
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14. I think this submission of the learned 
counsel for he respondents must be accepted 
as furnishing the correct approach to 
any future proceedings before the Autho- 
rised Officer. І gained an impression, on a 
reading ofthe judgments ofthe Courts below 
that the question whether Thangavelu Naicker 
was an agricultural labourer or not has 
not been disputed by the respondents. This 
impression I gained because of absence of any 
discussion on the point. I had earlier pointed 
out thatin the written statement filed by the 
respondents,they had very clearly stated that 
the Madras Occupants of Kudiyiruppu Act 
was not applicable to the. plaintiff or to the 
suit property. In view of this pleading, it is 
highly unlikely that they would have conceded: 
before the Court any point which was worth- 
while being contested’ before the Court. 
Hence, while holding that the determination 
of the Courts below on the question of the. 
plaintiff's right to be entitled. to protection 
under the Tamil Nadu Kudiyiruppu Acts is 
without jurisdiction. I must also observe 
that any findings or incidental observations 
that they had rendered on other questions 
which essentially have to be gone into for 
determination of the status of the plaintiff, 
must also be regarded as not conclusive or 
binding either on the parties or on the 
Authorised Officer in any future proceeding 
orenquiry which he may undertake under 
the provisioas of the Act. 


15. In the result, while I agree with the 
ultimate conclusion of the Courts. below 
that the suit should be dismissed, I hold 
that the suit would stand dismissed for the 
reason that the civil Courts have no jurisdic- 
tion to go into the question whether the 
plaintiff is entitled to protection of the 
Kudiyiruppu Acts. The appeal is according- 
ly dismissed with the observations made 
above. 


16.. There will be no order as to costs. 
S. J. 





Appeal dismissed. 


irj SUBRAMANIA MUDALL Y, SRINIVASA 


IN THE HIGH COURT .OF JUDI. 
CATURE AT MADRAS. L 


Рвкзвмт:— И; Balasubrahmanyan, J. 
G. Subramania Mudali 
y 


Appellant* 


Srinivasa Pillai and another ... Respondents. 


(A) Civil Procedure Code (V of 1908), 
Order 21, rule — I05— Execution — Auction 
purchaser moving Court for delivery—Applica- 
tion dismissed as no -one was present— 
Application to set aside dismissal for default 
filed beyond 30 days— Application for con- 
donation of delay —Application , allowed. 


(B) Indian Limitation Act (XXXIV of 1963), 
section 5, not inyokable in the instant case. 


G's property was. sold in execution: of a 
decree against him. The auction-purchaser 
obtained his sale certificate and moved. the 
executing Court for delivery. The  appli- 
cation was dismissed on the day when it was 
called as nobody appeared. The auction- 
purchaser moved the executing Court for 
setting aside the dimissal for default. This 
application was belated, filed as it was 
beyond 30 days. Hence the auction-purchaser 
filed also another application for condona- 
tion of delay. This . application was 
opposed by the judgment-debtor on the 
ground that section 5 of the Limitation Act 
of 1963, expressly.excluded from its purview 
all applications arising under the execution 
chapter of the Civil Procedure Code. The 
application was allowed holding that section 
5 of the Indian Limitation Act, 1908 and not 
of the 1963 Act applied to the case. The 
judgment-debtor filed this appeal,  : - 


Held, the reference in Order 21, rule 105 (4) 
of the Civil Procedure Code, to section 5 of 
the Limitation Act, continued to refer, 
strictly and literally to section 5 of the old 
Limitation Act, 1908. | . (Para, 12.] 


In Order 21, rule 105 of the Civil 
Procedure Code, the Madras High Court 
framed the rule ' expressly’ referring to 


section 5 of the Indian Limitation Act, 1908. ' 
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This express mention of section 5 of the old 
Act amounted to an express non-iiclusion 
of any subsequent amendment inconsistent 
with its original meaning and effect. In 
this view, section 5of the new Limitation 
Act, 1963 could not be involved in the 
present case. [Para. 16. } 


PILLAI (Balasubrahmanyan, J.) 


Case referred to :— 


Magnu Ram v. Delhi Municipality, (1976) 
1 S. C.J. 237: (19 6) M. L. J. (Crl.) 206: 
(1976) 2.S. C. R. 260: (1976) 1 S. C. C. 
392 : 1976 Cri. L. J. 172: (1976) S. C. C. 
(Crl.) 10: A. I. К. 1976 S. С. 105. 


Appeal against the order of the Court of the 
Additional Subordinate Judge, Vellore, dated 
1st November, 1975 and made in E. A. No. 
413 of 1975-in E. A. No. 11 of 1973 in O. S. 
No. 123 of 1968. ` . 


M. V. Chandran, for.Appellant, - 
M. N. Padmanabhan, for Respondent. . 


The Court made the following: 


OnDER.—This appeal raises a point of 
principle, about condonation of delay in 
execution proceedings. A question of this 
sort immediately sets legal minds thinking 
about section 5 of the Limitation Act, almost 
by automatic reflex. It did so in this case 
too. Only its application proved far too 
involved and ticklish. ` 


2. The problem arose this way. The appel- 
lant’s property was sold in execution of a 
decree against him.. The auction-purchaser 
obtained his sale certificate and moved the 
executing Court for delivery. But this appli- 
cation was dismissed. one the day when iz 
was called as nobody appeared. There was a 
counsel on record, but he was absent. The 
auction-purchaser thereupon moved the 
executing Court for setting aside the dis- 
missal for default. Even this application 
was belated, filed as it was beyorid 30 days. 
"Hence the auction-purchaser moved another 
application for condonation of the delay. 
On notice of this last application, the judg- 
ment-debtor opposed it tooth and nail. The 
executing Court, however, overruled his 
objection, allowed the application and 
condoned the delay. This appeal is against 
that order, 
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3. Section 5 of the Limitation Act very 
much figured in the Court below. It still 
dominated the discussion in this Court as 
well. Actually I heard arguments on two 
distinct avatars of section 5. And through- 
out the discussion, each side hung on to its 
own favourite incarnation of the section, 
Mr. M. V. Chandran, for instance, for the 
appellant put his faith on section 5 as it 
appears in the Limitation Act, 1963 now in 
force. Mr. M. N. Padmanabhan for the 
respondent, on the other hand, held fast to 
the previous version of section 5 in the old 
Indian Limitation Act, 1908. The question 
is which provision are we to apply in the 
present case, the old section 5 or the new 
section 5, 


4. If we are to apply the new section 5, it 
will, as everybody agreed, put a lid on further 
discussion. For this section expressly 
excludes from its ambit all applications 
arising under the execution chapter of the 
Civil Procedure Code. As Mr. Chandran 
pointed out, the new section 5. far from help- 
ing the auction-purchaser, actually hinders 
him from getting the relief he requires. 


5. Mr. Padmanabhan, however, argued that 
notwithstanding the repeal and re-enactment 
of the old Limitation Act of 1908 into the 
new Limitation Act of 1963, it is to the old 
section in the old Act to which we must 
resort for a decision in this case. He point- 
ed out that under the old Act execution 
proceedings were not excluded from the 
purview of section 5. He urged ‘that the 
old section 5 alone would apply to execution 
proceedings: before Courts in this State, 
because it was that section which even now 
expressly stands incorporated in the relevant 
procedural rule in force in this State, namely 
Order 21, rule 105 (4) of the Code, 


6. This Rule, among others, was framed by 
this High Court, in exercise of its mandatory 
power under section 122 of the Code. 1% 
came into effect on 4th November, 1945. 
The Rule was couched in the following terms. 
It has not undergone any change even after 
e enactment of the new Limitation Act, 


*(4) The provisions of section 5 of Indian 
Limitation Act, 1908, shall apply to 
applications under sub-rule (1)", 
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7. The submission of Mr. Padmanabhan 
was that ona combined reading of Order 21, 
rule 105 (4) and of section 5 of the Indian 
Limitation Act, 1908, which the said- rule 
expressly refers to, an application would lie 
for execusing the delay ia seeking to set aside 
the dismissal of an application for delivery. 


8. Mr. Chandran, however, countered with 
the argument that even though Order 21, 
rule 105 (4), as prescribed in the local amend- 
ment in this State, refers to section 5 of the 
Indian Limitation Act, the reference: to that 
provision must be read as a reference to 
the corresponding provision of ‘section 5 of 
the present Limitation Act; 1963. He said 
that this mode of construction was enjoined 
by section 18 of the Madras General Clauses 
Act, 1891. 


9. Section 18 of the Madras General Clauses 
Act lays down a rule of construction for 
legislation by reference. The rule is that 
Where a statute refers to a provision in 
another enact nent and adopts it, and that 
other enactment is subsequently repealed and 
re-enacted, the reference in question in the 
statute must thereafter be  treatéd, as a 
reference to the provision as so ‘re-enacted. 
This general Rule, however, is subject to a 
rider, namely that the legislation by reference 
may itself evince a contrary intention.” This 
is made clear by section 12 of ‘the "Madras 
General Clauses Act. PME 


10. These- principles, as embodied in the 


General Clauses Act, may call for application 
in terms only to construction ‘of legislative 
enactments. But there is no reason why the 
basic principles cannot be applied to the 
construction of similar provisions in Rules 
and other statutory instruments ‘made by 
rule-making bodies. : DRE 


HO we ^et 


11. Turning to Order 21, rule 105 (4), when 
this Court, as, the rule-making authority, 
made this Rule in 1945, the one and only 
intention for doing so must have been to 
enable those who file applications -:beyond 
the prescribed period to move the ‘Court .,for 
extension of time on showing sufficient 
cause for the delay. The specific reference 
to section 5 of the Old Limitation Act, 1908 
is meaningful only оп this interpretation. 


it). 


It would be wholly pointless on any other 
understanding of the reference to section 5. 
In this context, can we mechaaically apply 
the canon of construction under section 18 
of the General Clauses Act, and, hold that 
after the enactment of ths. new’ Limitation 
Act,.1963, our construction of the same 
Rule must yield a result which proves to be 


diametrically opposite to the one 
which . was intended Бу this Court 
when they  draftéd the Rule 'in the 


first place? Ithiok there can only be one 
answer to this question. This Court could 
not possibly have:intended in 1945 that the 
Rule they- were.framing should one day be 
rendered waolly nugatory, not by. express 
repeal of the Rule itself, but by a side-wind 
of section 5 of the Limitation Act under 
going an amendment distorting it beyond 
recognition. To say that rule 105 (4) evinces 
such an intention would be to attribute to it 
a wholly self-defeating legislative urge. It 
is a cardinal principle of construction tha 
we must prefer that construction which 
makes the provision work. We cannot, in 
the name of statutory construction, reduce 
the provision to a shambles. 


12. Iam, therefore, quite clear in my mind 
that the reference in Order 21, rule 105 (4) 
to section 5 of the Limitation Асі continues 
to refer, strictly and literally, to section 5 of 
the old Act, 1908. Notwithstanding its 
repeal and re-enactment in the present Limita- 
tion Act, 1963. The result is that the 
execution Court in this case is quite right in 
entertaining the auction-purchaser's applica- 
tion for condonation of the delay in seeking 
to set aside the dismissal for default of the 
application which he filed under Order 21, 
тше 103. 


13. Mr. Chandran attempted another argu- 
ment to nullify the effect of Order 21, rule 
105 (4). He said that thia Rule was a 'special 
law’ within the meaning of section 29 (2) of 
the present Limitation Act, 1963. As such 
‘special law’, he said, гше 105 - (4) cannot 
escape from the application of the present 
section 5 of the Act. Не said that the only 
way for rule 105 (4) to avoid section 5 of 
the new Limitation Act would be to find out 
if that rule carried any provision expressly 
excluding section 5 of the new Act from the 
ambit of the Rule, and not otherwise. He 
said that rule 105 (4) contains no such 
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exclusory provision. He accordingly main- 
tained that rule 105 (4) cannot Serve any 
purpose at all. 


14. This argumen: of Mr. Chandran is only 
the other side of the coin. Learned counsel's 
earlier argument was that section 5 of the 
new Act excluded rule 105 (4). His present 
argument is that rule 105 (4) ^ does not 
exclude section 5 and hence it cannot work. 
In my opinion, this argument 
of frustration is also not tenable. 
It may be conceded that Order 21, rule 105 
(3) of the Civil Precedure Code, is a special 
law within the meaning of section 29 (2) 
even as the supreme Court regarded section 
417 (3) of the Criminal Procedure Code as a 
special law. Vide Mungu Ram v. Delhi 
Municipality$. Order 21, rule 105 may be 
regarded also as a local law, since it is 
peculiar to this State. But it does not 
follow from those premises that section 5 of 
the new Limitation Act, 1963, would govern - 
rule 105 (3) or (4). : 


15. Mr. Chandran however relied on the 
following words in section 29 (2): 


€ ue sesse provisions contained in sections 
4 to 24 (inclusive) shall apply only in so far 
as, and to the extent to which, they are 
not expressly excluded by such special or 
local law’’. 


16. The argument was that there is nothing 
in rule 105 (4) which "expressly excluded”, 
section 3 of the new Limitation Act from 
applying. In my view, this is not. the way 
toconstrue the words in question. The 
phrase “not expressly excluded" does not 
mean or imply that exclusion must be in 
express terms. In my view, the phrase 
expressly: — excluded" would 
take note of express exclusion as well as 
express non-inclusion. 





1. (1976) 1 S.C J. 237: (1976) М.І. J. (Сп.) 
206 : (1976) 2 S. C. R. 260 : (1976) 1 S. C. C. 392; 
(1976) Crl. L.J. 179 : (1976) 5, С. С. (Cri.) 10: 
А.І. В. 1976 5. C, 105. : 
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Jn Order 21, rule 105, this Court framed the 
rule expressly referring to section 5 of the 
Indian Limitation Act, 1908. This express 
mention of section 5 of the old Act amounted 
to an express non-inclusion of any subsequent 
amendment inconsistent with its original 
meaning and effect. In this view, therefore, 
I am satisfied that section 5 of the new 
Limitation Act, 1963 cannot be invoked in 
the present case. 


17. Mr. Padmanabhan urged a broader line 
of argument for his client when he said if 
Order 21, rule 105 (4) were held inapplicable 
to this case, resort may be had to the 
residuary Article 137 of the Schedule to the 


Limitation Act, 1963, which would ‘offer a , 


larger period of three years for such an 
application. I however think that the 
reference to Article 137 is foreign to the 
scope of this appeal. The limited question 
. both before the execution Court and in this 
appeal is whether the application filed by 


the auction-purchaser under Order 21, rule - 


105 (4) read with section 5 of the Indian 
Limitation Act, 1908 was maintainable. We 
are not concerned with the determination of 
the appropriate period of limitation, whether 
itis 30 days or 3 years nor are we concerned 
with the particular provision for limitation 
whether it is Order 21, rule 105 (4) of the 
Собе or Article 137 of the Limitation Act, 
196 


18, Onthe merits of the order passed by 
the Court below condoning the delay, I am 
satisfied that the Court did the right thing 
when it ordered the application. The record 
shows that learned counsel who had entered 
appearance for the auction purchaser . was 
absent in Court when the case was called. 
It subsequently transpired that he had 
discontinued his profession and had put his 
decision into effect by making himself scarce 
from all law Courts. Apparently, the client 
was not aware of these developments until 
long afterwards. . 


19. I like to imagine that lawyers practising 
in Courts may have excellent reasons of their 
own for turning their back on their profession 
renouncing their robes and shunning the 
Courts at any given moment. But where 
the clients are not informed of their decision 
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before hand so as to enable them to make 
alternative arrangements, the result might 
well be to leave them in the lurch, and where 
parties fiad themselves in a quandary on 
such occasions, it would be a proper exercise 
of the Court's good conscience to redeem 
the litigants from the faults of the lawyers. 
lam glad to find that this had been the 
approach of the Court below in this case. 


I must uphold the order, accordingly asa 
just order. B 


20. In the result, this appeal is dismissed : 
and the order of the executing Court is 
confirmed. There will be no order as to 
costs. 


— Appeal dismissed 1 


ij 


IN THE HIGH COURT OF J UDI-- entertain the suit in question. The learned 


‘District Munsif held.that he had jurisdiction 


CATURE AT MADRAS. : 
PasteNT:—M. M. Ismail, J. ` 


Renown Biscuit Company, a partnership firm, 


Biscuit Manufacturers, Susson Road Cross: 


Lane, Bombay-27. Petitioner* 


у, 
Kamalanathan i 


(4) Civil Procedure Code (V of 1908), sections 
20 and 21— Cause of action — Accrual— 
Agreement vesting jurisdiction in Court 
situate in a particular place -- Agreement, if 
can take away jurisdiction of another Court 
having jurisdiction, 


(B) Civil Procedure Code (V of 1908), section 
115—When order complained оГ. сап. be 
interfered by the High Court. 


Asuit was filed by the respondent herein 
for recovery of a sum of Rs. 2,500 on. the 
basis of the appointment of plaintiff-respon- 
dent as the sole selling distributor of the 
biscuits manufactured by the petitioners in 
the districts of Coimbatore and Nilgiris on 
5th July, 1961 and on account of transactions 
that took placa between the parties. The 
petitioner raised a preliminary objection to 
the jurisdiction of the Court of the District 
Munsif, Coimbatore, His case was that 
clause 13 of the agreement entered into 
between the parties contemplated the Courts 
situate in the City of Bombay alone as 
having jurisdiction to entertain any dispute 
between the parties. The existence of such 
a clause in the agreement was not disputed. 
Equally, as part of the cause of action arose 
within the Court of the District Munsif, 
Coimbatore that Court had also jurisdiction, 
In view of this, the petitioner’s case was that, 
notwithstanding the fact that inlaw the 
Court at Coimbatore had jurisdiction in 
view of the agreement entered into between 
the parties, the respondent should have filed 
the suit only in the Court in Bombay, and 
therefore the Court in Coimbatore cannot 


*C. R. P. No, 1348 of 1977. 
25th January, 1979. 
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to entertain the suit and decided the question 
of jurisdiction in favour of the respondent 
herein. This order was sought to be 


. challenged in the present petition. 


Held:—There was no controversy on the 
following facts :—(1) The Court in Bombay 
had jurisdiction, because the petitioner- 
defendant resided in Bombay. (2) The Court 


part of the cause of action arose there. 
(3) The parties in clause 13 of the agree- 
ment entered into between them had agreed 
that no Court other than the Courts in the 
City of Bombay shall have jurisdiction to 
decide any dispute that may be arising 
between the parties. In such a context, the 
general rule is по doubt that the plaintiff- 
respondent will have to file the suit in the 
Court ia Bombay. However. the Gujarat 
High Court ia M/s. Snekal Kumar Sarabai 
v. M/s. Economic Transport Organisation and 
others, A. I. R. 1975 Guj 72, had struck a 
new path to the effect that the stipulation 
can be ignored by theexcluded Court which 
otherwise possesses jurisdiction if the 
stipulation was considered to bə oppressive 
having regard to the surrounding circum: 
stances including the States involved. 

(Para. 2 


What was involved in this case was not totat 
want of jurisdiction on the part of the Cour} 
of the District Munsif, Coimbatore. Bul 
for the contract entered into between the 
parties, there is no dispute that under the 
Code of Civil Procedure, the learned District 
Muasif, Coimbatore, will have jurisdiction 
siace a part of the cause of action arose 
within his jurisdiction. In sucha context 


.when the plaintiff is to be compelled to file 


asuitin the Court of Bombay, it is not 
because that the Court in Coimbatore did 
not have jurisdiction in law, but parties 
having eatered iato a contract between them, 
they are compelled to stick to the terms of 
the contract, In this particular case having 
regard to the stake involved and the distance 
between Coimbatore and Bombay, it will be 
causing failure of justice if the plaintiff is 
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driven to go to Bombay for the purpose of 
instituting the suit for the recovery of a small 
. amount. Even if the learned District Munsif 
was wrong in holding, that he had . juris- 
diction to try the suit, yet the conclusion 
of the lower Court cannot be interfered with 
in exercise of the power ofthe High Court 
under section. 115 of the Code of Civil 
Procedure. ` [Para. 3.] 


The objection to jurisdiction had been taken 
by:the petitioner at the earliest possible 
opportunity and yet what. has to be 
established under section 21 (1) of the Code 
of Civil Procedure, is that entertainment of 
the suit by the learned District Munsif, 
Coimbatore has causéd failure of justice. 
It cannot be held that there has been a 
failure of justice by the learned District 
Munsif holding that he has.jurisdiction to 
entertain and try the suit. e 4.] 


Cases referred to:— 


MIs. Snekal Kumar Sarabat v. MIs. РТА 
Transport Organisation, А. І. R. 1975 Guj. 
72; Mjs. Nanak Chand Shudurain v. The 
Tinnevelly-Tuticorin Electric Supply Co. Ltd, 
(1974) 2 M. L. J. 431:87 L. W. 655 : 
A. 1. К. 1975 Mad. 103. 


Petition under section 115 of Act V of 1908 
praying the High Court to revise the order 
of the Court of the District Munsif, 
Coimbatore, dated 21st March, 1977 made 
in O. S. No. 1317 of 1975. 


K. Chandra Mouli, Advocats, for Petitioner, 
V. V. Lakshminarayanan, Advocate, for Res- 
pondent. 


The Court delivered the following 


Orper.—The defendant іп O. S. No. 1317 
of 1975 on the file of the Court of the Dis- 
rict Munsif, Coimbatore, is the petitioner 
herein. The suit was filed by the respon- 
dent herein for - recovery of a sum of 
Rs. 2,500 on the basis of the appointment of 
the plaintiff- respondent as ‘the sole selling 
distributor in the biscuits manufactured 
by the petitioner in the Districts of Coimba- 
tore.and Nilgiris on 5th July, 1961, and on 
account of the transactions that took place 
between the parties, the plaintiff-respondent 
qaiming to be entitled to the amount in 
cuestion. Thé petitioner raised a prelimi- 
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nary objection to the jurisdiction of the ' 
Court of the District Munsif, Coimbatore. 
The petitioner’s case was that Clause 13 of 
the agreement entered into bétween the par- 
ties contemplated the Courts sifuate in the ` 
City of Bombay alone having jurisdiction to 
entertain any dispute between the parties. 
The existence of such a clause in the agree- . 
ment is not disputed. Equally, as part of 
the cause of action arose within the Court 
of the District Munsif, Coimbatore, there is 
no dispute that that Court has jurisdiction. 
In view of this, the petitioner's case is that 
notwithstanding the fact that in law the 
Court in Coimbatore has jurisdiction, in 
view of the agreement entered into between 


‘the parties, the respondent should have filed 


the suit only in the Court in Bombay, and, | 
therefore, the Court in Coimbatore did not . 
have jurisdiction to entertain the suit in . 
question. The learned District Munsif held 
that he had jurisdiction to entertain the suit, ^ 
therefore, decided the question of jurisdiction E 
in favour of the respondent herein. It .is - 
this order whichis sought to be revised in 
the present petition. 


2. There is no controversy on the following, 
facts: (1) The Court in Bombay has jurisdiction 
because the  petitioner-defendant resides 
in Bombay. (2)The Court in Coimbatore 
has jurisdiction because a part of the cause 
of action arose there. (3) The parties, in 
clause 13 of the agreement entered into 


. between them. have agreed that no Court 


other than the Courts in the City of Bombay 
shall have jurisdiction to decide any dispute 
that may be arising between the parties. In 
such a context, the general rule is no doubt 
that the plaintiff-respondent will have to 
file the suit in the Court in Bombay. 
However, the Gujarat Hight Court in 
M/s. Snehal Kumar Sarabhai v. M/s. Economic 
Transport Organisation and — others + had 
struck a new path. In paragraph 3 of the 
judgment, it was stated that, 


“While parties can lawfully enter into an 
agreement to restricta dispute to a parti- 
cular Court having jurisdiction, that stipula- 
tion though valid cannot. take away the 
jurisdiction of the Court which admittedly 
has jurisdiction. The ouster clause can 
operate as estoppel against the parties to the 





1. A. I. R. 1975 Guj. 72. 
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contract. It cannot tie the hands of the 
Court and denude it of the power to do 
'justice.- It is no doubt true that ordinarily 
Courts would respect the agreement between 
‘the ‘parties which is. born out of the 
meeting: of their’ minds and out of 
considerations of convenience. But the 
Courts are not obliged to do so in every 
case. Ina case like the present where the 
‘claim is of Rs. 1,207-92 to oblige the 
plaintiff to go to Calcutta merely for the 
pleasure of respecting the stipulation 
embedded in the contract between the 
parties isto deny justice. A new approach 
to this question deserves to be made for 
„ће ouster clause is calculated to operate as 
an engine of oppression as a means to 
defeat theends of justice forina case like 
the present it would be oppressive to 
drive the plaintiff all the way to Calcutta 
to recover a small sum of Rs. 1,208. The 
costs of travelling and litigation will far 
'exceed the stakes involved, and even a 
rightful claimant would be obliged to 
abandon his claim rather than incur greater 
expenditure than the sum “involved in 
order to seek redress. In this back-drop 
the question assumes importance whether 
the stipulation to confin> the jurisdiction 
in one of the Courts robs the excluded 
Court of its power to try the suit. Now 
such a Stipulation may be legal and binding 
on patties. That, however, does not mean 
that it divests the Court of its jurisdiction. 
The plaintiff cannot insist that а Court 
other than the stipulated Court should try 


the suit. But the court on its part is not’ 


bound by the stipuation. The stipulation can 
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is that the Courts have held that when the 
parties so agreed to oust the jurisdiction in 
law and vests the jurisdiction in another 


"Court, which also has jurisdiction," then’ the 


be ignored by the excluded Court which . 


otherwise possesses jurisdiction if it is 
considered to be oppressive having regard 
to the surrounding circumstances including 
the stakes involved. 


Itisthis judgment of the Gujarat High 
Court that was- followed by -the learned 
District Munsif in the present case. As soon 
as this judgment was cited,- I asked the 
learned counselfor the petitioner to bring 
to my notice any authority or principle 
which will render the decision of the Gujarat 
High Court erroneous. The learned counsel, 
even after taking an adjourament was not 
able to bring to my notice any authority or. 
principle to that effect. All that he contends, 


parties must go to 'that Court only. But 
thatis nota principle which can be said 
to render the new approach referred to by 
the Gujarat High Court erroneous. If every 
new approach has to be frowned upon solely 
on the ground that itis new, there will be 
neither ‘growth nor progress. Under the 
circumstances, in the absence оѓ: anything 
directly contrary to the decision of the 
Gujarat High Court. Ido not see any 
justification for following it. : 


3, The matter could be looked at from 
another point of view also. What is involved 
in the present case is not the tota] want of 
jurisdiction on the part of the Court. of the 
District Munsif, Coimbatore. But for the 
contract entered into between the parties,|' 
there is no dispute that under the Code of 
Civil Procedure the learned District Munsif, 
Cormbatore, will have jurisdiction since a 
part of the cause of auction arose within his|- 
jurisdiction. In such a context, when the 
plaintif is to be compelled to file a suit in 
the Court of Bombay, it is not because that 
the Court in- Coimbatore. did not 
have jurisdiction in - iaw, but -the 
parties having entered into a` ‘contract be- 
tween them, they are compelled to stick to 
the terms of the contract. As pointed ош. 
by a Bench of this Court in M/s, Nanak 
Chand Shudurain v. The Tinnevelly-Tuticorin 
Electric Supply Co. Ltd}. 


“A marked distinction exists between 
cases in which Courts lack jurisdiction to 
try the cases and control jurisdiction is 


irregularly exercised by Courts In the 
former case the Court ought not to, have 
entered upon trial of the suit; in the latter 
it could have avoided trial, but necessarily 
not. Competency of Court.to try an 
action goes to the root of the matter and 
when such competence is not found, it has 
no jurisdiction at all to try the case. But 


—Pr——————————— 


1. (1974) 2 M. L, J. 431 : 87 L. W. 653 : А.Т.К. 


1975 Mad. 103. ; 
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objection based on jurisdiction is a matter 
which parties could waive and it is in this 
- sense if such jurisdiction is exercis.d by 


Courts, it does not go to thecore of itsoas -- 


-to make the resultant judgment a nullity. 
Equally well-settled is the proposition 
that where there are two ог more 
competent Courts which can entertain a 
suit consequent upon a part of the cause 
of action having arisen within the juris- 
diction of each of these Courts, parties to 

- the concerned transaction can contract to 
vest jurisdiction in one of such Courts to 
try disputes which might arise as between 
themselves. If such a contract is clear, 
unambiguous, not vague and explicit, it is 
not hit by section 28 of the Contract 
Act. This should not be understood as 
parties contracting against statute. But 
this is one, of many series of contracts 
available in  mercantile practice and 
forged in the name of commercial expe- 
diency.”’ í 


Thus, it will be seen that even if the learned 
District Munsif of Coimbatore entertains 
znd disposes of the suit, it will only be an 
irregular exercise of jurisdiction and the 
resultant decree will not be anullity. In such 
a situation, when the matter is brought 
before this Court, under section 115 of' the 
Code of Civil Procedure, this Court: has a 
discretion not to interfere with the order 
is allowed to stand, it would occasion 
failure of justice or complained of, unless 
if the order cause irreparable injury 
to the party against whom it was made. Ia 
this particular case, having regard to the 
stake involved and the distance between 
Coimbatore and Bombay, it will be causing 
failure of justice if the plaintiffis driven to 
go to Bombay for the purpose of instituting 
the suit for recovery of this small 
amount, Therefore even if the decision of 
the Gujarat High Court is not correct, and 
therefore, the learned District Munsif is 
wrong in holding that he had jurisdiction to 
try the suit, yet Тат not bound to interfere 
with that conclusion in, exercise of the 
power of this Court under section 115 of the 
Code of Civil Procedure. 


4. There is another aspect of the matter 
which also can be taken note of. Section 21 
of the Code of Civil Procedure, states : 
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*'No objection as to the place of suing 
shall be allowed by. any. Appellate or 
Revisional Court unless such objection 
was taken in the Court of the first instance 
-at the earliest possible opportunity and in 
all cases where issues are settled :аї or. 
before such settlement, and unless there 
has been a consequent failure of justice" 


It is true that in this case the objection has 
been taken by the petitioner at the earliest 
possible opportunity, and yet what’ ћаѕ to be 
established under seetion 21 (1) of the Code 
of Civil Procedure. is that entertainment of 
the suit by the learned District “Munsif, 
Coimbatore, has caused failure of justice. I 
am unable to hold that on the facts -of this 
case, for the reasons already mentioned, 
there has been a failure of justice by the 
l.arned District Munsif holding that he had 
jurisdiction to entertain and try the suit. 
For all these reasons, the civil revision| — 
petition fails and is dismissed. There will 

be no order as to costs. ` 








R.S.  ——- Revision petition dismissed. 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 

(Special Original Jurisdiction) 

PRESENT :—S. Padmanabhan, J. 


K. Ramasamy Petitioner* 


- yp 


The Government of Tamil Nadu represented 
by the Commissioner and Secretary to Govern - 
ment, Dept. of Labour and Employment, 
Madras and another Respondents. 


Industrial Disputes Act (XIV of 1947), ` 
section 11-A—Workman dismissed after 
domestic enquiry—Refusal of Goverment to 
raise an industrial dispute—Order of Govern - 
challenged—Goverment failing to 
consider whether punishment was in proportion 
to the misconduct—Government order not in 


a —————— 


*W. P. No. 847 of 1977. : 
И 10th July, 1979 . 


А 


Ш 


accordance with section ‘11-A—Writ | of 
certiorari issued— Constitution of India 
(1950), Article 226; 7 7 7 


The petitioner, an employee with the 2nd 
respondent was dismissed from ‘service, after 
a domestic enquiry. The petitioner approa- 
ched the State Government to raise an 
industrial dispute regarding his non-employ- 
ment by the second respondent. -The State 
Government passed an order stating that the 
charges against the workman Һай. been 
proved in a properly conducted enquiry and 
that the Government did not.consider it 
necessary to refer the issue in dispute for 
adjudication. The petitioner filed a. writ 


petition challenging the Government Order : 


as not in accordance with sections 12 (5) and 
11-A of the Industrial Disputes Act. 


Held: -A perusal of section 11-A made it 
.clear that the Labour Court -could even 
hold that the proved misconduct did not 
merit punishment by way of discharge or 
dismissal, and therefore could award to the 
workman any lesser punishment. The 
section conferred. power on the Tribunal to 
interfere with the punishment imposed in the 
. domestic enquiry and alter the same. Such 
being the legal position one of the relevant 
factors which the Government should have 
borne іп mind before refusing to refer the 
dispute for adjüdication was the question 
whether the -proved misconduct did merit 
the punishment of discharge or dismissal. 
The impugned order did not show that this 
. fact was taken into consideration before it 
was passed. Para. 5.] 


When once the High Court was satisfied 
that the Government had not applied its 
mind to the provisions contained іп section 
11-A of the Industrial Disputes .- Act; it 
would be open to the High Court to quash 
the order of the State Government. 


Cases referred to:— | 


State of Bombay v. Krishnan, (1960) 2 L. L. J. . 
592 : (1961) ? S. C. J. 360 : (1961) 1. S: С.К. 
221 : А.І. В. 1960:S. C. 1223 ; Workmen of ` 


Firestone Tyre „and Rubber Company v. 
Management, (1973) 1 1.1. J. 278 ; Work- 


men of C.C.C, v. State of Kerala, (1976) 2. - 
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L. L. J. 108: 49 F. J. R. 496 : (1976) X. L. T. 
125; Kamdar Sangh v. State of Gujarat, 
(1977) 2 L. L. J. 353; Indian Iron and Steel 
Company. Ltd. v. Bamapoda Mukherjee, 1958 
L. L. J. 260 : (1958) M.L. J. (Cri.) 205 : 1958 
S. C. R. 667: 1958 S, C. J, 285: A. I. К. 
1958 S. C. 130; Prem kakar у. State of 
Haryana, (1976) 3 S. C. C. 433:(1976) 3 
1010: A. I. R. 1976 S. C. 1474; 
Commissioner of Police . v. Gordhanda, 
1951 S. C. J. 80:3 1952 S. C.R. 135: 65 
L. W. 212 ; A. I. R. 1953,5. C. 16 : Workmen 
J & P. Coats v. State of Kerala, (1977)2 | 
L. L. J. 534 : (1978) Lab. I. C. 265 : (1977) 
K. L. T. 546: 51 F. J. R. 176; Mohinder 
Singh Gill v. Chief Election Commissioner, 
(1978) 1 S.C.C. 405: (1978) 2 S.C R. 
272:(1978) 2 S. C. J. 441 : А.І. R. 1978 
S. C. 851. . ' 


Petition under Article 226 of the Constitu- 
tion of India, praying that in the circums- 
tances stated therein, and in the affidavit filed 
there with the High Conrt will be pleased to 
іѕѕџе. а writ of mandamus, directing the 
first respondent to reconsider the decision 
contained in G. O. Rt. No. 534, dated 10th 
March, 1977 and ingore the reasons contained 
therein and refer the dispute relating to the 
non-employment of the petitioner to · {ће 
Labour Court or- the Industrial Tribunal for 
adjudication. . 


A. L. Somoyaji, for Petitioner. 


N. R. Chandran,- for Government on. 
behalf of Respondent No 1. 

K. Ramamurthy, for Respondent No. 2. 

The Court made the following | 
ORDER .— The petitioner. has filed . this 


writ petition because the . State Govern- 
ment had refused to refer the issue 
regarding his non-employment by the second 
respondent, Ammapet Weavers Co-operative 
Production and Sales Society Ltd., Amma- 
pettai for adjudication by the Labour Court. 
The impugned order of the Government reads - 


- “The Government have examined the con- 
ciliation report of the Labour Officer, 
"Salem in regard to the industrial: dispute 
between the. workman. Thiru, K. Rama. 
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samy and the Management of Ammapet 

Handloom Weavers Co-operative Produc- 

tion and Sales Society Limited, Salem 
;' over the issue regarding his non-employ- 
i ment and pass the following orders: 


It is clear that he charges against the 
.: workman have been proved in the properly 
‘conducted enquiry’. The:Government do 
‘ not, therefore, ‘consider -it' necessary fo 
"refer the issue in dispute’ for adjudica 
‚ ‘tion. : ^ . ES Е 


2: The petitioner’ was employed Бу the 
second respondent. from the: year 1959. 
Between Ist July, 1974, and 30th Septemper,- 
1974, the petitioner was working in T. Nagar 
branch at Madras. While so, the management 
found that there was shortage of stock in 
espect of that period. Therefore, the manage- 
ment, the second respondent issued а charge 
memo. to the pétitioner alleging that-he failed 
‘to furnish sureties in the place of the person 
‘who had died and the other who had got 
himself discharged and that he did not 
: make good half of the'stock deficit- amount 
which he agreed to pay and that he absent: 
‘ed himself from duty till t7th March, 1975, 
On these charges a domestic enquiry was 
held and thereafter the petitioner “was dis- 
“missed from ‘service with effect from 17th 
March, 1975, . 


3. Mr. Somayajulu for'the petitioner con- 
. tended that .under section 12 (5) of the 
Industrial Disputes Act, 1947, the State 
Government was bound to give reasons for 
refusing to refer the dispute to the Labour 
_ Court for adjudication. The learned counsel 
Submitted that on the face :of the order the 
only reason given by the State Government 
for refusing to refer the dispute for adjudica- 


‘tion to the Labour Court is that the charges . 


against the workman had been proved in the 
próperly conduéted enquiry. Section 11-A 
was introduced in' the Industrial. Disputes 
Acton 15th December, 1971. Under the 
Said section ^ wide powers equivalent to 
appellate powers have been conferred on 
Labour Court, Tribunals and National 
Tribunals. It will be now’ open to the 
Labour Court to examine. a. case on the 
merits and if it is satisfied that the order 
„ОЁ discharge or dismissal. was- not justified 
it will be open to the Labour Court to set 
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aside such order and direct reinstatement of 
the workman on such terms and conditions 
asitthinks fit or give such relief to the 
workman including the award of lesser 
punishment. In the light of this section 
Mr. Somayajulu urged that the Labour Court 
has power in a given case “to consider the 
question whether even if the charges against 
the workman had been proved in a regularly 
conducted enquiry, the punishment’ noted 
out to the workman.was just and proper or 
whether only a lesser punishment was called 
for. In the submission of:.the learned 
counsel] the State Government ought to 
have applied its mind to the question -of 
punishment and considered whether from 
the point of view of the punishment there 
was any necessity to refer the dispute to the 
Labour Court. i : 207. 


4. Mr. N.R. Chandran, learned Govern- 
ment Pleader and: Мг. К. Ramamurthi. for 
the second respondent vehemently contended 
that this Court has no jurisdiction to: sit ín 
appeal over the order of the Governnient in 
refusing to refer a dispute for adjudication 
to the Labour Court. The Government have 
stated that it is clear that the charges 
against the workman ‘had been proved ina 
Properly conducted enquiry and that in those 
circumstances no further reasons. are called: 
for from the State Government to justify 
their refusal to refer a dispute to the 
Labour Court. 2o B EC 


5. Section 12 (5) of the Industrial D ' : 7 
putes Act readsasfollows: © ^. 2 


` 


“If, on a consideration” of the report 
referred to in sub-section (4),. the: appro- 
priate Government is satisfied that there 
is a case for reference -to a Board, Labour 
- Court; Tribunal. or National Tribunal, it 
may make such а reference. Where. the 
appropriate Government does not make 
such a reference it shall record and com- 
municate to the parties concerned’ its rea- 
sons therefor.” t, ^ i 


Section 12 (5) therefore imposes a duty on 


the Government to record and communicate 
the reasons where the Government decides 
not to refer a dispute for adjudication to the 
Labour Court. It is-now settled that the 
order of the State Government under section 
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12 (5) referring or refusing-to refer a dispute 
to the Labour Court for adjudication is an 
administrative order. It is also equally set- 
tled that Courts have no power in .exercise 
of their power-of judicial review to sit in 
appeal over the order of the Government 
passed under section 12 (5) of the Act. Nor 
isit possible. for Courts to question the 
reasons given by the Government for refusing 
a reference under section 12 (5) of the Act if 
the reasons are germane and relevant to the 
question of reference. The scope of section 
12 (5) of the Act has been considered in 
State of Bombay v. Krishnan’, where Gajen- 
dragadkar, J., as he then was observed as 


follows ; 


“The order passed by the Government 
under section. 12 (5) may be administra- 
tive order aad th» reasons recorded by it 
may not be justiciable'in the sense that 
their propriety, adequacy or satisfactory. 
character may not’ be opea to judicial 
scrutiny: in that sense it would be correct 
to say that the Court hearing a petition 
for mandamus is not, sitting-in appeal over 
. the decision of the Government; neverthe- 
less if the Court is satisfied that the rea- 
' sons given by the. Governmeat for refusing 
to make a reference are extraneous and not 
.germane, then -the Court can issue, and 
would be: justified in issuing a writ of 
mandamus even in respect of such an 
.administrative order.” ЕА ie 


The learaed Jadge has again observed as 
follows:- "D WE M с; : 


‚ “The:problem which the Government has _. 


to consider while acting under section 12 (5) 
is whethef there is-a case for reference, 
This expression means that. Government 
must first consider whether a prima facie 
` case for reference has been. made out on the 

merits If the Government comes to the con- 
‘clusion that a prima facie case for reference 
: lias been made out, then it would be open to 
the.Government · also to consider whether 

there are any other relevant or material 
` facts which would- justify its refusal to 


make a reference. The question as to: ` 


——————————————eM 
1° (1960) 2 L.L.j. 592 at,602: (1961) 2 S. C, J. 

360: (1961) 5. C. R. 227: A. І, R. 1960 S. C. 

1223, : ne 


ta 


`. Whether a case for reference: has been 


made out can be answered in the light of 
all the relevant circumstances which would 


- have a bearing on the merits of a case as 


well as on the incidental question as to 
whether a reference should nevertheless 
be made or not. A discretion to consider 
- all relevant facts which is conferred on the 
Government by section: 10 (1) :could be 


- exercised. by the Government even in 


dealing with cases under section 12 (5) 
provided Of course the said discretion is 
exercised bona fide, its: final decision is 
based on a consideration of relevant facts 
and circumstances and the second part of 
section 12 (5).is complied with.” | 


From this decision it will be clear that 
before passing an order under section 12 (5) 
the State Government should consider the 
question fairly and reasonably and take 
into account all relevant facts and circum- 
stances. Secondly, Government in refusing 
to make a reference should not take into 
account extraneous matters’ which are not 
germane to the issue on hand. Further, if 


-it is clear that the 3overnment had not 


applied its mind to all the relevant facts 
aud circumstances before passing an order - 
refusing to refer a dispute for adjudication 
or the State Government had not given any 
reasons ‘at all as enjoined under. section 
12 (5) of the Act, the Court will have the 
power to interfere with the order of the 


Government. 
Section 11-A of the Act reads as follows : 


- «Where an industrial dispute relating to 
the discharge or dismissal of a workman 
has been referred toa labour Court, Tribu- 
rial or National Tribunal for. adjudication 
апа in the course of the adjudication proce- 
edings, the Labour Court, .. Tribunal or 

' National Tribunal as the case. may be, is 
satisfied that the order of discharge ог 
dismissal was not . justified, it may by its 
award, set aside the order of discharge 
or dismissal and direct, reinstatement of 
the workman on such terms, and condi- 
tions if any, as it thioks fit, or give such 
other relief to the workman including the 
'award of any lesser punishment in lieu of 
discharge or dismissalas the circumstances 


of the case may require: 
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Provided that in any РОТА "under: | 


this.section the Labour Court, Tribunal 
National Tribunal as the case may be, 
. i shallrely only onthe materials on record 
and shall not take fresh evidence in 
relation to the matter.” 


і . This section has been interpreted by Vaidia- 


lingam, J., in Workmen of Firestone Type and 


Rubber Co. v. Management’, In paragraph. 


41 it is observed as follows : 


:**The Legislature i in section 11-A has made 
a departure in certain respects in the law 
as laid down by this Court. For the first 
time, power has been given to a Tribunal 
tosatisfy itself whether misconduct is 
proved. This is particularly so, as already 


pointed out by us, regarding even findings © 


arrived at by an employer in an enquiry 
properly held. The Tribunal has also been 
'given power, also for the first time, to 
. interfere with the punishment imposed by 
. an employer.” 


Again in paragraph 62 it is observed as 
follows : 


“We have already expressed our view” 


regarding the interpretation of section 11-A. 


We have held that the previous law, . 


according to the decisions- of this Court, 


in cases where a-proper domestic enquiry 
had been held, was that the Tribunal .had ` 


no jurisdiction to interfere:with the finding 
of misconduct except under certain circum- 
stances. - The" position further was that 
‘the Tribunal had спо. jurisdiction to 
interfere with the punishment imposed . by 
an employer. both in ‘cases where the 
misconduct is established in a proper 
domestic enquiry asalso in.cases where 
the Tribunal finds such · misconduct 
proved on the basis of evidence adduced 
. before it, These limitations on the powers 
of-the Tribunals were recognised by this 
Court mainly on the basis that the power 
to take disciplinary action and-- impose 
punishment was part of the managerial 
_ functions. That means that the law, as 
-laid down by this Court over a period оѓ ` 
` years, had recognised certain managerial 
rights in an employer. We have pointed 
out that this position has now been 
changed by section 11-A. The section has 
the effect of altering the law by abridging 


4 


1. (1973) 1 L. L, J. 278. 


thejrights- of the employer inasmuch. as it 


gives power to the Tribunal for. the first" - 


time to differ both on a finding of 
misconduct arrived at by an employer as . 
well as the punishment imposed Б: him", 


In paragraph 38 it is stated thus : 


“We are not inclined to. ae conten- 
tions-advanced on behalf of the employers 
that the stage for interférence- under 
section 11-A by the Tribunal. ‘is г reached 
only when it has to -consider.- the: 
' punishment after having accepted the 
-finding of guilt recorded by an employer. 
It has to be recommended that a- Tribunal 
may- hold that the punishment is not. 
justified because the misconduct alleged 
and found proved is such that it does not 
warrant dismissal Ог: discharge. Тһе - 
- Tribunal may also held that. ‘the order of - 
discharge or dismissal .is not justified . 
because the alleged misconduct itself-is not 
established by the évidence. -To come to а 
conclusion either way, the. Tribunal. will: 
have to reappraise the evidence for itself. 


- Ultimately it may hold that. the miscon- ..: 


duct itself is пої proved ‘or does not warrant 


'. the punishment of discharge. In other words, `` 


‘the Tribunal may: held that the proved 


misconduct. does - not merit punishment. ~ 


‚ by way of discharge ‘or-dismissal. It can, - 
under such circumstances, -award to the ` 
- workman -any lesser punishment.and alter- . 
the same has been ‘now ónferred. on he. 
. Tribunal by section 11-A.” 


This decision is-clear authority ‹ on: the- “point 
that by virtue of the power ‘conferred--on -itl . 
under section 11-A the Labour Court гог the} | 


- Tribunal has got ‘the jurisdiction Ло рој... 


into. the question. whether ^ .the-proved| .: 
misconduct merited punishment by way of| `- 
discharge-or dismissal. -If it. finds that the ^ 
proved misconduct did not deserve ‘such. а/- 


serious: punishment as-one of discharge ‘or’. - 


dismissal, it can award to thé workman any). ` 


' lesser punishment instead. Section Il-A asl 


observed by Vaidialingam, J., confers on the| - 
Labour · Court :.ог. the Indüstrial Tribunal] ` 
the power to interfere with ‘the Mac 
and alter the same. : ` 
6. If the true statement of the ne as now 
stands after the introduction of section 11-A 


is that the Labour Court has not only the ` ` 


power to reappraise the evidence and find 
out whether the finding of guilt recorded in 
the domestic enquiry is correct or not, иң 
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also to see whether the punishment inflicted 
із in proportion to the gravity of the proved 
misconduct ог із so severe in relation to 
the gravamen of the charge that has been 
proved that it has to be altered to one of lesser 


punishment, .then clearly the appropriate- 
Government before passing. an order under ` 


section 12 (5) refusing to refer a dispute for 
adjudication will have to apply its mind to 


the question whether the punishment meted . 


out by the management to the workman is 
. just бей by the proved misconduct. It may 
be in a particular case the misconduct might 
have been proved in a regularly conducted 
domestic enquiry. At the same time, the 
punishment meted out by the management 
must be justifed by the gravamen of- the 
charged proved If in such cases the -Govern- 
ment applies its mind and prima facie finds 
that the punishment imposed was just and 
in relation to the misconduct proved, the 


. Government would be in order in refusing to . 
On: 


refer the dispute for adjudication. 
the other hand, if in a given case, the State 
Government finds that the punishment 
awarded is very severe in relation to the 
proved misconduct and the situation called 
for a lesser punishment, then a case "would 
have been made out for reference under 
section 12 (5) in view of the fact that section 
11-A has conferred a power on the Labour 
Court to interfere-with the punishment also. 
No doubt it depends “upon the subjective 
satisfaction of the Government to form an 
opinion in a given case whether the punish- 


ment of dismissal or discharge imposed on the : 


workman is in proportion to the severity of 
the proved miscondut. The Court тау not 
have jurisdiction to review the opinion formed 
by the Government as a result of the subjective 
satisfaction. At the same time, the Court 
will have the power to consider whether the 
Government did apply its mind to the question 
of the gravity of the punishment inflicteed in a 
given case before deciding to refuse a dispute 
for adjudication under section 12 (5).. This 
is so because the question of severity‘ or 
otherwise of the punishment in a given case 


is a matter that.can be gone into by the- 


Labour Court in adjudication proceedings, 
-on the basis of the power conferred on it 
by section 11-A. ` 
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7. “In Workmen of C. С. С. v. State of 


Kerala: the State Government refused to 
refer the dispute to adjudication. The 


. reason given by the Government was that the 
management 


had - taken action in 
accordance with the canons of natural justice 
and prima facie the action of the ‘manage- 
ment was not mala fide. A petition under 
Article 226 of the Constitution of India was 
filed before the Kerala High Court challeng- 
ing the order passed by the Government 
under section 12 (5) of the Act. Subramonian 
Poti, J., observed as follows: . 


“Section 11-A of the Act was introduced 
. in the Act by an. amendment which came 
into force on 15th December, 1971. That 
section conferred powers of an appellate 
nature in the Labour Courts, Tribunals 
“and National Tribunals. The scope of the 
power under section 11-A has been considered 
by the Supreme Court in Workmen of Fire- 
stone Tyre and Rubber Co. v. Management 2 
This section makes а change in the law 
by conferring on the Labour Courts, 
Tribunals and National Tribunals appel- 
late power which enables it to examine a 
case on the merits and if satisfied that the 
order of discharge or dismissal was not 


- justified, to set aside such order and direct 


reinstatement of the workmen on such 
terms and conditions, if any, as it thinks 
- fit, or give such other relief to the work- 
man including the award of any lesser 
punishment. Exhibit P-3 in both these cases 
was passed subsequent to the commence- 
ment of operation of section 11-А of the 
Act and therefore section 11-A would have 
- applied to any enquiry beforé a Labour 
- Court, or Tribunal in case there had been 
. & reference. It is therefore said for the peti- 
tioners in this case that one of the relevant 
questions to Бе considered would be. 
whether evidence recorded at the ‘domestic . 
enquiry would have justified the conclu- 
sion reached by the management and 


.further. whether in the circumstances of 


the case the punishment would be merited. 

1. (1976) 2L.L.J. 108: 49 F.J. Е, 496: 1976 
K.L.T. 125. E 

2 (1973) 1 L.L.J, 278. 


336 ; ` 


. These would have been open to considera- 
tion and would have relevance in the event 
of а reference. Itisalso said that apart 

‘from the question of mala fides of the 
management in dismissing the workmen 
there may be other pleas available by way 
of challenge to an order dismissing the 
workmen............ The Government by saying 
that since the proceedings have been taken 
in accordance with the principles of 
natural justice prima facie it is not mala 
fide has madea very irrational re-mark 


in saying that since there is no mala 
fides no reference is to Бе made 
as if that is the sole ground on 


which reference could be made. It is parti- 
cularly so when the scope of an enquiry 
before an Industrial Tribunal has conside- 
rably been enlarged by reason of section 
11-A of the Act. I am in agreement with 
learned counsel for the petitioners that the 
‘order of the Government shows that the 
Government has chosen to apply a wrong 
test and the approach is quite irrational. 
The reasons stated by it are not supported 
by the facts stated inthe very order and 
the reasons do not lead to the conclusion 
or decision that there need be no 
, reference”. ; 


The validity of an order refusing to refer a 
dispute for adjudication was considered by 
g Bench of ‘the Gujarat High Court in 
Kamdar Sangh v. State of Gujarat}. The 
petitioner-union in the writ proceedings in 
the High Court had sponsored the’ dispute 
‘relating to the discharge of a workmen and 
the State Government had refused to make a 
reference. Earlier the management, had 
sought approval of the Tribunal under sec- 
tion 33 (2) (b) of the ‘discharge of the work- 
: man and it was granted subject to the condi- 
tion that the workman was free to seek a 
reference for adjudication. The Actinz 
' Chief Justice speaking for the Bench observed 
as follows: Е i E 
“The Government has passed ‘its order 
under a complete misconception of its 
jurisdiction in these labour matters and 
-has not borne in mind the most relevant 
factors in this case especially of - the 
statutory change in law which had been 
made after the enactment of section 11-A 
in the Industrial Disputes Act, 1947 be- 


1. (1977) 21.1.1. 353. 
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cause in case of" such industrial disputes 
relating to discharge or dismissal of a 
single workman even if the reference was 
made and the Tribunal was satisfied that 
the order of discharge or dismissal was not: 
justified, it can set aside. the order of 
discharge or dismissal and direct reinstate- 
ment of the workman on such -terms and 
conditions, if any, as it thought fit or give 
such relief to the workman including the 
lesser punishment instead of discharge or 
. dismissal as the circumstances of the case 
might require." , ы E 

8. Тһе, impact of this new provision has 
been examined in the decision in Workmen of 
Firestone Tyre and Rubber Со, v. Manage- 
ment, by pointing out that section 11-A now 
gives full power to the Tribunal to. go into 
the evidence and satisfy itself on both the 
points as to whether һе. . misconduct is 
proved or not, and if proved, whether it 


` would warrant the, punishment of dismissal ' 


or discharge. Their Lordships pointed out ` 
that now the jurisdiction of the Tribunal to 
reappraise the evidence and come, to iis 
conclusion enures to it when it has to 
adjudicate upon the dispute referred to it in - 
which an employer: relies on the ‘findings 
recorded by him in a domestic enquiry Such 
a power to appreciate the evidence and come 
to its own, conclusion about the guilt or 
otherwise was always recognised in a Tribunal 
when it was deciding a dispute on the. basis 
of evidence adduced before it for the first time. 
Now the new law has put both the categories. 
on par-by section 11-A. The Tribunal could 
even hold that the proved misconduct did 
not merit punishment, by way of discharge 
or dismissal and therefore-could award to 
the workman any lesser punishment instead. 


Therefore, the power was given - to 
interfere with the punishment or alter 
the same. The whole 'ratio of this 


decision is that the fetters whicli existed 
under the old law by limiting the powersof . 
the Tribunal to the limitations evolved in the -` 
Indian Iron and Steel Co. Ltd.'s case? has been 
now lifted by this new provision and a 
wide jurisdiction was given to the Industria]: 





1. (1973) 1 L. L. J. 278. M ИЕ 


2. (1958) 1 L. L.J. 260: (1958) M. Lj. (Cl) ` 
266: 1958 S. С. R. 667: 1958 S.C. 3. 285; A. LR. 
1958 S. C. 130. "e NE 
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Tribunal to come to its own decision about 
the guilt or otherwise of the workman 
concerned and even to substitute a lesser 
punishment. The change in law had been 
effected to cover .those. specific’ cases of 
individual discharge and. dismissal .and that 
is why the State Government would have 
now to keep in mind this enlarged scope of 
the. industrial adjudication in the matters of 
discharge or dismissal even of an individual 
workman while making the reference -because 
the original -fetters have now . been. lifted on 
the Tribunal’s jurisdiction.” Fa 


The learned Acting Chief Justice again 
observed:- - ЕС 


“What lies in the ambit of- the Govern- 
ments’ jurisdiction for not making areference 
is to consider whether a-prima facie case 
for reference existed - ог not and whether 
on certain grounds as pointed out by their 
Lordships, it was not expedient to make a 
reference as for example, when the claim 
or was patently frivolous or clearly belated 
or due to its adverse impact. on the iridus- 
trial relations in the State, Therefore it 
` is on these mandatory guide lines that this 


statutory discretion has to be exercised by- 


taking into consideration only these relevant 
guide lines,” ` 


The learned Acting Chief Justice further 

observed as follows: is 

- “The other decisionin Prem Kakar v. State 
of Haryana! reliéd upon by Mr. Divecha 
clearly reiterates this settled legal position. 
There, the Government had prima facie 
found that the concerned workman was 
nota workman within the definition of 
the relevant section and therefore it was 
held that that order was not violated. That 
decision could not be pressed iri aid in the 
present сазе where the’ Government has. 
ignored the most’ relevant facts as to the 
entire change in law enlarging the powers 
of the Industrial Tribunal for adjudication 
of this type of disputes under section 11-A 
and the fact that even the Industrial Tribunal 
had in this very matter passed a ‘condi- 
tional order keeping open this right of the 
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‚ it clear that the Labour 
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workman. Besides, in any event, alter 
such an exhaustive challenge of the order 
of the management on various grounds 
of the inquiry ' as being not proper 
and the order being completely vitiat- 
ed as contended by the union, it could 
never be stated that the union had not 
given any proper ground for seeking this 
reference. Whoever has passed this order 
. on behalf of the Government has completely 
ignored section 11-A from the statute book 
and therefore such atotally groundless 
order is no order in the eye of law and 
must be set aside even in exercise of writ 
jurisdiction. In this view the learned 
Judges set aside the order." 


9. Itis therefore clear that in this case it is 
not seen from the order that the Government 
had kept in mind the provisions of section 
11-A of the Industria] Disputes Act. No 
doubt, in paragraph 2 of the order the 
Government have stated that it is clear that 
the charge against the workman have been 
proved in the properly conducted enquiry. 
Even ifit is assumed from this statement 
that the Government was satisfied on a prima 
facie appraisal of the evidence that the 
finding of guilt in the domestic enquiry was 
Correct, the order does not show that the 
Government considered the question whether 


: the punishment was justified by the proved 


misconduct. A perusal of section 11-A makes 
Court could even 
hold that the proved misconduct did not 
merit punishment by way of discharge or 


"dismissal, and therefore could award to the 


workman any lesser punishment. The section 
confers power on the Tribunal to interfere 
with the punishment imposed in the domestic, 
enquiry and alter the same. This being the 
legal position one of the relevant factors 


Which the Government should have borne in|. 


mind before refusing to refer the dispute for 
ádjudication was the question whether the 
proved misconduct did merit the punis hmen; 
of discharge or dismissal. In this case, the 
impugned order, as I have already stated, 
does not show that thisfact was taken into 
consideration before the passing ofthe order, 


10. Mr. N. R. Chandran, realising the 
impact of. section 11-A submitted that in 
paragraph 5 of the — counter-affidavit, the 
Joint Secretary to Government, Labour and 
Employment Department has stated that 


Г 
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“when the Government on the basis of the 
facts placed before them was satisfied that 
the punishment was not disproportionate to 
“the offence and that it did not amount to 
victimisation, the question of reference to the 
Labour Court or Industrial Tribunal does not 
arise." He also referred to the statement in 
paragraph 3 ofthe counter-affidavit “the 
Government have passed orders after consi- 
dering the conciliation report of the Labour 
Officer, Salem and taking into account all the 
facts and circumstances set out therein". The 
‘learned Government Pleader therefore sub- 
mitted that even if it is not- apparent from 
-the order, the affidavit filed by the Joint 
Secretary to Government, Labour and 
Employment, is clear to show that the 
Government had in mind the question of the 
severity or otherwise of the punishment. 


11. This contention of the. Government 
Pleader has no merit. It has been held by 
the Supreme Court and other Courts that 
when a siatutory functionary makes an 
order based on certain grounds. its validity 
_ must be tested by reasons mentioned therein 
` and cannot be supplemented by fresh reasons 
in the shape of affidavits or otherwise. What 
was invalid in the beginning cannot bécome 
validated by additional grounds later 
brought out. In Commissioner of Police v. 
Gordhandas* Bose J., speaking for the Bench 
‘stated thus : - 


“Public orders, publicly made, in exercise 


of а statutory authority .cànnot be 
construed in the light of explanations 
subsequently given by the officer making 
‘the order of what he meant, or of what was 
in his mind or what he intended to do. 
Public orders made by public authorities 
are meant to have public effect- and are 
* , intended to affect actings and conduct .of 
those to whom they are addressed and must 
-. be construed objectively with reference to 
' ‘the language used in the order itself". 


12. In a Bench decision of the Kerala High 
Court in Workmen J & P vir v. State of 
. Kerala? Balakrishna Erady; J., _ Spoke thus 
for the Court : 





1. 1951 S. С. 7. 803: 1952 
1. W. 212: A. I. В, 1952 S.C. 16, 


2. (1978)Lab I. C. 265: (1977) K. L. T. 54 
F, J. К. 176: (1977) 19 L L. » D = 


5. С, В. 135: 65 
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beginning may, by the time it comesto - 


[1979 ` 


“Under section 12 (5) of the Act, whenever 3 
the appropriate Government takes a. 


decision not to refera dispute for adjudi- o 


cation there is a mandatory duty cast on it. 
. to record its reasons in support of the said - 
‘conclusion and to communicate such 
reasons to the parties сопсегпей, It is: 
therefore obligatory on the part of the 
Government to set out in. the communi- 
cation issued to the parties, Clearly and- . 
preisely, the grounds on which the request 
for reference was being declined. The 
Government cannot, therefore, be heard to 
say that in addition to the reasons men-; 
tioned by them in the order certaia other” 
relevant facts or grounds not disclosed in. 
the order had also weighed with them in 
reaching the conclusion that no reference: 
need be made."' + 
13. In Mohinder Singh Gill v. Chief- Election 
Commissioner. Krishna Iyer, J, observed as. . 
follows: : 


“The second equally relevant - mat = is 
that when a statutory. functionary ‘makes 
. an order based on certain grounds, its 
validity must be judged by the reasons so : 
mentioned and cannot be supplemented by 
fresh reasons in the shape of affidavit or 
Otherwise, an order badi in the 


: Court on account of a challenge, 
..validated by additional шош 
. brought out.” 


14. Onan analysis of the decisions above - 
referred to it is clear that the Government}: - 


‘get 
Jator 


have. mot based its decision on а considera:| ^: 


tion of relevant facts-and c.rcumstances. The 
Government failed to consider a very. ‘relevant 


facts viz., whether the proved misconduct inj." . 
the instant case merited -a> ‘punishment -of б. 


dismissal. When once:this.Court is satisfied 


that the Government have not: applied|-^ 


its mind to the provions contained in section 
- 11-A of the Industrial Disputes Act, it will. 
. be open to this Court to quash the, order of 


the State Government. In the circumstances, 
the writ petition is allowed and the impugned 
order dated 10th March, 1977. is quashed.| - 
The State Government is directed to dispose - 
of the matter afresh in accordance with 


law in the light of the observations contained `- 


Bere. There will be no order а5 · to costs. 
RES. Writ petition allowed, 


1. (1978) 2 S.C.R. 272: (1978): 2° S. C..J. 441: 
(1978) 1 S, C. C. 405: A. T. R. 1978 5, О. 851, 
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IN THE HIGH COURT OF JUDI-. 
CATURE AT MADRAS. 


Present:— V. Balasubrahmanyan, J. 


Abdul Rahiman Rowther; Son of Vapriya - 
Khiya Rowther at Thiruppalathurai, Papa- 
nasam Taluk .. Appellants* 


у. 


Komalathammal, wife of С. У. Rajagopala- 
chariar at **Parijatham", Luz Church Road, 
Mylapore, Madras Respondents. 


Civil Procedure Code (V of 1908), section 47 
—Suit on mortgage decreed ex-parte—Appli- 
cation to declare decree as null and void alleg- 
ing want of territorial jurisdiction —Objec- 
tion not being one concerning competence of 
the Court cannot be raised in execution 
proceedings —Objection also held to have been 
waived on the facts. 


Two appeals were filed by a judgment- 
debtor under mortgage decrees against 
orders passed on application filed by him 
under section 47 of the Code of Civil Proce- 
dure, to declare that the ex parte mortgage 
decrees obtained against him by the decree 
holder were null and void for want of terri- 
torial jurisdiction of the Court which passed 
the ex parte decrees. Applications of the 
judgment-debtor were dismissed by the 
lower Court and appeals against the dis- 
missal of the application to the lower appel- 
late Court also shared a similar fate. The 
learned Subordinate Judge, passed a com- 
mon judgment in the two appeals holding 
that the judgment-debtor was not entitled in 
the execution proceedings to raise a question 
of want of territorial jurisdiction in the 
Court which passed the decree. 


Held, that the only objection of the judg- 
ment-debtor in the present case, was that 
the properties which were the subject-matter 
of the suit mortgages were outside the terri- 
torial jurisdiction of the learned - District 
Munsif who decreed the suits. This cer- 


*A. A. О, Nos, 203 and 204 of 1974. 
26th July, 1978. 
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© : Бе either express or 
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tainly was not ап .objection going to the 


competence of the Court. In any case, even 


this -objection must be deemed to have been 
waived by the judgment-debtor. Waiver may 
implied. An implied 
waiver can be gathered by the conduct of the 
person who isstated to waive a particular 
right of his. Inthiscase, by his masterly 
inaction both at th» stage of the preliminary 
decree aad at the stage of the final decree in 
the suit, the judgment-debtor must Бе 
deemed to have waived whatever: objection 
to territorial jurisdiction he might have put 
forward in his written statement which he 
filed in answer to the suit claim. — [Para. 7.) 


Cases referred to :— 


Rajah Satrucherla v. Rajah of Jeypore, (1927) 
52 M.L.J. 605: 25 L.W. 671: LL.R. 50 Mad. 
882: A.LR. 1927 Mad. 627; Seth Hiralal 
Pathi v. Sri Kali Nath, (1961) 2 S.C.J. 592: 
(1961) 2 M.L J. (S. C) 157 : (1961) 2 
An. W.R. (S.C.) 157 : (1962) 2 S. C. К. 747 
A.LR. 1962 S.C. 199; 


Appeals against the Appellate Order of the 
Subordinate Judge, Thanjavur dated 6th day 
of August , 1974 in C. M. A. Nos. 182 and 
175 of 1974 preferred against the order of 
the District Munsif's Court of Thuraiyar and 
made in E. A. Nos. 474 and 471 of 1973, in 
E. P. Nos. 257 and 256 of 1972 in O. S. Nos. 
453 and 452 of 1969 dated 9th July, 1973. 


Krishnan, for Appellants. 


K. Sarvabhauman, for Respondents. 
The Court made the following 


Оврвв. — These two appeals have ben filed 
by the judgment-debtor under a decree. They 
arise out of applicaiioas filed by him under 
section 47 of the Code of Civil Procedure, to 
declare that the ex parte decrees obtained 
against him by the d:cree-holder were null 
and void for want of territorial juris- 
diction of the Court which passed the 
ex parte decrees. These applications of the 
judgment-debtor were dismissed. The 
appeals against the dismissal of the applica- 
tions also shared a similar fate. The 
learned Subordinate Judge, passed a common 
judgment in the two appeals holding that 
the judgment-debtor was not entitled in the 
execution proceedings to raise a question of 
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want of territorial jurisdiction in the Court 
which passed the decree. — . : 


2. Mr. Krishnan, learned counsel appear- 
ing for the judgment-debtor in > these 
appeals, submits that the suits against his 
client were on mortgages of  immovable 
properties situaté outside the territorial 
jurisdiction of the Court in which the suits 
were filed. He further submits that in both 
the suits preliminary and final decrees for 
sale were passed by the District Munsif of 
Thiruvaiyaru as though he had territorial 
jurisdiction over the subject-matter which he 
infact did not possess. 
pointed out that the judgment-debtor had 
filed written statements in both tbe suits 
questioning the territorial jurisdiction of the 
learned Distrisí. Munsif. The contention 
of the learned counsel is that notwithstanding 
that the suits were tried and decided ex parte 
against the judgment-debtor, that would not 
prevent him from applying under section 47 
Code of Civil Procedure, for a declaration 
that the decrees were void and unexecutable 
since they were passed by a Court not possess- 
ing the requisite jurisdiction. 


3. Learned counsel cited'in support an old 
ruling of a Division Bench of this Court 
reported in Rajah Satrucherla'v. Rajah of 
Jeypore!. That was a case ofa decree in a 
mortgage suit for sale in which the 
mortgagor-defendant sought to raise the 
question of want of territorial jurisdiction 
in the trial Court at the stage of execution 
of the mortgage deeree. The mortgagor’s 
particular contention was that the final 
decree was passed by a Court which did not 
possess the requisite jurisdiction. It would 
appear that in that case, between the 
date of the preliminary decree and the 
date of the final decree in the mortgage 
suit, the local area in which the 
property was situate was take1 away 
from the jurisdiction of the Sub-Court in 
which the suit was filed. Objection having 
been taken against execution on the score 
that the Court which passed the decree had 
no jurisdiction to do so, the question before 
the Court was whether the judg.nent-debtor, 
by his conduct, had waived his right 
to object to the jurisdiction before 
the passing of the final decree. The 


1. (1927) 52 M, L. J. 605 :251. W. 671 iLL.R. 
50 Mad. 882 : A. I. R, 1927 Mad, 627, E 
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Learned counsel- 


-— 


learned Judges, Wallace and Jackson, JJ., 
who decided the сазе, held that even where. 
there was a waiver ofa right to object to 
jurisdiction before the trial Court, that-would 
not bar a party from raising the questton in 
execution preceedings; In that view, the 
learned Judges held that the sale of the 
mortgaged property in execution of the decree 
was without jurisdiction and set aside the 
sale on the ground that the final decree 
itself was passed by a Court without 
jurisdiction.  : ; : 


4. This decision was apparently cited by 
Mr. Krishnan, because the ground on which 
the two Courts below had rejected the- 
judgment-debtor’s objection in the · present 
case was that he must be deemed to have 
waived his objection to jurisdiction when he 
remained ex parte both at the stage of tbe 
preliminary decree and at the stage of the 
final decree. a xt 


5. While the decision cited by learned counsel 


. is apposite for the present purpose, I am of 


the view that it is no lenger good law in view 
of the clear enunciation of the legal position. 
by the Supreme Court ina case reported in 
Seth Hiralal Pathi у. Sri Kali Nath. The point 
which arose in the case before the Supreme 
Court was whether the judgment-debtor 
under a decree passed by the High Court of“ 
Bembay could apply fora declaration that 
it was null and void on the score that, in 
the first place, the High Court had no 
jurisdiction to entertain and try and 
determine тһе suit. It appeared. from the 
facts in that case that t he suit was entertained 
by the High Court after it gave leave to sue 
on the score that a part only of the cause of 
action accrued within the territorial limits 
of the jurisdiction of the Bombay High 
Court, Half-way through the suit, the matter 
was referred to an arbitrator and subsequently, 


` the award of the arbitrator was passed into a 


decree by the High Court. The decree of 
the High Court was transferred for execution 
to the District Judge, Agra. Before the 
executing Court, the judgment-debtor raised 





1, (1961) 2 S. C. J. 592: (1961) 2M Т.Ј. (S. €) 
157: (196!) 2 An. W. R. (S. C.) 157: (1962)2 
S, C. R. 747: A. I. К. 1961 S. C. 199. 
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the question of jurisdiction of the Bombay: 


High Court to pass the decree. It was 
contended before the Supreme Court that 
the Bombay High Court was. not right in 


granting leave to sue to the plaintiff inasmuch · 


as no part of the cause of action. accrued 
within the territorial limits of thar High 
Coürt. The Supreme Court dealt with this 
contention in the following passage:— ` 


“Whether the leave obtained Һай been 


rightly obtained or wrongly obtained is not. 
a matter which can be agitated’ at the’ 


execution stage. · The validity of a decrée 
can be challenged in execution proceedings 
only on the ground that the Court which 
passed the decree. was lacking in inherent 
jurisdiction in the sense that -it could -not 


have sesin of the case because the subject- . 


matter was wholly foreign to its jurisdic- 
tion or that the defendant was dead at the 
time the suit had been instituted or decree 
- passed, or some such other ground which 
could have the effect of rendering the 
Court entirely lacking in jurisdiction -in 


respect of the subject-matter of the suit 


or over the parties to it.” 


6. Proceeding further, the Supreme Court . 
distinguished between an objection to juris-. 


diction in the sense that the objection goes to 
the root ‘of the jurisdiction, on the one hand 


and an objection to jurisdiction which is. 


based purely on the territorial distribution 
ofthe business of administration of justice 
as between different Courts. The Court 
observed : е : 


‘Tt is well-settled that the objection as to 
local jurisdiction of a Court does not 
stand on the same footing as an objection 
to the competence of a Court to try a case. 
Competence of a Court to try a case goes 
to the very root of the jurisdiction, and 
where it is lacking, it is à case of inherent 
lack of jurisdiction. Ор thé other hand, 
an objection as to local jurisdiction of a 
a Court can be waived and this principle 
has been given a' statutory recognition by 
enactments like section 21 of the Code o 
Civil Procedure". - 


On the facts of the particular case before 
them the Supreme Court held that when the 
defendant agreed to resolve the question ia 
controversy in that suit by a reference to 
arbitration, he must be deemed to have 
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waived his objection as to territerial juris- 
diction of the Bombay. High Court. In the 
circumstances, the Supreme Court held that 
the defendant was estopped from challenging 
the jurisdiction of the Bombay-High Court 
to entertain the suit at any subsequent stage. 
On this basis, the Supreme Court held that 
the judgment-debtor was not entitled to 
object to the execution being levied on the 
basis of the judgment of the Bombay High 
Court. 


7. -In my view, this authoritative pronounce- 
ment of the Supreme Court making a distinc- 
tion between an objection, as to inherent lack 
of jurisdiction, on the one hand, and a mere 
objection, to the ‘territorial jurisdiction of 
the Court on the other, is germane to the 
present case. The only objection of the 
judgment-debtor, in the present case, is that 
the properties which were the  subject- 
matter of the suit mortgages were outside 
the territorial jurisdiction of the learned 
District Munsif of- Thiruvaiyaru. This 
certainly is not an objection which goes to 
the competence of the Court. In any case, 
even this objection must be deemed to have, 
been waived by the judgment-debtor. Waiver 
may be either express or implied. An 
implied waiver caa be gathered by the conduct 
oftbe person who is stated to waive a 
particular right of his. In this case, by his 
masterly inaction both at the stage of the 
preliminary decree and at the stage of 
the final decree in the suit, the judgment- 
debtor must be deemed to have waived 
whatever objections to territcrial jurisdic- 
tion he might have put forward in his written 
statement which he filed in answer to the 
suit claim. І 


8.. In these circumstances, I must reject the 
contention of learned counsel for the 
judgment-debtor. The appeals are dismissed 
and the order of both the lower Courts are 
confirmed. However, there wil! be no order 
as to costs. 


R.S. ——— ` Civil Miscellaneous Appeals 
dismissed. 


392.  . 
[FULL BENCH] 


IN- THE HIGH COURT OF JUDICA- 
. TURE AT MADRAS, . 


` PRESENT =P. S. Kailasám, CI., р Кайа- 
swami and V. Balasubrahmanyan, JI.. 


"*Akilandam Ammal Appellant” 


v. 


Indrani and others Respondents. . 


Tamil Nadu Agriculturists’ Relief Act (IV 
of 1938), section-8 (as amended by Act VIII 
of 1973) —Effect of amendment of Explana- 
tion (1)—All payments adjustable оту, to- 
wards pr incipal Interest would stand. wiped 
out. 


The framers of the Act never intended that 
the creditor should get anything more than 
the principal. The refinement that has been 
made after the amendment in 1973 is that 
whatever amount has been paid will be adjust- 
ed towards the principal. · The result will 
be that the- creditor will lose the interest as 
all payments will have to be^adjusted towards 
the principal and the principal will get re- 
duced. The change that has been brought 
about is that though under the Act before 
the amendment the interest paid under certain 
circumstances was not adjusted towards the 
principal and thus the principal still remained 
payable, by virtue of the ‘amendment to the 
Explanation to section 8 all payments are 
adjusted only towards the principal, thus re- 
ducing the principal amount payable. The 
result would be that even in the absence of 
sub-section (1) of section:8, the interest would 
stand wiped out. [Para. 3.] 


Case referred. to:— , 


Ramanatha Chettiar v. Gomanathan Chettiar, 
(1974) 1 M.L.]. 221. 
Appeal under clause 15 of the Letters Patent 
against tlie Judgment and decree of N. S. 
.Ramaswami, J., dated 2nd July, 1975 in 
`С.М.А. No. 524 of 1973, preferred against 
the order of the Sub-Court, Tiruchirapalli in 
E.P. No. 416 of 1972 in O. = No. 153 of 
1969. - 


"LP.A. No. 80 of 1976. . 
**This case had escaped notice. 
the judgment is regretted—Ed. 


61h Decemb,z, 1976 
Delay in publishing 


" THE MADRAS LAW JOURNAL REPORTS `. 


T. R. Rajagopalan and T. R. Rejaranon, EX 
for Appellant. gs 


V. Ratna Mudaliar. and R. Shaimughan, for 
Respondent. 2 


om^ 


The Judgment of the Court was delivered by 


Kailasam, CJ.—This appeal is _ preferred | 
by the decree-holder. Не filed thë- 
suit, О. S. No. 153 of 1969 for the 


reeovery of a sum of Rs. 10,591.50 being 
the principal and interest due on a рготіѕ-: 
sory note executed by the first defendant's . 
husband and the father of the other -defen- 
dants in favour of the plaintiff for a sum of. 
Rs. 10,000 payable- with interest -at 12 per- . 
cent. per annum, but the claim being res-. 
tricted to six per cent. per annum. The suit - 
was filed on llth April, 1969. and a: decree - . 
was obtained on 16th February, 1970. Inte- — 
rest оп the principal amount was paid on | 
various dates; According to the plaintiff ` 
three amounts were paid towards his loan: 
a sum of Rs. 2,500 on 13th April, 1970; a — 
sum of Rs. 1,000 on 21st November, 1970; 
and a-sum of Rs. 2,500 on 24th July, 1971;. 
in all a sum of Rs. 6,000. . The only ques- · 
tion is how this amount should be appro- 
priated. According ío the plaintiff the inte- 
rest amounts to Rs. 2,222-83 and, therefore, 
giving credit to the sum of Rs. 6,000 the. 
amount outstanding is Rupees 4,000 princi- 
pal and Rs. 2,222-83 interest. ` According: 
to the. defendant (judgment-debtor), as a 
sum of Rs. 6,000 has been paid, the princi-" 
pal outstanding is only Rs. 4,000 and the 
dccree-holder will be entitled to interest only. 
from, 1st May, 1972, to 21st March, 1973 at 
nine per cent. per annum, as provided for 


under the Tamil Nadu. Agriculturists! Relief . ` 


Act. - 


2. Section 7 (1) of the Tamil N adu Agri-. 
culturists’ Relief Act provides that, notwith- - - 
standing any law, custom, contract- or -decree 
of Court ta the contrary, all debts payable by 
an agriculturist on thé 1st March, 1972, shall 


. be scaled down in accordance with the provi- 


sions of Chapter II of the Act: . ` Sib- -section 
(2) of section 7 provides that no -sum in 
excess of the amount as: scaled down shall be 


пу Us 


seg & 


ii] 


recoverable from him, -Séction^8 is import: 
ant and it provides that debts incurred: before 
thé 1st March; 1972, shallbe: scaled down" ‘in 


ihe: manner’ mentioned {һегейпдег" 'nafiely; - / 
Nat чй, tah Гь 


(1), Omitted; M RAS QM C 


NI i sent 1 tol enyi 


с, 


(2) Where atr agticulturist ‘has paid ‘io*dny 
creditor twice the amoitit of ‘the. principal 


whether. by way of -principal ‘or interest ór ` 


both, such debt, including: the ‘principal, shall 
be deemed to be wholly discharged. i 


(3) Where thé sums repaid by way of prin- 
cipal ог, interest or both fall short of, twice 
the amount of the principal, such amount: only 
: 8s would make up this shortage, or the prin- 
| cipal amount as is otitstanding, whichever is 
` smaller, shall, be repayable, ., .. eee. M 


(4) ........ Е E : 


Explanation 1: In determining the amount 
repayable by a debtor under this section every 
wards the principal; ‘notwithstanding that dd 
has expressly , stated in writing that süch 
payment shall be i in reduction of interest. . 


Sub:section - ( 1). of: iéction 8, before. it е 
omitted by the. amending Ad: AME of.1973, 
read” as Te ; i эг АӨ 


. (1) All interest outstanding’ “on. ње it 
` October, 1937, in favour of any- creditor of 
an agriculturist, whether the sum may "bé 
~ payable’ under law, custom «or. contract .or 
undér:a décree ‘of Court and 'whether the 
debt or other obligation has ripened. into.a 
decree or not, shall be -deemed to.be: dis- 
charged, -and ошу. the principal. .or such 
portion thereof as, may.be outstanding shall 
., bé ‘deemed to be the amount, ев Љу 
ће agriculturist on, ‘that date. | 


Explanation 2 tò section 8, as it. stood before 
the amendment, read as follows— 


"Tn determining the amount ‘repayable. Ьу. 
a debtor under this. section every payment 
made by him shall be credited: towards ће 

. principal unless he has expressly stated in 
writing that such’ a mu ‘be in re- 
 düctión of ` interest." : 


Now in Explonotton (1) after the amend- 
ment by Act “VIII of 1973, instead of the 
words ‘unless he has. expressly stated in 
writing’, the words, ‘notwithstanding ‘that’ he 
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has expressly stated in.writing һауе been 
substituted, the result being that after the 
amendment: of Explanation (1) by Act VIII 
` of: 1973, whenever any payment is made, it 
should. be adjusted towards the principal; even 
though "it might be expressed: t9 be a ‘Pay 
ment она ше. interests ; 
Тһе contention: pat ойы: оп behalf 
e the--appellant (decree-holder) ` is-that as 
sub-section: (1) of section! 8 has been omit- 
ted by Act VIIL-of 1973, the-.interest out- 
standing: is:not' wiped. out, with the- result 
that the liability to рау. interest continues; 
Therefore, according +0 the ‘learned counsel 
for the: appellant, while: every payment made 
should Бе adjusted towards the principal, the 
interest accrued: on-the ‘principal; till:such pay- 
ment or- on the principal as-it'stood. after. the 
payment of interest would’ continue and would 
be‘ payable in addition -to the. principal. ‘On 
thé" other- hand, ‘learned counsel for the res: 
pondents ' submits that the contention of the 
appellant is opposed: -to'the provisions of.sub- 


Section (3) оѓ ‘section 8 of ‘the Act. His sub- 


mission 'is that. while Explanation (1) to.sec- 
tion 8 inakes it compulsory: that évery pay- 
mënt made by the:debtor should be.credited 


-towards’ the -principal sub-section :(3). of sec: 


tion 8-makes only, the: principal, after such 
adjustment, payable. under the: Act.  Sub- 
Section (2) ‘of seston 8 кете T 


nud, 


“Where. ап agricilturist. ‘bas paid to any 
creditor twice the amount of the principal 
whether by, way of principal or interest or 
-.both;.such debt including the ' principal 
' shall bé deemed fo Ље өү up ү 


Bot рл, 
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There is no difficulty ‘so far às РЕА 
(2) of section 8 is concerned and the contro-: 
versy, only centres round: sub-section '(3) ‘of 
section 8, Sub- section’ (3) ‘provides, firstly, 
that where the suis repaid by way of prin- 
cipàl or interest or both fall short of twice 
the amount of the principal; such amount only 
as would make up the shortage. shell be re- 
payable. -So far as this part of the ` provi-. 
sion -is concerned, . there is no problem for 
the amount payable i is taken as twice the prin? 
cipal, and all amounts paid towards the prin-, 
cipal and interest should be given credit’ to, 
and the liability is confined. only- to the! 


884. 


“Мм t 


amount, that ‘would fall ‘short of twice the 
principal, ... The controversy. relates ‘to the 
later clause, "on the.principal:amountias is 
outstanding, whichever-is smaller.shall be re- 
payable}: : Under sub;section (2).of. section 
8, the, amount „that. falls :short;of twice the 
principal amount orsthe principal amount as 
is outstanding alone is repayable. ^ Under 
sub:section (1), of section; 8 as. it stood before 
its amendment by. Act VIII of. 1973, or under 
sub-section (3) ;of. section. 8 with which we 
are dealing, the intention, appears to be.clear 
that. what, the. creditor; is: ‘entitled to, is only 


towards the principaluand therefore, the prin- 
cipal would. automatically:,get reduced when: 
ever ‘any such payment,is made; .Thus.only 
the principal joutstanding, is payable,.under 
sub-section (3): of section:8.. , As this.section 
specifies the principal which..is .payable,: the 
Legislature omitted. section 8, (1) as there was 
no necessity for providing for;the wiping gut 
„of the interest. : Under-‘section 8 (3). of..the 
Act, before. the amendment in 1973, the 
amount payable was: either, the amount which 
fell. short of. twice. the: amoünt of the. princi- 
pal or the principal! as was outstanding on 
It is therefore clear that the 





of 
8,- the interest would staid wiped out. 
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4... This: was the view taken by,.a Bench 
of. this, Court in; Romanatha Chettiar у. 
Omanathan Chettiar’... We agree with the 
view {акеп Бу, ће learned Judges. and hold 
that the contention put forward by, the judg- 
ment-debtor is right. The appellat will be 
entitled 'to a ,decree;for. only, a. sum - of 
Rs, 5,453. The result. іѕ: Њаё the appeal is dis: 
missed; but, in the circumstances of the сазе, 


there will be по 'order.as to costs... . 
Rin. о ek 


Appeal dismissed. 
ie ee ee a 
IN THE HIGH COURT*OF JUDICA- 
TURE AT MADRAS. .?" | 40 0757 
Present:—S. Natarajan, ].: „1. _ 


Mohamed ‘Ibtahim and another =" ~ 
| | .. - Petitioners 





v. IS ML 
sob us SS to... i out 
Abdul^Azeez, represented: by: his: Power 
Agent! M. Mohamed Jaffar . ^. .- 
089 0:7 5 a. Respondenti 

PE cum E t лү үз T» DET t X^ n 
Civil’ Procedure Code (V of 1908), Order 
37,. rule: 2—Under-chapter: suit: —: Allegation 
of: plaintiff obtaining.. assignment of promis- 
sory note from original promisee:— .Defen- 
dants’, prayer for unconditional leaye—Alle- 
gation of defenilants’ ` being >!-agriculturists 
“ititled to benefits—Conditional leove*granted, 


Гб ойо; t5 


- An “under chapter’ suit жаз filed; Бу ће res- 
""pohdent on the foot that he had; obtained, an. 


assignment of the suit, promissory, note from 

the original promisee} | =: ·. | 
The revision petitioners applied under Order 
37, rule 8, Civil Procedure“ Code, "praying 
for unconditiorial leavé to defend the'suit but’ 
the Subordinate Judgé declined'to^grant un- 
conditional: leave гапа: granted them condi- 
tional leave. by calling upon thém to deposit 


> 


one-half of the suit amount before entering |, 


defence: ' To challenge’ thé. correctness ‘of: 
that' order the petitioners і preferred. the: pre- 
sent revisiom petition.. © > 7.1: 
Held: The contention of the. petitioners that 
the Subordinate Judge had found that their 
claim raised а triable issue for consideration 
Е il ` : E a 5 x ri an TA 
17 (1974) 1 ML].221. 0 gt 
*G.RP. No. 236 of 1979,> ..—.20ff. June, 1979. 


ge mue 
v 


in the suit cannot be sustained: The plea. 
regarding the status of the petitioners as agri- 
culturists entitled them: to only certain bene- 
fits in the matter of scaling down of inte- 
rest. It will not impinge upoh their liability 
to pay the amount claimed under the ‘suit, 
promissory note especially when the petition- 


ers had not denied their ‘liability. under -ther 


promissory note;!. Such’ being ‘the case, it. is 
futile for the petitioners to contend that _they 
have raised a triable issue in the case and 
in view of the acceptancé,-of their ‘stand by 
the Court below, they should not have been 
called. „upon -to deposit -one' half. of" the: suit 
amount as а condition \precedent. . In that 
view of the matter, the order’ of -the- Court 
below can well be sustained... ‚э [Para.:5.] 


The petitioners were ‘given ‘two months time 
from the date of the High Court's order to^ 
deposit thé aniount directed ды the lower 
Court to be deposited . Е [Раға. 6. ] 


Cases referred to: "n 


M|s. Baba Industries ТУ. _ Mehta. Traders, 
(1977). 2 M.L.].. 479:.90 L.W, 7042 А., 
I.R. 1978 Mad. 146?" ` Raghavaveera ' Sons 
v. Mrs. Padmavathi; (1978) 1.M.L.J.. :36: 
90 L.W: 697: A.I,R. 1978 Mad. .81. 


Petition ander section Hs of Act V of 1908, 
praying the: High Court to revise the Order 
of the Court ‘of the · Subordinate Judge, 
Nagapattinam: dated '6th. October, 1978 and 
made’ in I:A.. No. 928 of 1975- їп 0.5. 

No. 82 of 1975: -ou d. meh Ue 
V . Sridevan, ‘for Petitioners. EE oad 


Р. Ananthakrishnan Nair, for Respondent, 
The Court delivered the following . 


JUDGMENT.——This - reviSiori: has beén: prefer- 
red by thé defendants’ in O.S. No..82 of 
1975 ‘on the file of the Courts of the Subordi: 
nate Judge, Nagapattinam..: That: suit. was 
an under-chapter suit and has been filed -by 
the respondent бп the foot that he Һай obtain- 
ed an assignnient: of the suit~ D 
note from the original рготіѕее: 


2. „Тһе petitioners herein’ filed, an applica- 
tion under Order 37, rule. 2, Civil Procedure: 
Code, praying for unconditional leaye to 
defend the suit. The Subordinate ‘Judge 
declined to grant unconditional leave. and 
granted them conditional leave by calling upon 
the petitioners to deposit one-half of the suit 


MOHAMED IBRAHIM 0: ‘ABDUL AZEEZ (Aatarajan, F) 


395 


athount before entering defence. ` Tt is to chal- 
lenge the correctness “of. that order the peti- 
tioners havé come forward with this revision. 


3. Мг. Sridevan, the. learned counsel for 
the petitioners States that , the Subordinate 
Judge has found that there іѕ а triable, issue 
in the suit and having rendered. such a find- 


ing, the, learned Judge. ought not to, -have’ 


imposed. "conditions on. the , pétitioners. . In 
support of-this contention, he relies upon ‘the’ 
decisions їз M|s. Baba "Industries. v.. Mehta 
Ттайёгз\ and Raghavavéera Sons v. Mrs. 
Padmavathi®.. What has been held.in both 
those, cases is that if the Court is satisfied. 
that the defence of the defendant is acceptable. 
though. prima, facie or that the defence raises’ 
a triable issue or that the contentioiis’ raised. 
by, the defendant can only be determined after. 
due trial of the сазе, then in such. circum: :' 
stances, the Court ought not to.impose a 
condition. i in the. matter of the payment of' 
the plaint . Amount sought for by the plaintiff , 
into Court ав pounit} before. the grant: of 
such leave... m е б 


4г Mr. Ananthalkrishnzà Nait, the ра, 
cotinsel for thé respondent. submits that in 
this case, thé Court below has not found the’ 


: éxistence of any triable issue in favour of 


the petitioners as contended by them. · He 
points out that, the , primary contention. , put 
forward by.the- petitioners in. the application, 
was that the suit should, have been filed within 
six months from the date of the cause of 
action’ and that not having been done, ‘the 
suit ‘was not maintainable. This contention 


~ has been repelled by the Subordinate Judge 
' for there was no tracé of material to even 
' remotely sustain this plea. 


The other ground 
put forward by the petitioners was that they 
are agriculturists and, therefore, they are 
entitled to claim benefits unde- Ordinance 
VIII of 1975. It is only with reference to 
this plea, the Subordinate Тийре has observed 
that since the plaintiff refutes the contention 
of the petitioners that they are agriculturists, 
the question of determining the status of the 


` petitioners as agriculturists will have to wait 


the trial of the suit, but that will not entitle 





uc п 2 M.L.J. 479: 90 L.W. 704: ALR, 1978 
ад. 6. 

2. ds 1 M.L.J. 36: 90 L.W, 697; АЛ.В, 19 
Mad. gl. D ` ' ATA, 197 
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thé’ petitioners to ask for unconditional leave 
to defend the suit. Inasmuch as the petitioners 
had not disputed or denied the execution of 
the promissory note, the Subordinate Judge 
hag directed the petitioners’ to deposit | one- 
half of the suit ‘claim, before entering. defence 
in ‘the suit; ' | 45 
5. Ona consideration of die matter, the 
contention of the petitioners that the Subordi- 
nate. Tudge has : found that their claim’ raised 
a triablé issue for. consideration in the. suit 
cannot be stistained. The „plea vegarding the 
status of the petitionérs as &griculturists will 
entitlé them опу to.certain benefits in the 
matter of scaling down of interest etc. It 
will not impinge upon their liability to pay. the 
amount .claimed under the suit promissory 
note, especially, when the petitioners have not 
denied. their liability _ under the promissory 
note. Such being the саѕе, if is futile for 
the „petitioners -to say. that they have. raised 
a triable i issue in the case and in view of thé. 
ссерќапсе of their stand by the Court below, 
they should not have been called upon ' to 
deposit one-half of the suit ariount as a cóndi- 
ion precedent.’ In that view of the-matter. the 


order of the Court below can well be-sustain- 


ed. The revision will, ^ therefore, 
dismissed. "^ No costs. 


6. The petitioners are given two | months” 
time from today to deposit: the. amount 
directed’ by the lower Court to be deposited. | 


RS. = Revision . petition 
E ` dismissed .. 


‘ 


. stand 
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IN THE HIGH COURT OF e 
TURÉ AT MADRAS. 

PRESENT :—4. Faridin. p Е 
S. Ramamurthy | we Petitioner* 
2. | PEL 


m a 


The Manageiért + ‘of Neyveli Lignite 
Corporation: Тлӣ.,: Neyveli, South- Arcot 
District: and another’ LS Respondents. 


Cónititutiosi óf "India: (1950), Article 226—- 
Petitioner’ ‘employee ^ of “Neyveli Lignite 
Corporation - = г Charged with theft of article 
belonging to' the "Corporation — Domestic 
enquiry’ conducted ‘by “Plant Engineer — 
Punishment of dismissal awarded—No proof 
of -alleged, stolen article belonging. to the. 
Corporation or to any of its, employees — 
Theft held not _proved—Plant Engineer not. 
proved.to be competent authority to -hold 
enquiry—Punishment of dismissal not upheld, 


The petitioner - was emploved as а. store- 
kéeper, of the . Neyveli Lienite Corporation 
Limited. On 21st Tune, 1973 when, he was 
coming out of the factory, his, cycle - was 
checked bv the watchman and -he was taken, 
to the Sainik’s room. It ‘was alleged’ that а 
brass-screw 1’ in leneth and 1.2 ke. in weight 
was removed from hig cycle, ‘where it' had. 
been’ kept, wrapped in a khaki cloth. A 
statement was ‘recorded and the petitioner 
admitted that ‘the rod was found in the khaki 
cloth and further stated that‘it was not 
known how it came to be placed on his 
cycle. A charge memo. was issued and the 


'. petitioner was suspended from service. 
Subsequently an’ enatiry was Ней hv the 
` Plant Ensineer of the Management. Charges 


were held.to be. proved and the petitioner was 
dismissed from iservice. ` The petitioner 
ünsuccessfullv preferred appeal as provided 
for bv the Rules and subseatentlv raised am 
industrial diennte under section 2-A of the 
Industrial Disputes  Act.s The : petitioner 
contended that the Plant Engineer’ who 
conducted the enquiry was .not ће competent 
authority. But the ‘Labour. Court negatived 
the contention and held that. the charges were 
proved. and that the petitioner was, not ue 
r = I 


— 





* w/p.Nó; 3890 of 1976, ^ | ^ E 
EE LS 120 2st in, 180, 


to any relief. 


at On а writ petition by the 
petitioner, E RC 


“y quee rey 


Held, that according to Standing Order 47 
(c) of the Standing Orders which. came into 
forcë on 3151 January, 1971, the employees 
of the company authorised to hold the 
proceedings should be specified by the manage- 
ment from time to time. If it was in. forcé 
on the: date, of the enquiry. in the present 
čase, it ‘was only -the’ Stores’ Officer, . who 
would have been the competent authority to 
hold the disciplinary proceedings and award 
.thé major’ punishment of ‘dismissal. · But’ the 
enquiry had been held and the punishment of 
dismissal awarded only by the Plant Engineer, 
No doubt, in the first appellate order it was 
stated that the Plant Manager' or the Plant 
Enginer was the competent: authority -to 
impose the ` punishment. Ва: it was. not 
stated in that order that the Plant Engineer 
had been authorised by thé Management as 
requifed by the Standing Order to hold the 
enquiry and empowered to award the punish- 
ment of dismissal. No doubt in the second 
appeal memo. the'petitioner Һай: not raised 
this question orice again; ‘Tt ig not possible 
to hold from this circumstance ‘that ће peti- 
tioner shad abandoned his contention, since 
he had’ repeated: the»coritention that had been 
raised in: the first appeal. “The. Management 
had not produced: any record: to show that 
the Plant Erigineer who held the enquiry and 
awarded punishment of dismissal was’ autho- 
rised in that behalf by the Management. The 
Labour Court's éonclüsión in the matter" is 


not acceptable: The objection raised by the 


petitioner that the Plant Engineer has not 


been proved to be the competent "Aüthority “2. ‘The petitioner was employed ‘as а store- 


has to be upheld. : [Раға. 6.1 


Опе оѓ the ingredients of the offence of theft 


is that the. property involved must belong to 
some person and the, person alleged- to have 
committed: theft in respect of the property 
must have removed. that property. In the 
absence of any finding .at. the enquiry that 
the rod removed from the carrier of. the peti- 
tioner’s cycle when he was leaving the premises 
of the ‘Management was property. either of 
the Management ог of any:workman employ- 
ed under the Management or that. it^ was 
lying ‘in any workspot -or other’ premises 
belonging to the company before it^ was 
‘found oñ the ‘carrier. of. ће. petitioners 
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"cycle, it is nof possible to hold that the peti- 


tioner had committed theft of the rod or an 
offence of unlawfully remoying the rod from 
any workspot or any premises belonging to 
the. company. ` Тһе punishment -of dismissal 
awarded to the petitioner was therefore 
invalid. ` Accordingly the order of the 
Labour Court was liable to be quashed. 

[Para. 7.] 


Petitión under Article.226 of the Constitution 
of India, praying that in the circumstances 
stated therein, and in the affidavit filed there- 
with the High Court will be pleased to issue 
a writ:of certiorari calling for the records 
relating to the order dated 24th March, 1976 
niade іп I:D. No.- 33 of 1975 from the 
Presiding Officer, Labour Court, Madras and 
published at pages 13 to 15 of the Supple- 
ment to Part II, section 2 of the Tamil Nadu 
Government Gazette, dated 5th May, 1976 and 
quash the. order dated 24th March, 1976 and 
made therein ;. - PES 
R. Ganesan, for Petitioner. 
Sp sg aa ` 


miam, for 


S. Gopalratnam. and N. Balasubra 
Respondent No. 1. - 7- > i 


The Coürt made the following | 6 


OrpER:—This writ petition under Article 226 
of the Constitution of India is for the issue 
of a writ of certiorari or any other appropriate 
writ or order calling for the records in 
Industrial Dispute No. 33 of 1975 on the file of 
the Labour Court, Madras and quashing the 
order dated 24th March, 1976 ‘passed ‘therein. 


"keeper of the first réspondent Nzyveli Lignite 
Corporation Limited, Neyveli having entered 
service as stores assistant in 1966. Accord- 
ing'to the ‘petitioner, on 21st June, 1973, 
when he was coming out of the factory of 
the first respondent, -his cycle was. checked 


'by the ‘Sainik (Watchman) arid he was taken 


to the Sainik’s ‘room. It was alleged that a 
brass-screw, T’ in length and weighing about 
1:2 kg: ‘was removed from his cycle, where 
it had been kept wrapped in a khaki cloth. 
The petitioner was takén by the Sainik to 
the Jarfiadar and his statement was recorded 
In the statement he had admitted that the rod 
was found in the khaki: cloth and had stated 
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that it was not however known how it came to 
be placed on his cycle. It was his case in that 
Statement that the rod had been planted on 
the cycle by someone else. A charge memo. 
was issued on 18th July, 1973 stating that 
he had committed misconduct as per clauses 
(ii), (xxiii), (xxx) and (xsv) of Stand- 
ing Order 46 in the Standing Orders 
Exhibit M-14 and he was suspended on that 
, date. The petitioner submitted his explana- 
tion’ on 19th july, 1973 saying inter alia that 
there was no-evidence to show that the' rod 
was fecovéred from his possession. It may 
be stated at this stage that the petitioner had" 
not stated anything in his explanation about 
his earlier statement recorded on 21st June, 
1973 soon after he was taken by the Sainik 
to the Jamadar. Subsequently, an enquiry 
was held and two sainiks were examined on 
the side of the management and three wit- 
nesses were examined on the side of the peti: 
tioner herein. The enquiry officer, the 
Plant Engineer of the Management," found 
in his report Exhibit M-5, that the charge 
was proved. A. second show cause пойсе 
was issued to the petitioner on 10th Septem- 
ber, 1973 and he sübmitted his reply, Exhi- 
bit M-8 saying inter alia that it had not been 
established in the enquiry that-the rod belong- 
ed to the first respondent. He had taken 
this stand regarding the ownership of the rod 
ever in his first appeal memo, . Exhibit M-10. 
However, the same Plant Engineer, who held 
the enquiry, dismissed the petitioner from 
service. by his‘ order Exhibit M-9 dated 26th 
October; 1973. As provided by the service 
rules, the petitioner filed an, appeal - under 


A^ 


Exhibit M-10 to the first appellate echan] 


viz., the Deputy Superintenderit, Mechanical 
Division, on 12th, November, 1973. and it was; 


dismissed by the’ order, Exhibit M-11 dated } 


3rd January, 1974. The petitioner further 
appealéd. аѕ per Exhibit’ M-12 dated 17th ‘ 
January, 1974 to the Superintendent, Produc- 
tion Fertilizer, who dismissed the same by 
his order Exhibit M-13 dated 1st February, 4 
1974. Subsequently, the petitioner raised an 
industrial dispute under section 2-A of the 
Industrial Disputes Act, 1947, alleging inter 
alia in his claim statement that the statement ' 
dated 21st June, 1973 was obtained by coer- 
cion and that he was not furnished with: a 
copy of the sainik’s report to the manage- 
ment; ` The petitioner “further” contended 
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that the Plant Engineer who ‘passed ‘the 
order of dismissal, Exhibit M-9 was not the 
competent authority and that the order is 
therefore invalid. as А 


3. The first respondent. contended in the 
counter-statement before the. Labour Court 
that е. petitioner was found to'be in 
unauthorised possession of a brass screw опе 
foot in length and weighing about, 1.2 ‘kgs. 
rolled ina khaki cloth and kept in the carrier 
of his cycle and he had voluntarily given a 
Statement on the. same date to the security 
personnel admitting his . possession ef the 
brass-screw covered in a khaki cloth. ‘It is 
further . stated in the counter-statement: that 
the petitioner had been given: all opportuni- 
ties to defend himself and the finding of the 
enquiry officer is based upon sufficient ' evi- 
dence placed before him. -It is further stated 
in the counter-statement that. the; Plant 
Engineer was ‘the competent authority ` to 
award the punishment of dismissal for mis- 
conduct.. . x | s M 

. ®. . - . S t "s 
4. No witness was examined on either 
side before the Labour Court. The Labour 
Court found that . ће enquiry was fair 
and по prejudice-‘was.  coused by the 
failure on the part of the management’ to 
furnish a copy of tlie sainik's report, fo the 
petitioner. The Labour Court further. found 
that the allegation that the statement’ dated 
21st June, 1973 was obtained by coercion is 
an afterthought and it rélied mainly on that 


~ statement Exhibit M-4 and found that the 


*miscondüct" had. been proved without however 


recording a finding as to the ownership! ‘of 


jthe rod about which nothing has been stated 


in the enquiry report and held that the punish- 
ment of dismissal. was proper_ having regard 
to the prior punishment as'can be gathered 
from the petitioner’s servicé register ‘Exhi- 
hit M-15. . Accordingly the. Labour .Court 
found that the non-employment of the peti- 
tioner was justified and that he was not 
entitled to any. relief and" directed the.parties · 


to bear their respective costs.. | к 

5. The petitioner has admitted in ‘his state: 
ment Exhibit M-4 dated 21st June, 1973 that 
the brass ‘rod, ‘one foot in "length and 
weighing 1:2 kgs. wrapped in a khaki cloth 
was found on” his cycle. Having regard to 
the fact that ‘in’ his explafi&tion ‘submitted tà 


i 


the charge memo, he has not even whispered 
that the Statement, Exhibit | M-4, had · been 
obtained from ‘him by coercion, there is no 
reason to ‘differ from the Labour Court that.the 
contention put forward in the claim statement 
that the statement had ‘been obtained. by 
coercion is an afterthought. Having regard 
to the evidence of the sainiks prodüced before 
the' enquiry officer arid the. statement’ Exhi- 
bit M-4 it has to.be held that’ it has been 
proved in the enquiry that the brass rod опе 
foot'in length and weighing 1.2 kgs. Was 
foimid wrapped: in;à-khaki.cloth placed on the 
cycle of thé petitioner ^when' he was, leaving 
the: premises’ of the factory on’ 21st June, 
1973. . The-petitioner^has not substantiated his 
case ‘that the’ brass’ tod had: been. planted by 
someone on his cycle. There is no material 
on record from which it-cari’be ‘held that the 
enquiry-was. not fair or any serious- prejudice, 
has'been causéd to the petitioner by the copy 
ofthe report of’ the sainik not having been 
furnished to him. ‘However, it may be stated 
that: neither thé’ original nor any copy of ‘the 
alleged report of the sainik has’ been’ made 
available: before--"evér''the Labour Court 
inspite of the petitioner's. complaint’ that- he 
had: not been ‘provided. with а copy-of that 
report. '` It-would-have-been .in the interests 
of: :justice if either ithe«origirial report which! 
must have been: ‘available in- the custody .of 
the management ‘or-& copy thereof had been 
pfóduced at'least:at the пшн. чо the 


Labour Court. бн} posee 


Eg DRE 


6. Ту contentions, were " ráieed' ‘before me 
by learned counsel ‘for ‘the petitioner. | The 
first is that the rod wrapped i ina khaki cloth, 
found on the cycle of the petitioner ‘when he 
was leaving the factory premises on 21st 
June, 1973, has: not’ been proved to be the 
Property of the management’ or of any | ‘other 
person of, the factory. The second objection 
is that the, Plant. ngineer who, conducted 
the enquiry and, awarded the pünishment of 
dismissal to ` the petitioner ' is not thd 
competent ' authority. “If. it is-found that 
the Plant Enginéer i is not the competent 
authority, and that it.is the- only irregularity 
the matter will have to go back, for fresh 
enquiry by, the management, It is thereford 
desirable to, deal : with that question - first. 

The punishment of dismissal’. awarded: to thé 
petitioner is. "undoubtedly, . а. major. punish- 
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ment... Standing Order 47 in the Standing 
Orders , Exhibit M-14, deals with punish- 
ments for misconduct and Standing Order-47 
(а) (iii) under the heading, "major. -punish- 
ments", shows; that dismissal from service 
without : notice or pay/wage-in lieu of notice 
is а major punishment. ‘It is leid down in 
that Standing.Order that the management or 
the: employee.of a . company authorised in 
this. behalf may, at its .or his discretion, 
institute an enquiry against a workman before 
imposing .on him any of thé minor punish- 
ments, . No-.order -imposing any .major 
punishment shall. Бе made except after hold- 
ing.an enquiry against the workman .concern- 
ей їп respect of the alleged misconduct. “In 
the first, appeal, Exhibit M-10.also..the -peti- 
tioner. had quéstioned the competency .of the 
Plant Engineer for awarding the: punishment 
of dismissal. It was submited by the learned 
counsel for the Ist. respondent .that proceed- . 
ings No. 502 (E..& G.) of 1966 dated 26th 
August, 1966 were placed before the Labour. 
Court. for its perusal.. That is found in the 
bundle -of . papers submited. to this Court by. 
the Labour. Court. It is, seen гот Appen- 
dix II to: those proceedings that so far as the, 
industrial unit is concerned, the Plant Mana- 
ger, or the Plant Engineer is the disciplinary 
authority in,,the case of major punishments 
to:employees inthe industrial unit, and that; 
the Deputy Superintendent or thé ` ` Deputy 
Chief. Engineer is the first appellate authority 
and the: Chief Engineer or the Superinten- 


"" dent;is the second appellate authority and 


that in the, case of employees in the Stores, 
the Stores Officer, the . Material Controller 
and the Controller of Stores and Purchases 
are the disciplinary authority, the first appel- 
late authority and the second appellate asitho- 
rity, respectively, According to Standing 
Order 47 (а) of the Standing Order Exhi- 
hit M-14, which came into force on 315 
January, 1971, the employees of the company 
authorised in “this beħalf shall be. specified 
by ‘the’ management from time to time. If 
the aforesaid’ appendix.to the proceedings 
dated 28th June, 1966 was іп force оп the 
date of the’ énquity in the present case, it was 
only. the Storés Officer who would have been 
the competent authority to hold the discipli- 
nary proceedings and award the ‘major 
punishment ‘of dismissal. But the enquiry 


` has been'held anid the punishment: of dismis- 
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sal has: been awarded, as stated earlier,. only. 


by the Plant Engineer. No doubt, in the 


first appellate order it is stated that the Plant: 


Manager | or the Plant Engineer is the. com- 
petent authority to impose е punishment of. 
dismissal, But it is not stated іп that.order 
that the Plant Engineer had been authorised: 
by the Management as required by: Standing: 
Order 47 (c) in Exhibit M-14 to hold the 


enquiry and empowered іо award the punish- 


ment of dismissal. . No,doubt, in the second: 
appeal memo. Exhibit M- 12, the petitioner: 
has not raised this question once. араїп. It 
is not possible to hold from this circumstance 
alone that ће petitioner has.abandoned his. 
contention, for he has repeated that: conten- 
tion which Һай been raised in the first; appeal, 
Exhibit M-10 even in.the claim: ‘statement 
filed before the.Labour Court: The Manage- 
ment has not produced any record. to' show 
that the Plant Engineer who held the enquiry 
and awarded the punishment óf dismissal has. 
been authorised. in this: behalf! by’ the 
management. Therefore, it is not possible 
to agree with the Labour - ‘Court that the Plant 
Engineer. who conducted .the -enquiry and 
awarded punishnient of dismissal.has ' been 
proved to be thé competent authority as per 
the Standing Orders of..the first respondent. 
Under the circumstances mentioned above, I 
uphold the objection raiséd'!by: the petitioner 
that the Plant Engineer has not been. proved 
to be the competent authority: and that ‘the 
punishment of dismissal: ‘awarded by him to the 
petitioner cànnot be upheld. If my finding 
on the question of the necessity to prove -the 
ownership of the brass rod seized- from the 
petitioner’s cycle on 21st June, 1973" ‘is not in 
favour of the petitioner, the matter-witli re: 
gard to the competency of the:enquiry' -officer 
to hold the enquiry and award any. punish- 
ment to the petitioner has to go" pee to me 
management. 
7, The recovery of the brass "rod аршы 
їп a khaki cloth from the’ petitiorier's: cycle 
hás.not been disputed .. Ihe brass “rod has 
not been proditced either at the’ domestic en- 
quiry-or beforé the’ Labour Court: ` The 
relevant portion of the charge memo; Exhi- 
bit M-1 issued to the petitioner is as follows: 
"Tt has been reported that, Sii; S. Rama- 
murthy working. as Stóre-keeper. Grade, 
С. Mechanical "Division: IL of the Ferti- 
liser Factory in the Lignite Project at 
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-- Neyveli under. the control of the Neyveli 
Lignite Corporation Ltd., has committed 
the following acts or omissions which are 
misconduct. falling: under sub-clauses (їй), 
(xxt), (xxx) and (xxv) of Standing 
"Order. No; 46; ~- -i 


: “That on 2156 June, 197 5 ‘at about 16 hours, 
“Sri, S. Ramamurthy, Store-keeper Grade- 
"C, working’ in Mechnical ‘Division П of the 

H * Fertiliser Factory was found to be’ in pos-, 

` session of, a, brass screw, about one foot in 
- length and: weighing 1. 2 kgs. in a khaki 
. cloth rolled in his cycle carrier, when the 
security personne] at the, Fertiliser East 
Gate were, checking the employees going 
out . of. the . plant. on completion o of their 
© general shift duty.” . 

Clause (iid) of the Standing Order, No, 46, , 

in Exhibit M-14 njentions ‘theft, fraud ог dis- . 

honesty. in, connection with - the company’s, 

business or property as a misconduct. Clause 

(xxiii) mentions unauthorised use of any 

property, machinery tool, , quarter: ‘or: land 

belonging to the company as misconduct, 

Clause (xxx), mentions théft of property, be- 

longing to any other workman, or from any 

of the workspots, or any premises belonging, 

Yo ће company, and clause. (xxv). men- 

tions, any act or omission -punishable accord- 

ing to law as а. misconduct... · The- charge 
memo, did not say аё the brass. rod belonged 
to either the company or any workman of the 
company or that it had been picked up from 
any workspot or any premises belonging to 
the company. .One af the ingredients of the 
offence of theft is thàt the property involved 
must belong to some persoh and the 'person 
alleged to have committed theft"in ' respect of 
that property miist have removed that property: 

In the abserice of' any finding". át tlie enquiry 

that the rad removed from the" carrier of the 

petitioner's cycle when ‘he’ was' leaving the 

preniises of ' the factory’ bn 21st June, 1973 

was’ the property ` ‘éither of the' management 

or `of ‘any. ' workmen employed under the 
management or that it was lying in any work- 
spot or within any premises belonging to the 
company before it was found “on. the carrier 
of the petitioner's “cycle, it is not ‘possible ‘to 
hold ‘that the petitioner had committed theft 
of the rod or offence of unlawfully: removing 
the rod. from ‘any workspot, bó any premises 
belonging to the company. otwithstanding 
the fact that the petitioner had raised this 


- 
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question of ownership of the rod not only in 
his reply, Exhibit M-8 to the second show- 
cause notice, but also in the first appeal memo. 
Exhibit M-10, the management has not made 
any attempt even before the Labour Court 
to establish that the brass rod belonged to 
the management or any of the workmen or 
that it was lying in any workspot ‘or any 
premises belonging to the company before it 
was found wrapped in a khaki cloth on the 
carrier of the petitioner’s cycle on 21st June, 
1973. It is not possible to agree with the 
learned counsel for the first respondent that 
this question cannot be gone into this writ 
petition on the ground that the question of 
ownership of the brass rod had not been raised 
either in the claim statement filed in the Labour 
Court or in the affidavit filed in support of 
this writ petition, for that point is an import- 
ant point which has to be established by the 
management before the petitioner could be 
said to have committed theft of the property 
belonging to the management or any of its 
workmen or to have unlawfully removed the 
property from the workspot or any of the 
premises of the company, especially when that 
question has been raised at the earliest stage 
of the enquiry, viz., in Exhibit M-8, the peti- 
tioner’s reply to the second show-cause notice, 
as well as in the first appeal memo, Exhibit 
M-10. In the absence of any finding either 
in the domestic enquiry or before the Labour 
Court that the brass rod was the property 
of either the management or any of the work- 
men or that it was lying in any workspot or 
in any premises of the company it is not 
possible to hold that the management has 
proved any offence of theft alleged against 
the petitioner. The punishment of dismissal 
awarded to the petitioner is therefore invalid. 
Accordingly, the order of the Labour Court, 
dated 24th March, 1976 passed in I.D. No. 
33 of 1975 is quashed and the writ petition 
is allowed with costs. Counsel’s fee Rs. 250. 


Writ Petition allowed. 


RS. 
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IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


PREsENT:— T. Sathiadey, F. | 


DHÀRMALINGAM, 


Boopathy Appellant® 


v. 


Dharmalingam alias Perumal and others. 
Respondents. 


Civil Procedure Code (V of 1908), Section 11 —Res 
judicata—Principles—Applicability, 


The present suit was laid on the basis that 
the suit properties (five items) originally 
belonged to A, who had four sons, R, K, A 
and N. Afterthe death of ‘4’ the four sons 
enjoyed the properties as an undivided family 
and no parution was effected. The first son 
of ‘4’ died leaving behind his son ‘G’ who also 
died and the 10th defendant was the son of 
‘G’. The third son о! ‘4’ died leaving behind his 
sons, defendants 8 and 9. The fourth son of 
‘A’ died leaving behind his son ‘D’ who died 
issueless. *D' had executed a will dated 25th 
August, 1941. A sale of one item of property was 
made by 10th defendant to the 11th defendant. 
The plaintiff was the son's son of Æ, the second 
son of 4. A suit for partition was filed by 
defendants 1, 8 and 9 and the father of the 
plaintiff, alleging that the sale deed executed 
by the 10th defendant was not binding on 
them. The suit was dismissed by the Trial 
Court, The Appellate Court decreed the suit in 
A.S. No.347 of 1968 allotting one-third share to 
each of the three branches, namely of the 
first three sons of А, It was claimed in the 
present suit by the plaintiff that the decree 
passed in A.S. No.347 of 1968 was not binding 
in respect of the property bequeathed to him 
by ‘D’ under his will and. that he was enti- 
tled to a decree for partition of the properties 
into 4 shares and the 1/4th share bequeathed by 
D should be allotted to him apart from the 
share to which he wil be entitled to as heir 
through R, the second son of 4. The suit 
was resisted inter glia on тһе ground that the 
decision in the earlier suit which was aiso one 
for partition wherein an one-third share had 
been allotted to the share of the plaintiff's 
branch operated as ves judicata barring the 
present claim for a larger share by virtue of a 
will which was very much within his know- 
ledge at the time when the earlier proceedings 
were initiated. 
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Held, that in the earlier suit, it was claimed 
that each one of the branches will be entitled 
to one-third share whereas in the present suit: 
it is claimed that each one of the branches 
will be entitled to a one-fourth share. The only 
other follow-up claim made by the plaintiff 
in the present suit was that the share which. 
was allottable to the branch of the fourth son 
and his son D, should be given to the plain- 
tiff as the legatee under the will. He had not 
filed the present suit for any other relief except 
to ask for one-fourth share in the suit proper- 
ties. He had chosen to file the present suit 
having been fully aware of the earlier 
Proceeding. It was the plaintiff’s father who 
instituted the earlier suit and it was the 
plaintitf who contested the matter in the 
appellate stage. ‘lhey were aware of the 
existence of the will. Equally they were aware 
of the existence of the 4th branch. "Therefore 
when all these factors were available before 
the Courts in the earlier proceédings, it cannot 
be said that the question as to what share: 
each branch of ‘A’ would be entitled to had. 
not been finally decided in the earlier proceeds. 
ings. [Pura. 13.] 


The shares having been correctly decided, it. 
will not be open to the plaintiff to institute 
the present Suit claiming that the share can 
be,only one-fourth to each one of the branches 
and not one-third share as decided in the 
earlier suit. Hence it has to be held that the 
matter which is involved in the present suit 
relaung to the allotment of shares to the 
respective branches of ‘A’ had been finally 
decided in the earlier proceedings. Therefore, 
the lower appellate Court was not correct in 
holding that the present suit is not hit by the 
principles of res judicata. Para. 14.1 


Cases referred to:— 


Nalini Kanta Lahiri ч. Sarnamayji Debya, (1914) 
27 M.L.J. 76: 1 L.W. 607: 41 LA. 247: ALR. 
1914 P.O: 31; Parsotam Rao Tantia v. Radhe 
Bai, 1.L.R. (1910) Ali. 469; Banakana Basava 
Gowd у. Banakata Doddalingappa, (1923) 44 
M.L J. 552; Katragadda Venkata:subbavya v. Katra- 
gadda Virayya, (1956) An. W.R. 1082; Chandre 
. Kant v. Balakrishaa, A.L.R. 1970 S.C. 1536; К. 
Daniel- Nadar v. R. Ananthan Pillai, . (1978) 
M.L J..125; Syed Mohd 5. Labhai v.: Mohd. 
Hanifa, (1976 4 S О.С. 780: (1976) 3 S.C.R. 
721. A.I.R. 1976 S.C. 1569. 


Appeal against the order of the Principal 
District Court Pondicherry dated 21st October, 
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(976 and made in A.S. No. -198 of 1975 (O.S*: 
No.33 of 1973) II Additional District’ Munsif. 
Court, Pondicherry). а E A aN 


R.S. Venkatachari, for Appellant. 
R. Shanmugham and А. U. ‘Tango, for Res- 
pondents. j 


The Court delivered the'following ` . 


Jupem-nv.—This appeal is preferred against an 
order of remand made by the lower; appellate, 
Court in A.S. No. 198 ot 1975 which decided: 
the preliminary issue on the.aspect of res judicata 
that. was pleaded before the trial Court, which' 
dismissed the suit as barred by res ‘judicata by 
iis judgment dated 23rd October, 1975. The 
lower appellate Court remanded the. matter: 
for fresh disposal after deciding the preliminary: 
point in favour of the plaintiff-appellant, "The: 
present suit was laid on the basis that the suit. 
properties which consist of five items of landed 
properties belonged originally to one Ayyam 
Perumal Gounder who had four sons, Rama- 
sami, Krishnan, Adhimoolam and Narayana- 
sami-and that the plaintiff, is the son of 
Arumugam alias Ramasami, son of Krishnan, 
After the death of Ayyam Perumal, . his. four 
sons enjoyed the properties as an undivided: 
one and that no parution was effected between 
the, four brothers. The first son of' Ayyam 
Perumal, namely Ramasami died leaving 
behind Go indasami, his only son, who’ also 
died leaving behind фе · 10th defendant. The 
third son Adhimoolam is also’ dead and defen: 
dants 8 and 9 are his grand-sons. , Narayana- 
sami, the 4th son of: Ayyamperumal , died 
leaving behind him his son Duraisami, who 
died issueless. Duraisami executed a will dated | 
25th August, 1941. 10th defendant had sold 
one- item. of the suit propertiés to the 11th 
defendant. Therefore defendants `1,` 8 and 9 
and father of the plaintiff filed a suit for parti- ` 
tion.of the suit properties claiming that ‘the 
sale.deed dated 2nd July, 1960 executed by. 
the 10th defendant is not binding upon them 
and thatthey are entitled to a decree for 
partition. The trial Court dismissed the suit 
whereas the appellate Court in A.S. No. 347 
of 1368 decreed the suit by its judgment dated 
23га November, 1971 allotting one-third share 
to each of the branches of Ramasami, Krishnan 
and Adhimoo Therefore it is pleaded 
that the plaintiff claimed in the present suit 
that the decree passed in A.S. No. 347 of .968 
is not binding upon him in respect of the pros 
perty that has been bequeathed by Duraisami 
under will dated 25th August, 1941 and that 


E 
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he is entitled to a decree for partition of the 
properties into four equal sbares and one-fourth 
share bequeathed by Duraisami should. be 


allotted to him apart from the share to which . 


he will be entitled to as a heir through 
Krishnan. 


2. The suit was resisted on several grounds 
and the main ground taken was that the plain- 
tiff cannot institute the present suit in view of 
the decree obtained in A.C. No. 347 of 1968 
which was also a suit filed for partition wherein 
a one-third share had been declared in respect 
of the branch of Krishnan and it is not open to 


the plaintiff to institute the present suit in-. 


respect of the same properties claiming relief 
of partition and at the same time. to claim that 
he is entitled to a larger share by virtue of a 
will which was. very much to. his knowledge at 
the time when the earlier proceedings were 
instituted and hence the suit deserves to be 
dismissed. 


3. The trial Court which was called upon to 
decide the preliminary issue relating to res judi- 
cata held that the present suit in respect of the 


same properties claiming the reliefof partition , considered is whether at a later stags it is open 


which was the same relief asked for in the 


earlier suit is clearly barred by res judicata, 


even though it is sought to be eontested that 
the present relief is rested upon a will and that 


on that basis a larger share is to be allotted to 


the plaintiff herein. 


4, The lower appellate Court, came to the 
contrary Conclusion on four grounds. (1) the 
subject-matter in the present suit is not iden- 
tical to the subject-matter that was agitated 
in the earlier proceedings in that the question 
whether the plaintiff is entitled toa share as 
a legatee of Duraisami, representing the 4th 
branch, was never considered; (2) The plaintiff 
herein was impleaded in the earlier proceed. 
ings only at the appellate stage, as the heir of 
his father Krishnan, and not in his capacity as 
a legatee under the will of Duraisami; (3) The 
question is whether there was a 4th branch 


for Ayyam Perumal which was never’ consi-. 


dered in the earlier proceedings; (4). The main 
question that came up for consideration in the 
earlier suit was whether 
made by the 10th defendant in favour of the 
lith defendant by sale deed dated 2nd July, 
1960 was binding onthe family or not and 
therefore it held that the present suit is not hit 
by the principles ofres judicata and therefore 
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remanded-tbe matter. to the trial Court to 
be disposed of on merits. 


5. Counsel forthe appellant herein contends 
that even though the lower appellate Court 
had tried: to list out four points, all of them do 
not deserve ‘any consideration beeause the 
lower appellate Court had committed the basic 
error in failing to bear in mind that the present 
suit is also a suit for partition and for allot- 
ment of one-fourth share ої the properties of 
Ayyamperu: al. He refers to the reliefs claimed 
in the plaint wherein the plaintiff has asked for 
“to put plaintiff in possession of the one-fourth 
share after passing a final decree in pursuance 
of the terms of the preliminary decree”. It is 
not in dispute thatlthe 5items of landed proper- 
ties which formed the subject-matter of the pre- ` 
sent suit, are identical to the items of properties, 
covered by the earlier suit. The plaintiff was 
no doubt impleaded in the earlier procecdings, 
as.an appellant in the appellate stage. His 


‘father died and the appellate Court held that 


the plainti(f wil] be entitled to one-third share 


. of the suit properties. Having been a party 


to a proceeding wherein plaintiff had the bene- 
fit of getting one-third share of the suit 
properties, the aspect that requires to be 


to the same plaintiff to come before Court in 
respect of the same properties stating that 
there are four branches in the family and that 
each one will be entitled to one-fourth share 
andsofar as he is concerned, he will be 


' entitled to a further one-fourth share as а 
- legatee of ове of the sharers, 


The lower 
appellate Court, has proceeded on the basis 
that the subject-matter of the present proceed- 
ings is quite different from the subject-matter 
of the earlier proceedings in that, the present 
claim is based on the question whether as a 
legatee of Duraisami, the plaintiff can claim a 


: share, It should not be for gotten that it was the 


plaintiff's father who instituted the earlier 
proceedings and the parties were aware that 
Ayyemperumal had four sons and that the 4th. 
branch of Narayanasami was extinct by that 
time. Jn the judgment delivered in A.C. 
No. 347 of 1968 reference is made to the 
effect that Ayyamperuma! had four sons, and 


-that Narayanasami was the 4th son. It was 


made out that“Narayanasami and his son 
Duraisami had died by chat time. In that 
judgment, it is stated as *ollows А i 


“In the present case, the plaintiffs were 
. not able to produce the birth certificates of - 
‘the sons of -Ayyamperumal, that js, the 
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birth ‘certificates of Ramasami, Krishnan ^ 


; Adimoolam and Narayanasami” 


"In the instant case; the: appellants have 
produced the death certifieates of the above 
persons except that of Rangasamy who is said 

‚ to have died leaving: his only son Doraisami 
who is also stated to have died. issueless.”’ 


Therefore even in the earlier proceedings, it 
was very much'to the knowledge of the 
parties that .Narayanasami was опе · of the 
sons.of Ayyam Perumal, and that his son Dorai- 
sami was also not alive by the time the suit 
was institu ed. - Hence, the appellate Court in 
А.С. No 347 of 1968 had come to the conclusion 
that the estate of Ayyamperumal after his death 
can be.divided only into three shares and the 
plaintiff was allotted a. one-third share. That 
being so, ıt cannot now be contended by the reg» 
pondents herein that the. subject-matter.of the 
present suit for partition wherein a one-fourth 
share 13.claimed. out of the estate. of Ayyam- 
perumal; is nothing differnt from the earlier suit 
for partition.. The present suit is also one for 
partition and separate possession; and’ does not 
seek any other relief except to base the claim 
on the basis that Duraisami has left behind a 
will and his share is also to be taken by the 
plaintiff as a legatee under, the „will. It,may be 
that the plaintiff шау be attempting to get at 
a larger share but the basis of the present suit 
is only to seek. for division of the properties of 
, Аууашрегота) and allot one-fourth share to: 
each branches whereas the earlier suit was 


also a suit for partition to allot one-third share 


to. each one of the branches. ҮҮ 


: 6. The second. point taken was that the plain- ` 
tiff. was impleaded only in the appellate stage: 


as-the legal representative ‘of his father and. 
not аз. ·а. legatee.. The claim made by the 
plaintiff herein’ is that the one-fourth share 
which is allottable to the branch of Narayana- 
sami and ‘his son Duraisami, is also to Бе 
allotted to^ him. During the earlier proceed- 
ings, plaintiff's father-and the -plaintiff in the 
appellate stage were quite aware of the exis- 
tence of the branch of Narayanasami and they 
had not chosen to make any claim about the 
existence of the'will'and ask fora different 
computation ofshares for the four branches 
Ayyamperumal. There.is no question’ of- the 
. plaintiff claiming.in the capacity of’ legatee, 
when this suit is based for ‘partition and 
allotment of one-fourth share. It cannot there- 
fore be contended that the. matter to be 
ccided. between the parties is nothing differ- 
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ent from what had been decided earlier except 
for the limited point now taken that there was 
a will left behind by Doraisami in respect of 
his share in the joint family properties. This ` 
will be only incidential to the question of divi- 
sion of shares in the joint family of Ayyamperu- 
mal and whereas a civil Court had come to : 
the conclusion that at the relevant point, of. 
time, there wereonly three branches, and when 
a decree had been passed accordingly, the. 
persons who are entitled to get at the proper- ' 
ties through such division, are bound by the 
earlier decree and hence the principles of res 
judicata will become applicable. : 


7. The next aspect that was taken into 
consideration by the lower appellate Court 
that in the carlier suit, tbe existence of the 
4th branch was not at all at issue, cannot be · 
correct in view of the extracts which have been 
made above from and out of the earlier judg- 
ment. Parties were quite aware of Ayyam- ` 


perumal having a 4th son by name Narayana« 


sami' who had died leaving behind him, his 
son Doraisami who had also died  issueless . ' 
by. the time the earlier proceedings were 

instituted. i : AN 
8. Counsel for the appellant, relies upon the . 
decision. reported in Nalini Kanta Lahiri v.. 
Sarnamoyi Debya and others! tothe effect that 

partitions being by judicial ‘decrees it decides 

the shares ot each co-sharer and in such a suit," 
each one of them isin the position.of a plain: 

tiif.and a decree made in a partition suit can 

be rectified only under the provisions of the 

Civil Procedure Code and there being no 

irregularity made out the earlier decree will асе. 
as ves judicata between co-defendants. 1р (ів, 
case, parties to the «earlier proceedings were 

aware that there was a fourth branch of. 
Ayyamperumal. But it had become extinct by 

the time, the suit fer partition waslaid. Hence 

even if it isa question of any error in respect 
of the quantification of shares it could only be. 
rectified by resorting to the provisions of Civil 

Procedure Code to correct the earlier decree,. 
and there can be no question of a fresh suit 

being laid as is now sought to be done, and 

hence the decision in the earlier suit will act 

as.res judicata. ИХЕ х=, 


9. -The next decision relied ` upon. is 
Parsotam Rao Tania v. Radha.. Ва? wherein 

1. (19)4) 27 M.L f; 76: 1 L.W, 607: 41A, 247: 
A,LR, 1914 Р;С. 31. eu MEE 
.2. . LLR, (1910) AIL. 469, 
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it has-been ‘held. that when іп а suit for 
partition all the members of the family were 
impleaded as parties and the suit had been 
finally decided, it will not be operi to one of: 


the defendants of the suit to reopen the question: 


about the right аз against a co defendant in a 
- subsequent suit.. In that decision, -it is seen 
"that on. the basis of a will, the latter suit had 
been instituted for feallotment of shares. But 
takirg into account the fact that the parties 
to the dispute were parties in the earlier pro- 
ceedings, it was held that the said will cannot. 
form the basis for any right to reagitate. the 
matter ence'"again when ‘finality had: „been 
reached in the earlier proceedings; ~ 


10 The next division referred to by. him, was ^ 
the one rendered in : Banakata Basaganá Gowd-v. 
: Banakara- Doddalingappa? ; wherein the scope of · 
section 11. Explonation 4 and sections 16 and 
17, Civil Procedure Code, сате up for consi- 
deration and it was :held.that. in a suit for 
partition of the ioint family properties when 
shares have been ascertained, it is settled law 
that only one suit for partition would lie and 
there could be no question of filing different 
suits in respect of. different items of:properties +. 
in different Courts. | earned, .counsel for the 
appellant further relies 

rendered in ‘atragadda 
Katragadda Virayya?, wherein this ‘aspect has 
been well сопіса and the division bench - 
had come te the,conclusion that in the absence 
of fraud, a prior.decree for partition like any 
other decree operates аз res judicata iand.ina 
suit for partition of the joint family proplrties. 
Order 2, rule 2 will be applicable between the 
co-sharers as well.as between coparceners. · If 


there was any mistake in respect of the earlier . 


proceedings, it can always, be rectified but it 
wil! not form the basis for, the Sung s of a fresh - 
guit for the-same relief.’ А . 


11, The decision sendero in Chandra Kant v. 
Balakrishna?; lays down the proposition that: if it 
be shown that the plaintiff has acted upon an ' 


award or a: preliminary decree which hád not . 


been ‘properly pursued with later on for a-consi- 
derable number of years (in that case 35 year?) . 
then the decision rendered earlier will preclude. 
him from filing the second suit for partition — 
claiming а larger-share. It wasa case where 
the previous suit for partition got dismissed for 
failure to deposit the : Commissioner’ s fee, -but 





1. (1923 44MLJ 552. 
2. 1956 Ап, W.R. 1082. — 
(US, HAVER. 1970 S.Ç. 1536, ° ` 
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upon: the“ decision : 
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the; ‘parties ‘divided the pronti and had acted 
."pon'the game for more than three decades. 
Taking into account: that. thé shares of the 
"members of the joint: ‘family had been deter- 
mined in the earlier proceedings, it will not be 
open to’ any "one of, ‘them, to later on file.a 
` sécond. suit: ‘partition in respect ‘of | the same 
‘subject-matter. Counsel . for ‘the ‘appellant 
further relies upon the’ decision of this Court in 
К. Daniel Nadar v. Р. Anantham Pillai}, 
which -had relied npon the propositions that 
‘had been énunéiated in (ће decisions above 
referred to and held that under circumstances’ 
like.the present one’ ‘there: cannot be a second 
- suit for partition in ‘respect of the same subject 
‘Matter between ` the Same parties. К 


“12. "Counsel for the” Tespondents would refer 
‚те to the decisions rendered in Syed Mold. 

`$, Labbai v; Mohd: Hanifa? wherein the essen- 
tial principles that should be Һогпе in mind 
for assessing the plea of res judicafa had. -been 
made out. It ‘has been. held therein that ` before: 
а plea of tes judicata can, be given effect to, the 
following. conditions must be Proved: 


l., The.’ 


mt 
same, jur 


litigating partis | id и ; 


oy 


`g, The nj mattor of the suit also. must be 
identical; eV. Ж 


'3. The matter must. be finally . decided bets | 
ween the parten; and 


4. The suit must be decided by. a Court of 
competent Jurisdiction. 


In this case, it is not in dispute that the dispute 
is between the same parties and ‘the subject- 
matter is identical (the same five items as in 
the previous suit) and that the suit had been 
finally decided, by a competent Court. 


13. it is "contended that the third aspect 
 reláting-to' ‘the question as to whether the 
"matter had been finally. decided' between the 
parties, is not satisfied in’ ‘this case. Ав pointed 
out earlier the contention‘ is that’ the question 
as to whether, as a legatee of Duraisami, the 
- plaintiff can. get a share, is not identical to the 
claim made in the earlier suit for partition 





1. (1978, 1 M.L.J. 125.. 


2. :1976 4 S.C:C. 760: (976 з 5.0.8. 721: ALR, 
1976 $.0, 1569. 
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and separate possession. I do. not think that 
this contention will be open to the respondents 
herein that both the suits have been filed for 
partition and separate possession of the pro- 
perties of the estate left behind by Ayyam- 
perumal Gounder. In the earlier suit, it маз 
claimed that each one of the braaches will be 
entitled.to one-third share whereas in the 
present suit it is claimed that each oneof the 
branches will be entitled to:a-one-fourth share. 
The only other follow-up claim made by the 
plaintiff in the present suit is that the share 
which is allottable to the branch of Narayana- 
sami and his son Duraisami, should һе given 
to the plaintiff as a legatee under the will. 
He has not filed the present suit for any other 
relief except to ask for one-fourth share in the 
suit properties. The relief asked for in the 
plaint has been extracted above He has 
chosen to file the present suit having been 
fully aware ot the earlier proceedings about 
which reference is made in the plaint itself. 
It was the plaintiff's father who instituted the 
earlier suit and it was the plaintiff who 
contested the matter in the appellate stage. 
They were aware of the existence of the will. 
Equally they were aware of the existence of 
the 4th branch. "Therefore when all these 
factors were available before the Courts in the 
earlier proceedings, it cannot be said that the 
question as to what share each branch of 
yyamperumal Gounder would be entitled to 
had not been finally decided in the earlier 
proceedings. ir e 





14. The shares having been correctly decided, 
it will not be open to the plaintiff to institute 
the present suit claiming that the share can be 
only one-fourth to each one of :he branches 
and not one-third share as decided in the 
earlier suit. Hence it has to be held that the 
matter which is involved in the present suit 
relating to the allotment of shares to the res- 
pective branches of Ayyamperumal had been 
[finally decided in the earlier proceedings. 
Therefore, the lower appellate Court was not 
jcorrect in holding that the present suit is not 
Ье by the principles of res judicata. Hence the 
appeal is allowed and the present suit is dismis- 
sed as barred by res judicata. Ne costs. 


RS. 





Appeal allowed, 
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IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


(Special Original Jurisdiction.) 


` PRESENT:—A. Varadarajan, 7. 


M.- Dakshinamurthi Gurukkal 
: .. Petitioner? 


D. 


The Stateof Tamil Nadu rep resented by 
the Secretarytothe Government of Tamil 
Nadu, Commercial Taxes and Religious 
Endowments Department, Madras, and 
others .. Respondents. 


Tamil Nadu Hindu Religious and Charitable Endow- 
ments Act (X XH of 1959), section 56 (1)—Pe itioner 
hereditary murat archaka in temple—Suspended by 
Executsve Officer and charges framed—Denial of 
charges by petstioner—Petitioner unwilling to parti- 
cipate in engquiry—No oral evidence let in—No 
proof regarding passing of Resolution by the Board 
of Trusties— № finding that charges were proved— 
Order indicating. that Executive Officer had already 
decided to dismiss petitioner — Dismissal of petitioner 
by Executive Officer —Violative of the principles of 
natura] just)ce—O der of dismissal not in complia- 
nce with the provisions of the Act and therefore liable 
to be quashed. 


The records in the instant case showed that 
the petitioner (hereditary murai archaka in a 
temple) had expressed his unwillingness to 


. appear at the enquiry against him оп | Ith 


January, 1972. But since it was admitted that 
the petitioner had not admitted in his explana- ` 
tion, any of the charges framed against 
him, it wa» incumbent upon the Board of 
Trustees to hear the oral evidence In support 
of the charges framed against the ‘petitioner 
notwithstanding the fact that he had not chosen 
to appear at tbe enquiry held on 11th January, 
1972 and come to conclusion that the charges 
had been preved. 'The oral evidence not 
having been heard, rule 2 of the Rules framed 
under section 56 of the H.R.& С.Е. Act had 
not been complied with. Moreover, the order 
dated llith April, 1972 of the Executive 
Officer did not in terms state that the charge 
had been proved. Since the alleged resolution 
dated lith January, 1972 of the Board of 
Trustees had not been produced and it had 
been only contended in the counter-affidavit 
of respondents 1 to 3 that it was not necessary 


*W.P. No. 779 of 1976... 5th March, 1979, 
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that the order of dismissal‘should be accompa- 
nied by that the resolution of Board of 
Trustees and. it was open to the petitioner to 
obtain a certified copy of the resolution, it had 
to be held that the respondents had not proved 
that any resolution was passed by the Board 
"of Trustees on- llth January, 1972 for temov- 
ing the petitioner from service. Moreover, the 
.order of suspension with effect from 26th April, 
1971 itself showed that the Executive Officer 
had decided on' 20th April, 1971, itself that the 
petitioner should be dismissed, for that order 
said that. he was being suspended from 26th 


April, 1971, till his‘ dismissal from service. Ьу. 


further . order. ‘Therefore, the principles оѓ 
natural justice had not been complied with in 
this case; no proper enquiry had been held 
-before «ће petitióner was removed from service 
the order of dismissal passed by the Executive 
Officer of the Devasthanam was not in compli- 
ance with section 56 (i) of the Act and tbe 
petitioner was therefore, entitled to the relief 
prayed for in the writ petition. Тһе writ 
pétition was accordingly allowed with-costs. 
DA ыр (Para. 5] 


Petition under Article 226 of the Constitution 
of India, praying that in the circumstances 
stated therein, and in the aff idavit filed there- 
with the High-Court will be pleased to issue 
a writ of certiorari calling for the records 
on the, file of the first respondent herein, 
State of Tamil Nadu represented by the Deputy 
Secretary, Commercial Taxes and Religious 
Endowments, Madras in G.O. No. 22 and dated 
8th January, 1975.and in confirming the order 
of removal from service made by the 5th 
respondent and as confirmed by the orders of 
‘respondents 2 and 3 and quash the proceed- 
ings. С. А . 


RS. Venkatachari, for Petitioner. 


S. “Ramalingam, for Government Pleader for 
Respondents | to 3. А | 
W.G Thiruptngadam, -for Respondent No. 5. 


The Court made. the following 

OrvER.—This writ petition, under Article 226 

of the Constitution of India, is for the issue of 

a writ of certiorari or any other appropriate 

writ or direction calling for the records. of 

the first respondent in G.O. Ms. No. 22 
Commercial Taxes and Religious Endowments 
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Department dated 8th January, 1975, con: 
firming the order of removal of the petitioner 
from service made by the fifth respondent, 
the Executive Officer of Sri Subramaniaswami 
Temple, Vallimalai, North Arcot District as 
confirmed by the orders of respondents 2 and 
З and for quashing the same as illegal, incom- 
petent and without jurisdiction. . 


2. The petitioner is a hereditary Miras 
Archaka in Sri Subramaniaswami Temple, 
Vallimalai in North Arcot District for over 
thirty years. Accarding to the practice and 
custom in the temple in regard to emoluments 
and perquisites of the Archaka, the petitioner 
should be paid 50 per cent. of archana fees 
collected by the temple authorities by 
issue of archana tickets for the service rendered 
by him. He was suspended by the fifth 
respondent, the Executive Officer of the 
Devasthanam by order dated 20th April, 
1971 with effect from 26th April, 1971 “till he 
was dismissed from service by a further order”. 
The petitioner was dismissed by the Execu- 
tive Officer by his order dated 11% April, 
1972, on the ground that his explanation was not 
acceptable and the reason given bv him for 
his absence in the enquiry said to have been 
held on 11tb January, 1972, was not acceptable. 


` The appeal preferred by the petitioner before 


the Deputy Commissioner, Hindu Religious 
and Charitable Endowments against the order 
of the Executive Officer removing him from 


' service was dismissed on Ist August, 1973. The 


revision petition filed by the petitioner before 
the Commissioner, Hindu Religious and Charit- 
able Endowments, Madras against the order 
of. the Deputy Commissioner was dismissed on 
15th October, 1973, and the further revision 
preferred by the petitioner against the Com- 
missioner’s order was rejected by the Govern- 
ment by G.O. Ms. No. 22, Commercial Taxes 
and Religious Endowments Department dated 
8th January, 1975. 


3. The petitioner’s case is that the Executive 
Officer has passed the order of dismissal and 
he has no right to do so, though he has power 
to suspend the servants of the temple, that 
no enquiry was held prior to the order of 
dismissal from service made оп 11th April, 
1972, and that the procedure prescribed in 
section 56 (1) of the Tamil Nadu Act XXII of 
195y has not been followed, that is to say, the 
order of dismissal from service has not 
been made bythe Board of Trustees of the 
temple. The petitioner has prayed fos 
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quashing the order of the first respondent con- 
firming the orders of other respondents 2, 3 
and 5 for the aforesaid reasons. ; 


4. Respondents 1 to 3 contend that the allega- 
tion that no enquiry was held is false and 
that the orders of suspension and dismissal 
were passed only by the Board of Trustees 
of the temple and were merely communicated 
‚ by the Executive Officer ofthe temple. . They 
further contend that itis not necessary that 
the order of dismissal should be accompanied by 
a resolution of the Board of Trustees and that 
it is open to the petitioner to obtain a certifisd 
copy of the resolution of the Board of 
Trustees. It is further contended that the 
petitioner had expressed his unwillingness to 
appear at the enquiry on llth January, 1972, 
and thatthe Board of Trustees have unani- 
mously resolved to remove the petitioner fram 
service and the decision to remove him’ from 
service has been m rely communicated by the 
Executive Officer. . 


5. The order dated {1th April, 1972, of the 
fifth respondent removing the petitioner from 
service with effect from 13th April, 1972, no 
doubt says that the Board of Trustees have 
unanimously resolved on 11th January, 1972, 
to remove the petitioner from service. The 
alleged unanimous resolution dated 11th 
January, 1972, оғ. the Board of Trustees to 
remove the petitioner from service has not 


been produced. There is nothing on record: 


to show that the order to remove the. petitioner 
from service has itself been made by the 
Board of Trustees, though as stated earlier; 
the Exécutive Officer’s order dated 11th 
April, 1972, refers to the unanimousresolution 
dated lith January, 1972 of the Board of 
Trustees to remove the petitioner from.service. 
A perusal of the Executive Officer's order 
dated 11th April, 1972, shows that the resolu- 
tion to remove the petitioner from service is 
by the Board of Trustees and that the order 
to remove the petitioner from service in 
pursuance of that resolution is Ьу the 
Executive Officer. Section 56 of the Tamil 
Nadu Hindu Religious and Charitable 
Endowments Act, 1959 lays down that “all 
office-holders and servants attached to a 
religious institution or in receipt of any 
emolumefits or perquisite therefrom shall be 
controlled by the trustee and the trustee may, 
after following the prescribed procedure, if 
any, fine, suspend, remove or dismiss any of 
them for breach of trust, incapacity, 
disobedience of orders, neglect of duty, 
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misconduct or other sufficient couse," ‘А 
perusalof the order of suspension itself shows 
that it has been made only by the Executive 
Officer and not by the Board of Trustees. It 
is also stated in that order thus: 


«Те is hereby ordered that’ you are suspended 
from doing archakam service and receiving 

' allyour share of income, że., .from 26th 
April, 1971, till you are dismissed from 
the service by further order.” j 


This order shows that the Executive Oficer had 
already decided to dismiss-the petitioner from 
service even while suspending him from service 
with effect from 26th April, 1971 and without 
holding any enquiry which had not been held 
by that date. It is admitted that the peti- 
tioner had not admitted any ofthe charges 
framed against him and it is stated that his 
explanation was not accepted. Rule 2 of the ~ 
Rules framed in exercise of the powers con- 
ferred by section 56 of the aforesaid Act in 
S.R.O. No. A-584 of 1960 is inter alia to the 
effect that “ап oral enquiry shall be held if 
such an enquiry is desired by the person 
charged or is decided upon. by the trustee 
and at that enquiry, oral evidence shall be 
heard as to such of the allegations as are not 
admi ted, and the person charged shall be 
entitled to cross-examine the witnesses, to give 
evidence in person and to have such witnesses, 
called as he may wish, provided that the 
trustee may, for special and sufficient reasons 
to be recorded in writing, refuse to call a wit- 
ness ‘or require the delinquent to hear the 
expenses of such witnesses.” No doubt, the 


' records show that the petitioner, had expressed 


his unwillingness to appear atthe enquiry on 
llth January, 1972. But sineeit is admitted 
that the petitioner had not admitted in his 
explanation, any ofthe charges framed against) | 
him, it was incumbent upon the Board of 
Trustees to hear the oral evidence in.support 
of the charges framed against the petitioner 
notwithstanding the fact that he had not chosen 
to appear at theenquiry held on llth January, 
1972 and come to the conclusion that the 
charges have been proved. he oral evipence 
not having been heard rulc 2 of the aforesaid 
rules had not been complied with. Moreover, 
the order dated llth April 1972 of the 
Executive Officer, does not in termssay that 
the eharges have been proved. Since the 
alleged ` resolution dated llth January, 1972, 
of the Board of Trustees has not been produced 
ana it has been only contended in the counter 
of respondents 1 to 3 that itis not necessary 


iT) 
that the ‘order of dismissal should: be accorn- 
panied by the resolution: of Board: ‘of Trustees 
and it is open to the petitioner'to obtain a 
certified 'copy ofthe resolution, it has to be 
held that the respondents have not proved that 
any resolution was "passed by the Board of 
Trustees on 11th January, 1972 for ‘removing 
the petitioner from service: . “Moreover, : the 
order of suspension with'effect ‘from 26th Anril, 
1971 itself shows that the Executive Officer 
had decided on 20th April. 1971 itself that the 
petitioner should be dismissed, for that order 
says that he was ‘beirg suspended from 26th 
April, 1971 till ‘his:dismissal from service by 
further order. Therefore, I am of the opinion 
thatthe principles of natural justice have not 
been complied with in this case, that no proper 
enquiry had beenheld before the petitioner 
was removed from · service, that the order of 
dismissal passed by thé Executive Officer of the 
Devasthanam is not in compliance with sec- 
tion 56 (1) of the Act and that the petitioner 
is, therefore, entitled to -the relief’ prayed for 
in this writ petition. The writ petitionis 





accordingly allowed with costs. Advocate’s 
fee Rs. 150. . ETE: i 
R.S. ^ Wri Petition allowed 


IN THE HIGH COURT OF JUDICATURE 
AT “MADRAS. . P M 
Present:— Т. Remaprasada — 
S. Natarajan, } >> С + | 
Sankari Cement Alai Thozhilalar Munner- 
tra Sangam, by: its Secretary K. Karu- 
nakaran a Appellant* 


Rao, CJ. and 


a. 


The Government. of Tamil Nadu by its 
Secretary, Labour and' Employment 
Department, Fort St. George, Madras-9 
and another ? ; .. Respondents. 


Constitution of India (1950), Article 226—Cowt 
exercising jurtdiction under the Article—Order by 
“Government in дое “exercise of their statutory autho- 
‚ fily- Court not competent to review that order. 


The-appellant filed a' writ petition seeking for 
a writ of certiora; 46 quash -the order of 
the first respondent in G. О. Rt.’ No. 708 
Labour and Employment dated 5th April, 
1975. Certain disputes arose as ' between the 
second respondent management and its 
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workers. А domestic adjustment'was made as 
between the management and the workmen 
in and by which they. agreed that they should 
enquire into the alleged misconduct of 19 
workmen and submit ‘their decision to the 
Minister for Labour of the State: Government 
for his final decision and action. This was by 
mutual agreement.’ Pursuant to this, discipli- 
nary proceedings were initiated by the second 
respondent against the said workmen and it 
dismissed the entire lot of them. The Minister 
for Labour after reviewing the’ situation. was 


‘of the view that 14 out of the 19 workmen 


should be taken back to employment аз new 
entrants and that the decision in the discipli- 
nary proceedings as against the remaining 5 
workers should stand. The five workers were 
not satisfied with the ultimate decision of the 
Minister for., Labour and they raised an 
industrial dispute. The necessary conciliation 
proceedings. were initiated by the Labour 
Officer and the report of the Labour Officer 
was also considered by the Government which 
was by then asked to refer the non-employment 
of the five workers ta the Industrial! Court. The 
Government, after calling for the conciliation 
report from the Labour Officer, andin consul- 
tation with the Commissioner for Labour, 
were of the view that there was not sufficient 
material for them to act under section 10-A of 
the Industrial Disputes Act. Consequent upon 
such refusal the present writ petition out of 
which this appeal arises, was filed to quash.the 
order of the Government under which’ they 
refused to act under section 10-A. : 


Held: It is, not for the Court, exercising 
jurisdiction under Article’ 226 of the Constitu- 
tion to remove an order made by the Govern- 
ment in due exercise of their statutory autho- 
tity, after being satisfied as to the ‘merits of 
the case, Cerlioiüri із a writ issued for the 
removal of orders made by quasi-judicial 
Tribunals, who  are' statutory functionaries 
exercising quasi-judicial powers. It is only 
in cases where the Court is satisfied that there 
is an error apparent or deliberate non-exercise 
of jurisdiction which ‘the’ statutory Tribunal 
hasor that while exercising jurisdiction the 
principles of natural justice have been violated 
that a writ of certiorari is issued to quash such - 
orders made by quasi-judicial Tribunals. 
There has ‘been in this case, no improper 
exercise of power or jurisdiction which alone 
can compel the Court to issue a rule under 
Article 226'of the Constitution. [Para. 2.] 


Clause . 15 of | the Letters 


Appeal under 
Mr Justice 


Patent against -the order of 
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Mohan, dated 8th February, 1978, and 
made in the exercise of the Special Original 
Jurisdiction of the High Court in Writ Petition 
No. 6816 of 1975 presented under Article 226 
of the Constitution of India to issue а writ 
of certiorari calling for the records of the first 
respondent herein in his С.О. Rt. No. 708, 
Labour and Employment Department, dated 
5th March, 1975 to quash the same. 


Doraisamy, for Appellant. : 
The Judgment of the Court was delivered by 


Ramaprasada Rao, C7.—Yhe appellant filed 
а writ petition seeking for а writ of certiorari 
to quash the order of the first respondent in 
G. O. Rt. No. 708. Labour and Employment 
dated 5th April, 1975. The circumstances 
‘which led to the filing of the writ petition may 
be briefly stated. Certain disputes arose as 
between the second respondent— management 
and its workers A domestic adjustment was 
made as between the management and the 
workmen in and by which they agreed that 
they should enquire into the alleged misconduct 
o! 19 workmen and submit their decision to 
the Minister for Labour of the State Govern- 
ment for his final decision and action, This 
was by mutual agreement entered into between 
the second respondent the workers before the 
Minister for Labour on 1st July, 1971. Pursuant 
to such accord disciplinary proceedings were 
initiated by the second respondent against the 
said workmen who dismissed the entire lot of 
them, büt as provided under the agreement 
referred to above, the subject-matter was 
referred to the Minister for Labour for his 
ultimate decision in the matter. It is common 
ground that the Minister for Labour after 
reviewing the situation was of the view that 14 
out of the 19 workmen should be taken’ back 
to employment as new entrants and that the 
decision in the disciplinary proceedings as 
against the remaining 5 workers should stand. 
The five workers were not satisfied with the 
ultimate decision of the Minister for Labour, 
though under the accord dated lst July, 
1971 , between the management and the 
.workmen concerned they had agreed upon 
such a course and had left the matter ulti- 
mately for the decision of the Minister for 
Labour, after the conclusion of the disciplinary 
proceedings by the management. They 
therefore raised an industrial dispute. . The 
necessary conciliation proceedings were ini- 
tiated by the Labour Officer, Salem, and 
the report of the Labour Officer was also 
considered by the Government which was by 
then asked to refer the non-empleyment of 
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the five workers to the Industrial Court. The ` 
Government, after calling for the conciliation : 
report from the Labour Officer, Salem, and: 
in consultation with the Commissioner for 
Labour, were of the view that there was „по 
sufficient material for them to act under 
section !0-A of the Industrial Disputes Aet.. 
The main reason which prompted the Govern-: 
ment not to make a-reference under section. 
10-A was that the subject-matter from — the: 
inception was governed by the accord dated 
lst July, 1971, and that the management 
having fully submitted themselves to the Jetter 
and sprit of that accord, and as the Minister 
for Labour was of the view that .there was 
justification for the non-employment of the five 
workers, they would not: exercise their 
jurisdiction under section, 10-A and -refer 
the matter to the Industrial Court. Conse- 
quent upon such refusal the present — writ 
petition out of which this appeal arises, was 
filed to quash the order of the Government 
under which they refused to act under section 
10-A. : ; : Я 


2. Itis not for the Court, exercising jurisdic" 
tion under Article 226 of the Constitution to 
remove an order made by the Government 
in due exercise of their statutory authority, 
after being satisfied as to the merits of the 
case. Cerijorati is а writ issued for, the remo- 
val of orders made by quasi-judicial Tribunals 
who are statutory functionaries or functionaries 
exercising quasi-judicial powers. It is only ir 
cases where the Court is satisfied that there is 
an error apparent or deliberate non-exercise 
of jurisdiction which the statutory Tribunal 
has or while exercising jurisdiction the . princi- 
ples of natural justice have been violated that 
a writ of certiorari i» issued to quash such 
orders made by quasi-judicial Tribunals 
Mohan, J., considered the facts and came to 
the conclusion that on merits the State Govérn; 
ment was satisfied that the non-employment 
of the five workers having been the subject- 
matter of the earlier accord dated Ist July, 
1971, and that having been finalised in terms 
thereof, there. were no further grounds for. 
reconsideation of the matter. Such decisions 
can be arrived at by the State Government in 
exercise of their powers under the act. Ther 

has been no improper exercise of power or 
jurisdiction which alone can compel the Court 
to issue 2 rule under Article 226 of the Consti- 
tution. Rightly therefore Mohan, .J. dismissed 
the writ petition, We see no reason to 
interfere. The writ appeal is dismissed. 


RS . Writ Appeal dismissed, 











———— 
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IN THE HIGH COURT OF JUDICATURE 
AT MADRAS...” Е 


(Special Original Jurisdiction.) 
PREsENT:—$, Padmanabhan, J. 
M.S. Babu ж 


p, EE ' 3 


Pelitione;* 


The Commissioner, Corporation .of 
Madras and another. „o - Respondents, 


"Madras City Municipal Corporation Act(IV of 1919), 
sections 85 ‘to 97 and Amending Act, 1961 (X of 
1962), section 86 —Petitioner, à peòn in the Revenue 
Department of Corporation. of Madras—Charges 
Sramed against him— Allegation of failing to deposit 
amount of tax into treasury but mis-appropriating 
the same—Denial of the charges by petitioner—Oral 
enquiry by Reveuue Officer—Enquiry Officer provi- 
stonally concluding: that charges against petitioner 
were proved—Show cause notice issued —Further 
explanation given—Proceedings befers Commissioner, 
Corporation of Madras—Charges held proved—Dis- 
missal of petitioner from service—No by-laws framed 
by Corporation—Appeal by petitioner to Special 
Officer - Confirmation of order of dismissal—Order 
not served, only communication by Revenue Officer 
of order of dismissal—Order of Special Officer 
quashed, i | 


A writ petition was filed: by опе ‘B’ working 
as a peon in the Revenue: Department of the 
. Corporation of Madras to set aside the order 
dismissing him from service. It was stated that 
he was first appointed as a peon and then 
transferred to the Revenue Department and 
posted to work under tax collector ‘K’. 
Charges were framed against him stating: that 
he had not remitted the money collected by 
him from one *$' into the Corporation treasury 
nor returned the money and thereby had mis- 
appropriated the amount. He denied the 
charges. An oral enquiry was conducted and 
the Revenue Officer came to the provisional 
conclusion that the charges were proved and 
the petitioner should be dismissed from service. 
The Commissioner, Corporation of ,Medras 
by his proceedings finally held. that the charges 
levelied against the petitioner were ‘proved 
and dismissed the petitioner from, service. An 
appeal filed by the. petitioner to the Special 
Officer was also dismissed. Theorder was not 
served but only communicated to him by the 
Revenue Officer. `- í - 


Held, that the order of the Special Officer 
was not served on the petitioner but only a 
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communication from the Revenue Officer was 
served on him to «the ~effectithat the Special 
Officer had dismissed the appeal. Further on 
the date on which the.-Commissioner passed . 
the impugned order he was not‘ competent to 
do so and the order of dismissal passed against 
the petitioner was- without jurisdiction and 
void. On the date of the Amending Act of 
1961, the bye-laws as provided for under 
section 86 had not been framed. In these 
circumstances the arder of the Special Officer 
was also illegal and had to be quashed. . : 
л ! [Faras..3 апа 5.) 


Case referred to:— "m 
Arunachalam v ‘Commissioner, Corporction of Madras, 
(1974) 1 M.L.J. 364, . 


Petition under Article 226 of the. Constitu- 
tion of India, praying that in :he circumst- 
ances stated therein, and in the affidavit filed 
therewith ‘he High Court will be pleased to 
issue а writ of certiorari calling for the records 
relating to the.proceedings of the first respon- 
dent in R.D:C. No. M-3/508 .3 of 1976. dated 
21st October, 1976 as confirmed’ by the second 
respondent R.D.C. No. M. 3/50823 . of 1976 
‘dated 21st March, 1977 and quash the 
proceedings therein, ' 


A, Radhakrishnan, for Petitioner, Я 
В. Ват Mokan, for Respondents. 
The Court made the following ` ' 


Ospzs.—This writ’ petition has been filed. by 
one Babu who was working ;as a peon in the 
Revenue Department of the Corporation of 
"Madras to set aside the order dismissing him 
from service. Itis stated .that -he was first 
appointed asa peon іп the Corporation on 21st 
August, 1964, He was transferred to the 
Revenue Department on 30th December, 1971. 
On 7th January, 1972 he was posted to work 
under the tax collector Kirmani. While soa 
memo. was issued to him on 6th July,. 1976 
by the Gommissioner. By the said memo. he 
was placed under suspension. The memo. 
‘stated that he had collected a sum, of-Rs. 100 
from Smt..Sakunthala, owner of premises 
No.. 1 A, Dr. Vijayaragavalu Road. Madras-81 
and that he had not remitted ‘the money 
into the Corporation treasury.nór returned the 
money and thereby misappropriated-. the 
"account, Charges were framed against him. He 
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submitted his. explanation on 26th Tulv. 1976- 
He denied having received any amount from 
Sakunthala. Не has also state’ that in order 
to evade the pronerty tax the said Sakunthela 
had given ‘false information to the authorities. 
An oral enquiry was held by the | Revenue 
Officer on 9th Auguct, 1976 Asa result of the 
oral enquiry the Enquire Officer came to the 
provisional conclusion that the charge against 
-the peon had been proved and ako to the 
provisional conclusion that’ he ‘should be- dis- 
missed 'fróm.the service. He was, therefore, 
called unon.to explain why he should not be 
dismissed from the service. He offered a 
further explanation on 22nd September, 1976. 
- On a consideration of his further explanation the 
Commissioner, Cornorat'on. of Madras. by his 
proceedings dated 21st Octoher. 1976 finally 
held that the charge levelled against the peti- 
tioner was proved and dismissed „him from 
service with effect from the date of suspension, 


2. Thereafter.the petitioner filed an apneal 
before the Special Officer Standing Committee 
(T.&F.), Corporation of Madras. · He received 
a communication dated :'21st March, 1977 
from the Revenue Officer stating that ‘ the 
appeal preferred bv him had been dismissed 
by the Special Officer. .The petitioner has 
filed this petition to quash ‘the order of the 


Special Officer who confirmed the order of ` 


the Commissioner dismissing’ him from. service. 


3. About Exhibit A Mr. Radhakrishnan raised 
two contentions. (1) The Commissioner of the 
Corporation of Madras had no | jurisdiction to 
dismiss the petitioner from service. According 
to the learned counsel sections 95 to 97 of the 
Madras City Corporation Act, 1919 had been 
repealed and section: 85 to 93 had'been sub- 


stituted by thé amending Act of 1961. Accord- |. 


ing to the learned counsel under section:86 


the classification, methods of recruitment, con- ` 


ditions of service, pay and:allowances and dise 
' cipline and conduct of the Corporation -estab- 
lishment shall be regulated in the'case of the 
employees -included in Class III and: Class IV, 
“by by-laws made by the Council under sec- 
tion 349. 
so far by the’ Corporation. 
Commissioner of the Corporétidn had no power 
to dismiss the petitioner. - (2) ‘The learned 
counsel submitted that the Special Officer has 
not exercised his mind to the appeal preferred 
by the petitioner irdependently of the opinion 
of the Commissioner who dismissed: the peti- 
tioner. in the first instance. In fact the 
‘learned. counsel] went’ to the extent of 
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Therefore. the . 
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submitting that the! Srecial Officer had not 
signed the impuened order at all and that the 
same was prepared hy the Cammissioner him- 
self The learned coursel was justified in mak- 
ing this submission because the ‘copy of the 
order. of. the Special Officer was not served on 
the petitioner. Only the communication from 
the Revenue Officer has been. cervedon him 
to the effect that. the Special .О сет has dis. 


“missed the appeal. However Т called for the 


original ‘order from the Corporation of Madras 
where. it is found that the Special Officer had 
pared his order and himself signed the original 
order, ` ^ Е ES И 


4. Tam Satisfied that the petitioner is entitled to 
succeed on the first of the grounds put forward , 
bv him: Tn ' Arunacha[am v. Commissioner. Corpora- 
tion of Madras. the Headmaster of a Corpora- 
tion High School who had entered service in 
1950` апа who was promoted 'as Headmaster in 
-1964 was suspended bv the Commissioner and 
an ordér was ‘passed: hv wav of pünishment 
directing the withholding of his increment for 


-6 months. К М Mudalivar. J., allowed the writ 


petition, It will'be sufficient, for the present 
purposes if the headnote is referred to. 


The failure of the Corporation of Medras to 
frame by-laws would not enable the petition- ` 
‚ег to choose to rely on the Transitional Pro- 
vision No. 5 of Schedule IT tothe amending 
‘Act of 1961 read- with section 102 of the 
‘same The Transitional Provision Мо. .5 
* which talks amount “tenure, remuneration, 
Tights, provileges asto pension arid gratuity 
and other matters" provides for safeguarding 
the rights and -privileges of the’ emplovees 
‘who have entered the Corporation establish- 
ment prior tothe coming into force of the 
‘amending Act The provision does ‘not 
clothe thé Commissioner with the necessary 
power of dealing with the discipline and 
conduct of'class ITI and Class TV employees 
in the absence of by-laws framed bv the 
- Council under section 349 (of the principal 
Act) within the meaning of section 86 of the 
amending ‘Act of 1961. Ifthere are no by- 
laws for the time being in force, particula-ly 
atthe time of the visitation of punishment 
on the petitioner, the Commissioner cannot 
' be permitted to fall back on the general 
power of control. The common law cannot 
- be invoked in the face of statutory provisions 
for such punishment.” E ШЕ 
5. This decision of K.N Mudaliyar, J., has becn 
-affirmed in writ appeal bya Bench of this Court, 


— =т= 


17 (94) | МІ, Ј. 364. y 


tij 


Admittedly, in this case the - petitioner joined- 
düty.only-after- the amending Асі оҒ--1916;. 

Іс.15 also not disputed that on- the-date of- thë- 
amending Act the by-laws: as. provided under- 
section 86 had not been framed. ..In these cire ' 
cumstances the situation ..is governed . by the 
principle stated: in the case cited above. I there- 
fore, find that on the date on which the Com. 


missioner passed the impugned. order. he. was not, 


_competent to do so .and the ordet of dismissal, 
passed against the petitioner is without juris- 
diction and'void. ‘In the circumstances the’ 
order: of the Special Officer is also , illegal and, 
has Чо be quashed. 


6. In view of this it is їшпесез$агу to consider’ 
tHe second of the contentions of Mr. ‘Radha.- 
krishüan; - ^ 5s 


7. Mr, Ram, Mohan for the. Corporation “of: 
Madras cited a decision of Ramanujam, J.” In 
that decision’ Raianujam, J.; has refer: ва to, 
the judgment of K.N? Muidaliyar, jJ; and’ dis- 
tinguished the samé On the’ grouvd that’ while: 
the’ petitioner: before him (Ramanujam; J-) was 
appointed prior to 1961 amendment the peti- 
tioner- in the cáse before K:N. Mudaliyar, -J: 
was appointed subsequent to the amendment; 
Act. As I have already stated, here there.is no. 
dispute that the petitioner joined the service of 
the Corporation only in 1970 subsequent to the. 
amendment Act and therefore. the decision of, 
Ramanujam, ds will not apply to, the facts of 
this case. , - -ra 


--In the circumstances the Népugued - order 
oí the Special Officer who in turn confirmed 
the order of ‘dismissal -passed by the Commise 
sioner-against the petitioner is quashed. ‘The 
writ petition; nis allowed., No costs. The 
petitioner : will þe reinstated in service. 


RS, 


-Pezition. aoe 
kaa 26 XC... 


НАЈ Авила 5Атт b. SÅNJE Evi RAB 


as 
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IN- THE: HIGH ‘COURT OF JUDICA-. 
TURE AT MADRAS. 


PRESENT: Аа у И. Ismail, and S. "Nalovafan,. 
JJ. а TT 


7 Hrena Ca ad 


HE ‘Abdullah: Sait ГЕР < Appellant 


v. AM CUu 


aa 


к: Sanjeevi: Rao and 8 others , 
i Respondents. 


' . 
1 * ' 


(кайыр. of Pro ‘Act (IV ‘of 1882), 
sections: 106, TIY — Tamil Nadu Buildings: 
(Lease and “Rent Control) Act - (XVIII of 
1960), sections 30 (iii), 2 (8)—Tamil Nadu 
Biildings (Lease and Rent Control). Amend- 
ment Act"(XI of 1964), section 3—Lease— 
Non-residential "Building — Notice issued: by 
landlord: terminating the ‘tenancy—Swit' filed 
for recovery of possession — Immediately on 
expiry of notice tenant becomes trespasser 
—Reit Control Act. ‘does not prohibit ‘filing 
of suit for. recovery’ ‘of possession—Death a 
tent pending ` Suit — L.Rs. brought; 

record—Legal Representatives also оин 
—Section 3 of Tamil Nadu Act XI. of 1964 
not applicable to suit of thìs maturé. o 


“Ф the owner:of the- suit building had leased 
it, to "S" іп. 1940. The lease expired: on 
15th July, 1943 but, ‘S”, continued in posses- 
Sion.as a tenant holding over because of, pro- 
tection , .afforded by Rent Control Orders and 
legislations to such persons from eviction. 

Under section 30 (wt) of the Tamil Nadu 
Buildings (Lease and Rent Control) Act, 
1960, such’ protection was not available to the 
suit building "(non-residential) апа; the 
amending Act II of ‘1962 made пе change i in 
the position: in that context, . 


isstiedi à* notice, Exhibit P-2, dated- -20t 
January; 1964 to the tenant “57, terminating 
his tenancy with effect from 29th Februaty, . 
1964: "On expiry of the notice; ‘4’ filed a 
suit in the City: Civil Court on 2nd March, 


` 1964- for récovery.of vacant possession of. the 


suit property from: ‘S’-and for damages for 
use: ane pecupation ` from ‘the. date of. the 


ar WES 
é Aes - Il . i 





OSA Nos 23 and, 75 of 1977.. 


EWE ал UE SSE yr Шырай 


14 February, d 


< 
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plaint. After thé writtea statement had been 
filed, Tamil Nadu Act XI of 1964 was passed 
omitting section 30 (ži) of the Act of 1960 
as amended in 1962, and providing by sec- 
tion 3 that all proceedings pending on the 
date of the publication of.the Act shall abate. 
Pending the suit, ‘S’ died on 15th January, 
1968 and certain persons were brought on 


record as defendants 2 to 10 in their capacity 


as executors and administrators.of the will 
of 'S".. The suit which was filed in the City 
Civil Court, Madras, originally was later 
transferred to the High Court by consent of 
partiés. .. The suit was decreed as prayed for 
on 2nd August, 1976, and it was also held 
that the late ‘S’ was only a trespasser after 
the notice, Exhibit P-2. ‘4’ filed an appeal 
against the time given for vacating the pre- 
mises. > -The third defendant preferred an 
appeal against the decree for vacant posses- 
sion. 


Held: ‘The’ fact that the plaintiff’ in the 
present саѕе had instituted the suit for re- 
covery of possession from late ‘S’ immedi- 
ately on the expiry of the lease was the 
clearest possible manifestation. of the plain- 
tiff’s definite arid determined . dissent to the 


late ‘S’ continuing in possession of the pro- 


perty. Therefore there was absolutely no 
scope whatever, on the facts of this case, for 
holding that from 1st March, 1964, the late 
“5” was a tenant by holding over or a tenant 
at sufferance. If so, the inevitable position 
of the late ‘S’ was only that of a trespasser. 
f E P [Para. 22.] 
Even. though -entry into possession was law- 
ful, the subsequent possession can’ become 
unlawful just as unlawful entry into posses- 
sion can become subsequently lawful .if a 
person trespasses upon the property but sub- 
sequently’ the. owner of the’ property assents 
to his continuing in possession on condition 
. of his paying a rent and the subsequent pos: 
session becomes lawful. So also, when & 
person enters. into possession of the, property 
ав: а tenant, but continues to be in possession 
‘of. the property even after the termination 
of the tenancy.in defiance of the landlord, his 
possession becomes wrongful. [Раға. 22.] 


‘The Tamil Nadu Act (XVIII of 1960) it- 
self does not prohibit а landlord from filing 
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a suit for recovery of posséssion of the pro- 
perty from his tenant and obtaining a decree 
and it only bars the execution of the decree 
contrary to the provisions contained therein. 
Section 3 of the Tamil Nadu Act XI of 1964 
did not apply to a suit of this nature, namely, 
a suit: filed by the landlord for recovery ‘of 
possession of the property from the tenant 
and obtaining a decree in ejectment therein, 
whatever may be the position with regard to 
its execution, which itself will depend upon 
whether the judgment-debtor enjoyed the pro-' 
tection of the Act or not... Раға. 44.]: 


Since the definition of ‘tenant’ did not contem- 
plate any person becoming a tenant after the 
death of the original tenant in respect of a 
non-residential building, the suit building 


‘being, admittedly a non-residential building 


in which late ‘S was carrying on a hostel 
business when he died on 15th January, 1968, 
there was no other person who could come 
within the definition -of the term tenant 
under section 2 (8) of the Tamil Nadu Build- 
ings (Lease and Rent Control) Act (XVIII 
of 1960). Therefore the late ‘S’s statutory 
tenancy came to an end with his death. 
Hence defendants 2 to 10, whatever their 
capacities and whatever their relationship with 
late ‘S? might’ be, could пої. Бе termed as 
‘tenants’ of the premises in question entitled 
to the protection of the Act, after the death 
of “5°. | [Para. 54.] 


Defendants 2 ќо 10 cannot be said to be | 
tenants entitled to the protection of the Act 
XVIII -of 1960 against eviction. 


[Para. 62.] 
Cases referred to:— | 


Anand Nivas Private Lid. у. Anandji Kal- 
yanj?s Pedhi, (1964) 4 S.C.R. 892: А.Т. 
R. 1965 S.C. 414; J. C. Chatterjee v. 
Shri Sri Kishan Tandon, (1973).1 S.C.R. 850: 
A.I.R. 1972 S.C. 2526; Bengal Judigo 
Company v. Gopee Mohan Majoomdar, 4 W. ` 
R. (Sutherland's) 24; Jones v. Foley, (1891) 
1 Q.B. 730; Beddall v. Maitland, (1881) 
17 Ch.D. 174; Om Prakash Gupte v. The 
Commissioner of Police, Madras, ` (1960) 2 
M.L.J. 50: I.L.R. (1960) Mad. 490: 
1960 L. W. 788; Henderson v. .Squire, 
L.R. (1869) 4 Q.B. 170; Mahant Jagan- 
nath Das v. Jhanki Singh, L.R. (1922) 49 


10. 


I.A. 81; 43 M.L.]. 55: 66 І.С. 337: А. 
I.R. 1922 P.C. 142; Harry Kempsoka Gray 
v. Bhagu Mian, L.R..(1930) 57 I. A. 105: 
58 M.L.J. 215: 31 L.W. 425: A.I.R. 
1930 P.C. 82; Shravan Shahasing Patil v. 
Fatiu, (1926): 98 I.C. 911; Kai Khushroo 
Bexoniee Capadia v. Bai Jerbai Hirjibhoy 
Warden, (1949) F.C.R. 262: (1949) F.L. 
J. 168: A.I.R. 1949 F.C. 124; Bhawanji 
Lakamshi v. Himatlal Jamnadas Dani, (1972) 
2 S.C.J. 174: (1972) 2 S.C.R. 890: A. 
I.R. 1972 S.C. 819; Badrilal v. Municipal 
Corporation of Indore, (1973) 3 S.C.R. 15: 
A.I.R. 1973 S.C. 508; M. C. Chockalin- 
gam v. Manicka Vasagam, (1974) 2 S.C. 
7. 30: (1974) 2 M.L.J. (S.C.) 27: (1974) 
2 S.C.R. 143: А.Т.К. 1974 S.C. 104; 
Lallu Yeshwant Singh v. Rao Jagdish Singh, 
(1968) 2 S.C.R. 203: (1968) 2 S.C.J. 
244: A.I.R. 1968 S.C. 620; Ramsunder 
Tewari v. Dulhin Bayaso Kuer, А.Т.К. 
1935 Pat. 271; Nagamony Kumaraswam v. 
S. Thiru Chittambalam, A.I.R. 1953 Trav.- 
Co. 369; Union of India, represented by 
Secretary, Ministry of Works, Housing, 
Urban Development, New Delhi v. Andhra 
Bank Limited, Madras, (1976) 2 M.L.J. 
145: 89 L.W. 473: I.L.R. (1976) 2 Mad. 
284: A.I.R. 1976 Mad. 387; R. K. Veer- 
appa Naidu у. М. Gopalan, (1961) 1 M.L. 
J. 223; Noolchand Gupta v. The Madras 
Piece Goods Merchants Charitable Trust by 
its Secretary, V. V. S. Tevanathan, (1975) 
88 L.W. 410; Theruvath Vittil Muhammad- 
unny v. Melapurakkal Unniti, (1949) 1 M. 
L.J. 452: I.L.R. (1950) Mad. 152: 63 
L.W. 1059: A.I.R. 1949 Mad. 765; Secre- 
tary of State, represented by the Collector of 
South Arcot v. Mash and Co., L.R. (1950) 
67 I.A. 222: (1940) 2 М.І... 140: 52 L. 
W. 1: I.L.R. (1940) Mad. 599: А.Т.К. 
1940 P.C. 105; B. V. Patankar v. G. G. 
Sastry, (1961) 1 S.C.J..272: (1961) 1 S. 
C.R. 591: A.I.R. 1961 S.C. 272;. Mls. 
Raval and Company v. K. G. Ramachandran, 
(1966) 2 M.L.J. 68: 79 L.W. 331: LL. 
R. (1966) 2 Mad. 437: А.Т.К. 1967 Mad. 
57; B. J. Gupta & Company v. Venkatesan, 
(1975) 1 S.C.C. 46: (1975) 2 S.C.R. 
401: A.I.R. 1974 S.C. 2331; Hajee Ab- 
dulla Sait v. K. D. Moorjani, (1975) 88 
L.W. 559; Srimathi Periathayye (alias) 
Р. Muthu Meenakshi Veerakamulu Ammal 
.v..L. Narasmga Rac, (1966\ 2 M.L.T. 
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159; Damadi Lal v. Parash Rom, (1976) 4 
S.C.C. 855:. (1976) 2 S.C.W.R. . 125: 
(1976) Lab.L.]. 655: A.I.R. 1976 S.C. 
2229: Md. Suitan Mohideen v. Official 
Trustee, Madras, (1978) 1. M.L.J. 190: 91 
L.W. 170: A.I.R, 1978 Mad. 248; Moti 
Ram v. Suraj Bhan, 1960 S. C. J. 699: 
(1960) 2 S.C.R. 896: A.I.R. 1960 S.C. 
655. 


Appeals under clause 15 of the Letters 
Patent and Order 6, R. 1 of O. S. 
Rules against the decree of Mr. 
Justice N. S. Ramaswami, dated 2nd 
August, 1976 and made in the exercise of 
the ordinary Orginal /Civil Jurisdiction of the 
High Court and made in C.S. No. 218 of 
1965. x TER 


P. Chidambaram and M. N. Krishnamani, 
for Appellant. 


4o 


А. C. Muthanna, M. Subramaniam, К. C. 
Ramamoorthy, М. Vibishanan and N. Raje- | 
vam, for Respondents. 


The Judgment of the Court was delivered by 


Ismail, J.—These two appeals arise out of 
the judgment and decree of this Court on 
the origmal side, namely, in C.S. No. 218 
of 1965. The former appeal has been pre- 
ferred by the plaintiff, while the latter appeal 
has been filed by the third defendant in the 
suit. Since both sides have preferred 
appeals, for the sake of convenience, we.refer 
to the parties as they have been arrayed in 
the suit. Admittedly the suit property 
belongs to the plaintiff. Equally admittedly 
the property was leased to one late Seetha- 
rama Rao under Exhibit P-1 dated 8th July, 
1940 and the lease expired on 15th July, 1943, 
but late Seetharama Rao continued to be in 
possession as a tenant holding over. This 
was obviously because the Rent "Control 
Orders and the legislations that were in force . 
in this State gave protection to such persons 
from eviction. The legislation regarding 
control of. rents started during the 
second world war. In the then Presidency 
of Madras the first two orders under the 
Defence of India Rules were issued as the 
Madras House Rent Control Order, 1941 and 
the Madras Godown Rent Control Order, 
1942. In 1945 these orders were re-issue? 


PT | 


With slight-changes, as-the. Tamil Nadu 
. House Rent Control Order, 1945 апі the 
Tamil Nadu ‘Non-residential. Buildings Rent 
Control Order, 1945. They were: replaced 
' by the Tamil Nadu Buildings (Lease and 
‚+ Rent Control) Act, 1946 which in turn was 
réplaced. by the Tamil Nadu' Buildings: (Lease 
and: Rent Control) Act, 1949. That Act also 
was replaced by the Tamil Nadu Buildings 
(Lease and Rent Control) Act, 1960, Tamil 
Nadu Act XVIII of 1960, hereinafter 'refer- 
red to as the Act, which: сате into ‘force on 
30th September, 1960, and which is thé Act 
now in forcé. The Act contained certain 
exemptions in section 30, according to which 
the Act did not apply to:—' ` i 


"'(i) any building the construction of which 
was, after the date of the commencement 
of this Act, completed and notified to the 
local authority concerned, ог "' 7 


4 


' (iij апу residential building the rental value 
of which, on thé date’ of the commencement 
of this Act, as enteréd in the-property tax 

‚ assessment book of the, municipal council 

* district board, panchayat or panchayat inion 

‚ council or the, corporation of Madras as 

г the case may be, exceeds two hundred and 

: fifty. rupees per mensem, or. 


1) any non-residential ‘building the rental 
value of which, on the date of the commience- 
г ment of this Act, as entéred in the property 
‚ tax assessment book of the municipal 
‚ council, district board, panchayat or pancha- 
. yat' union council or the ` corporation of 
` Madras, as the case may. be, exceeds four 
. hundred rupees, per mensem." . 


Admittedly by virtue of thé provision con- 
tained їп this section in relation to non- 
residential building, the, Act did nof apply to 
the suit building, since the rent- fop- the build- 
ing in question was Rs. 1,680. Section 30 
of the Act was amended by the Tamil Nadu 
‘Act It of 1962, with regard. to  résidential 
buildings. 
originàl provision ‘referred to above by the 
. following: 0. ` Brite 


' “any residential building or pait thereof 
'" éccupied ‘by. any one tenant if the monthly 
rent paid by him in respect of that build- 
ing or part exceeds two hundred and fifty, 
rupees” s. Е à 


ae 
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"Lhis aménding.Act replaced the’ 
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With regard. to "hon-residential: buildings, ‘the 
provision contained in the original section 30 
was replaced by the following provision: . > 


_ “any non-residential. building or part thereof 
occupied by any one tenant if the monthly: ` 
rent paid: by him.in respect of that build- 

‚ ing ог part exceeds four. hundred rupees”. 


Even, after the ‘above ameridment, the Act 
was inapplicable to. the suit building. It is 
in this’ context that the plaintiff issued a 
notice marked as Exhibit P-2 "in these © 
proceedings юп 20th January, 1964, terminat- 
ing the tenancy of late Seetharama Rao with 
effect from the end of 29th February, 1964, | 
This notice through lawyer informed late 
Seetharama Rao: | — AM 


аай are put оп: побсе that as and from 
the ‘Ist March, 1964 ‘the ` relationship: 
' between my ¢lient and you as landlord and 
7 tenant shall cease and determine and your 

occupation in spite of this notice will be at 
‚ your peril. | . nur ee 


. Please take -notice that if vacant posses- 
"sion is not delivered even, after the expiry 
of, the time’ given ih the notice a suit will. 
be filed against you for the recovery of 
the, vacant possession of the sàid building 
and you will be held liable for all costs 
and consequences thereof. My client also 
. puts you on.notice that for your. occupa- 
tion which will amount to bé in‘ contempt 
of: this notice, he. will claim in the suit 
damages for the use and occupation at thé 
rate of Re. 1 per square foot per month 
for the floor area of each of the” floors in - 


‚ the said building". -e 


2. Late Seetharama Rao not, hàvihg.surten- 
dered possession of the premises on "the 
expiry of the notice, that is, on, 1st March, 
1964, the plaintiff instituted the present suit; 
on 2nd March, 1964 on the file of the City 
Civil Court, Madras, for a decree against late | 
Seetharama Rao directing him to quit, vacate 
and deliver vacant possession of the „suit 
property and to pay damages .for use and 


-occupation at the rate of Rs. 6,000 per month 


from. the date of the plaint.till recovery of 
vacant possession. The plaint was a simple one 
and. it stated. that late Seetharama' Rao was 
not using the building let to him in a proper 
manner and had not been maintaining, it in . 


: dI 


-good condition, that he had also put up:ovens 
"without the permission. ofi:the: plaintiff and 
“that inspite of protests made by the plaintiff, 
"he had not rectified the defects. pointed out 
"to him. The plaintiff also stated that he was 
in bona fide need of the, .premises for his 
own use as business premises and: late Seetha- 
rama Rao was: also, informed :about ` the 
plaintiff's need, but he had not.cared to heed 
‘to his request. The. plaintiff referred to 
Exhibit.P-2 'notice and stated that late 
"Seetharama Rao ‘having. failed to deliver 
vacant,possession of the: premises the: plàin- 
“tiff was instituting, the" suit, for recovery of 
:possession of the.property,with damages for 


-use and occupation from the. date of plaint ` 


cat the raté of Rs. 6,000. per month which, 
"according to’ ће plaintiff, would be less than 
'the prevailing rents in the market for'similàr 
accommodation. . . po ba T а 


-3. Late Seetharama Rao filed a written State- 
ment -dated 25th April.1964 on.2nd May, 


1964. This written statement contained 
-practically no defence,to the suit. It was 
«denied in the written, statement that there 


were any defects or that late Seetharama 
.Rao had put up anything without the permis- 
:sion of, the ‘plaintiff. “He also contended 
“that the plaintiff was. -merely, anxious to extort 
higher rent and for that, purpose had from 
‘time to: time. approached late Sectharama Rao, 
‘that although’: late Seetharama- Rao was 
prepared to pay a reasonable rent, he was not 
‘willing to pay anything exhorbitant and that 
"because of. that the plaintiff had instituted the 
"present suit ой а’ preterice ‘of requiring it for 
‘his own business.. 
-there was no proper notice of termination 
:0# tenancy and the.nofice dated 20th January, 
' 1964, namely, Exhibit P-2 . was merely in 
"keeping" with. the previous ‘notice to the same 
effect ‘which were, not intended’ to be “acted 
"upon and that the lease of ‘the property must 
“be сетей to be à lease from yéar to year and 
accordingly no valid notice as contemplated 
under the Traiisfer, of. LEO Act had been 
“issued. ` 


4. After the filing of ti w ritten: statement, 

‘the’ ‘State Legislature’ enacted an amending 

Act, namely. "The Tamil Nadu Buildings 

(Lease and Rent Control) Amendment Act, 

1964, (Tamil Nadu. Act XI of 1964), which 

"was'ptiblished in the Fort ‘St. ‘George Gazette 
ML J—53 
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-Extraordinary .dated.lOth.June, 1964: This 
‘Act omitted clause . (ii) -of. section 30 of the 


Act as.amended by. the. Tamil N adu Act II 
of 1962; namely, е. .ргоуіѕіоп directing 


hon-applicability: of: the ;Act to non-residen- 
` tial. building or.part thereóf occupied by any 
-one tenant if. the. monthly. rent paid by him 
in respect of that building or part exceeded 


Rs. 400 while. section 2 of the Amendment 
Act XI of 1964 amended section 30 ur this 


behalf as well as in certain other minor’ res- 


pects. It -contained a section. as section 3 as 


“Every. vedot in, “respect of any non- 
residential building: or part thereof: pending 
before any Court. or ‘other authority ог 
‘officer on the dete of the publication of 
this Act in the Fort St. George Gazette 
and instituted on the ‘ground that such 
building or part was exempt from the 

‚ provisions: of the principal Act by virtue 
of clause (i) of section 30.of the, princi- 

- pal Act, shall abate in so far as the proceed- 
ing relates: to such building or part. Ail 
` rights- ‘and privileges which- тау. have 
accrued before such’ date to any landlord 
in respect.of any non- -residential building or . 

© part thereof by virtue of^ clause (sit) - -Of 

. section 30 of the principal: Act, shall cease 

` and deterftine and shall not. be enforceable: 


Provided that noting: contained in this 

section shall be deemeéd'’to invalidate : ‘any 
_ suit’ or proceeding in which-the decree ог 
.. order passcd’ has-been executed ‘or.satished 
‘in’ full before thé date ‘mentioned in this 

section”. ; . ; 
In view: of this amendment which'came into 
force: on . 10th June; 1964, the learned: V 
Assistant Judge, City Civil Court;. Madras, on 
4th Décember, 1964- dismissed tlie suif,- 


having, abated. Against the dismissal .of the 


suit: as having abated,” ‘thé ‘plaintiff preferred 
an appeal, A.S. No.,266 of 1965 оп е 
file of this Court... At the same time, he. also 
filed two applications before--the- City.’ Civil, 
Court itself, namely, (1) I:A. = No. +2585 of 
1963 under Order 9, rule-9,; Code of -Civil 
Procedure, to set aside the order: dated - -Ath 
December, 1964. dismissing the $1 as -abated ; 
and (2) Т:А. No. :2586 10 £11965: ‘undertsec- 
tion 5. of' the Limitation’ Асёл to. excuse. ће 
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"delay in filing I.A. No. 2585 of 1965. The 
City Civil Court, Madras (the learned V 
‘Assistant Judge) by an ‘order dated 3rd 
‘August, 1965 allowed both the applications 
and set aside.the earlier order dated 4th 
December, 1964 dismissing the suit as hav- 
ing abated. At that stage on 16th August, 
1965 the late Seetharama ‘Rao filed an addi- 
tional written statement dated 13th ‘August, 
1965. In that written statement he contend- 
-ed that subsequent to his original . written 
statement on 2nd May, 1964, section 30 of 
the Act had been amended and section 3 of 
the amending Act provided that every pro- 
“ceeding in respect- of non-residential build- 
Ang which was exempted under section 30 of 
“the principal Act shall abate, 'that in view of 
"this provision the present suit (O.S. No. 730 
of 1964) on the file of the City Civil Court, 
-Madras ‘and (C.S. No. 218 of 1965 on the 
file of this ‘Court) shall abate without the 
written statement being altered and that 
since the fact ‘of abatement arose after the 
"written statement was filed; he could not put 
forward that plea in the original written 
statement and therefore prayed: for permis- 
‘sion to. file the additional written statement. 


“After late Seetharama Rao filed the above 
aaditional written statement, the plaintiff filed 
-а reply statement on 16th August, 1965. In 
that statement while disputing the contention 
of late Seetharama Rao in the additional 
‘written statement, the plaintiff challenged the 
validity of the amending Act, namely, ' ‘Tamil 
Nadu Act XI of 1964 on Several grounds, 
obviously , because a writ ‘petition, W.P. 
No. 1124 of 1963 was pending on ‘the file 
of this Court challenging its validity. 


6.' At the same time late Seetharama Rao 
filed two civil revision petitions against the 
-orders-of the. City Civil: Court, Madras, in 
‘the two 'interlocutory applications referred 
fo above. The said two revision petitions 
as well.as.A.S.. No. 266 of 1965 came to be 
‘disposed of by.a Bench of this Court, to 
which one of us was a party, оп 20th June. 
.1972. "The contention urged in the civil 
revision petitions was that there was no suffi- 
cient case. for excusing the delay in filing 
the petition to set aside . the order of the 
-City -Civil ‘Court dated 4th December, 1964 


“and ‘thatthe: ‘City Civil Court erred in resfor- - 


"ang the’ suit, às under section 3 of the Amend- 
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ing Act, Tamil Nadu Act XI of 1964, the 
suit had abated and the City Civil ‘Court had. 
no jurisdiction to pass any orders. One other 
ground that was urged before the Bench: 
which disposed of ‘the appeal and the civil 
revision petitions and which had been noticed. 
by the Bench was in relation to the pecuniary 
jurisdiction of the City Civit Court. It was- 
contended .that the City Civil Court had 
pecuniary jurisdiction upto the value: of 
Rs. 50,000 till 30th April, 1964 and there- 
fore O.S. No. 730 of 1964 which was: 
valued at Rs. 20,304 was properly instituted! 
in the City Civil Court, ' Madras, but the 
pecuniarv jurisdiction of the City Civil Court 
was restricted to suits of the value not exceed- 
ing Rs. 20,000 and. the said’ -restrictiom 
became effective from Ist May, 1964 -and 


‘that therefore the order of the City Civil 


Court was without jurisdiction. + ° 


7. Two events took place before the Casés. 
were disposed of by a Bench of this Court. 
One was that Seetharama Rao diéd on 15tlv 
January, 1968 and certain persons’ were 
brought on record. as defendants 2 to 10, to 
which we shall make a detailed reference- 
later. . The second was that after the suit 
was restored to file by the City Civil Court,. 
Madras, on an application under ‘section 24. 
of the Code of Civil ‘Procedure, by consent 
of both the parties, the suit was transfer- 
red to the original side of the High Court 


‘and it: was pending as C.S. No. 218 of 1965. 


It was in that set-up the Bench disposed of 


A. S. No. 266 of 1965'and C. R.- P. 
Nos. 2152 and 2153 of 1965. "The Benclr 


after referring to the relevant facts stated: im 
its order: Ж : j 


“It is scen iron the foregoing dates. that: 
at the time of the dismissal of the suit, 
the lower Court had no jurisdiction. to: 
deal, with the suit and in that view. the 
counsel appearing on both sides represent 
that the order dismissing the suit as haying 
abated may be set.aside and the suit may 
be tried on the original side of this Court. 
We accordingly allow the appeal. and 
set aside the order of dismissal of the suit 
on the.ground: that the: City.. Civil Court 
had. no jurisdiction to déal with. the same 
on the date of dismissal and, direct the 
suit to be posted ‘on the original: side, for 
-being dealt хш „к Bt... 


сел ou 


1j 


8. When the suit was pending on the file of 
this Court, at the instance of the plaintiff in 
Application No. 1897 of 1973 by an order 
dated 29th August, 1973 the plaint was 
amended and a new paragraph was added as 
paragraph 9. ‘This paragraph came to be 
added obviously with reference to the posi- 
tion of defendants 2 to 10 who were brought 
on record after the death of lata Seetharama 
Rao. In this paragraph the plaintiff stated 
that the defendants were not tenants within 
the meaning of section 2 (8) of the Act and 
hence they were not entitled to claim any 
protection under the said Act; that assuming 
that late Seetharama Rao was a statutory 
tenant, his heirs or legal representatives or 
the trustees of his ‘business would not be 
tenants within the meaning of the Act and 
could not claim any right or interest in the 
suit property; that the rights of late Seetha- 
rama Rao, if any, were not capable of being 
transferred to or assigned to his heirs or 
legal representatives or trustees of his busi- 
ness; that the defendants 2 to 10 were mere 
trespassers with no right or title to remain 
in the suit property; and that consequently 
the plaintiff was entitled to a decree for evic- 
tion against the said defendants. 


9. Before we proceed further, it is neces- 
sary to draw attention to one fact. Before 
his death, late Seetharama Rao had executed 
a will on 7th January, 1968, a true copy of 
which has béen marked as Exhibit P-3 in 
these proceedings. Under that will, he 
constituted defendants 2 to 10 as the execu- 
tors of his will. In the suit property the 
late Seetharama Rao was running a hotel in 
the name of ‘Modern Cafe’, paragraph 14 of 
the will dealt with this business, while para- 
graph 8 of the will dealt with his property 
known as ‘Hotel Dasaprakash' at Poonamallee 
‘High Road, Madras-7. According to para- 
graph 14 he was bequeathing all the movable 
assets including all the rights, goodwill, etc., in 
and around and attached to and belonging to 
him in the business of Modern Cafe, Espla- 
nade, Madras, and its branch -activities, with 
all the assets and liabilities attached thereto 
in favour of all his sons by his first-wife and 
second ‘wife equally, subject, however, that 
the Modern’ Cafe and the branches referred 
to in that paragraph shall also vest in . the 
trustees appointed‘ by him as mentioned in 
paragraph 8 of the will who ‘were the same 
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as the executors appointed under paragraph 20 
of the will, who shall: administer the same 
including the business thereof likewise until 
all his liabilities were discharged where- 
after théy shall vest the property in all his 
sons. Е 


10. On the death of Seetharama Rao оп 
15th January, 1968, the plaintiff took steps 
for impleading his heirs as the legal repre- 
sentatives and he applied to the Court to 
implead the heirs at law of late Seetharama 
Rao as defendants 2 to 21. During the 
pendency of that application, one of the heirs 
namely, Smt. Ganga Bai died and plaintiff 
filed another application to implead her heirs 
also as defendants in the suit. Balakrishna 
Rao, one of the sons of lato Seetharama 
Rao, who was ultimately impleaded as the 
third defendant, opposed those applications. 
contending that inasmuch as late Seetharama 
Rao had left a will appointing executors and 
administrators and inasmuch as, létters of 
administration had already been obtained, the 
properly constituted legal representatives were 
the executors and the administrators and not 
the heirs of late Seetharama Rao. The Master 
of this Court, after considering the merits of 
this contention, directed the impleading of 
not only the executors and administrators 
but also all the heirs at law. To set aside 
that order, an application was filed by way 
of appeal before this Court on the original 
side and that came to be disposed of by 
Palaniswami, J., on 20th July, 1970. In this 
order, the learned Judge accepted the conten- 
tion of third defendant Balakrishna Rao and 
stated : | 


‚ “In these circumstances, the orders‘of the 
Master directing the impleading of not 
only the executors and administrators but 
all the heirs at law is not correct. The 

‚ estate is satisfactorily and, effectively 
represented by the executors and administra- 
tors. They along are entitled to represent 
the estate of the deceased, the sole defen- 
dant. The order of the. Master is, there- 

` fore; modified by directing the impleading 
of the executors and administrators alone as 

‘defendants 2 to 10. The plaintiff shall 
carry. out the necessary amendments in.the 
plaint consequent on this order and file into 
Court a clean amended. copy. of-the plaint 


"E 


be 


filed by the third defendant, it was 
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'-and ‘serve a copy of the same upon ‘the 
~ executors - and administrators.’ 


bss Iti is pursuant ‘ta iti order that the СЕТА 
апа administrators alone were impleaded as 
defendants 2 to 10 and it is indisputably 
. clear that they were impleaded only in their 
. capacity as executors and administrators of 
the -will of late Seetharama Rao, accepting 
their.contention. This fact has to be taken 
. into account in appreciating the amendment 
to the plaint ordered by this Court at the 
instance of the plaintiff, to which we have 
just made: reference. . AM . 


11. After the ‘plaint was so amended, two 
written statements were filed, опе Бу: ће third 
defendant and the other by defendants 2 and 
4 to.10, who simply adopted ће written state- 
ment of the third defendant. : Both these 
"written statements. are dated 23rd . December, 
1974 and they were filed on the same date. 
After practically repeating: what late Seetha- 
rama Rao had stated in his written statement, 
in paragraph 9 of the written. statement now 
stated 
that the defendants сате within the purview 
of .the definition of the word ‘tenant’ as 
defined. in section. 2 (8) of the Rent Con- 
trol Act and hence they . were entitled to 
‘claim protection under the said Act. He 


"further stated : . 


“The defendant states “that ‘after the termi- 
Й : mation of‘ the notice, the said K. Seeth- 
rama Rao becanie the statutory tenant and 
‘after his death his legal representatives 

continued as tenants and are therefore en- 


titled to protection under the Madras Build- - 


ings (Lease aud Rent Control) Act. This 
defendant further states that he was assist- 
“ing his father in the business till his death 
"Mong with his’ other brothers and: after the 
. death of the first; defendant; this defendant 
Е along with’ the other brothers are continu- 
. ing ће business. This’ defendant states 
that the 2nd, 4th and 10th defendants were 


2 also associated with the. deceaséd ` Seetha- 


“rama Rao in his business prior to his death 
‘and. are continuing the business aftér his 
` death. . The, defendants’ | therefore ‘state 
that, they- are still the tenants’ ‘as ‘per ‘the 
. ; Madras! ‘Buildings (Lease and Rent Con- 
^ * trol) Act even ‘after the amendment of Act 
XXIII of 1973." ` 
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We shall refer to this amendment Act later 
in the course of this judgment.- The plain- 
tiff filéd:a rejoinder statement on 3rd Decem- 
ber, 1975. Не demurred to-the claim of the 
third defendant put’ forward -in paragraph 9 
of his written statement and -coritended in 
‘paragraph 9 of his fejoindér statement. 
“The defendants 2 to 10 are not; entitled 
_to the protection ‘under the Rent Control 
Act. The defendants 2: to 10 are only 
- trustees. The trust, and a fortiori the 
- trustees, owe ‘théir existence only to the 
will under which the business' was put in 
a trust. It is strange that the 3rd: defen- 
` dant whose capacity is only that of a trus- 
` tee, should plead that іп that capacity һе. 
was assisting his father- in the business. 
None of, the defendants: 2 to 10 in'their 
capacities as trustees can claim! the benefit 
of tenant under the Rent Control Act." 
` On these Жейн» the following issues 
were framed for trial: 


(1) Is the suit "КОККО, г. 


(2) Hag the plaintiff given. proper; “notice of 
termination of the suit premises? 7 


(3) Does the suit abate os reason of Act 
XI 0#-1964? >. ES 


(4) Are not the defendants entitled. to pro- 
tection under the Madras Buildings ` (Lease 
and Rent Control) ер 1960, as amended by 
Act XXIII of 1973? 


.( (5). Whether the’ безине came. Кє -an end 
upon the, death of К. ‘Seetharaina Rage 


(6) Whether- the defendants have no. ‘legal 
‘interest in the. premises and ,consequently 
‘liable to be rejected? | ``; ee 


Ф То. what reliefs are ‘the partiés ‘entitled? 
5. Ramaswami, J., by judgment. {ата 


а. dated 2nd August, 1976 decreed, the 


'ut.' During: the course of the trial," the . 


‘conterition ‘raised ір the written: statement, of 


late: Seetharama Rao that the notice fermi- 
nating the tenancy, dated 20th January, 1964,. 


Exhibit P-2 was not а proper:and -valid one 


wàs not- pursued and it.was conceded :that 
under the notice Exhibit'P-2, the tenancy: by 
validly” terminated 


п]. 


with "effect from ist- Магсһ,.1964. The 
learned Judge held that the Tamil Nadu Act 
XI .of 1964 did not in: any way affect .the 
suit’ instituted by the plaintiff and in his view; 
section 3 of the Tamil Nadu Act XI of.1964 
did not apply to the suit in.. question and 
therefore it did not'abate under that section: 
In the view of the learned Judge, Tamil Nadu 
Act XI of 1964 did not bring the suit build- 
ing within the purview of the Act, because'ac- 
cording to the definition in that ‘Act, the build- 


ing must ‘be one let or to be let separately ` 


and on the date when the Act camé into 
force, the tenancy in favour of late Seétha- 
rama Rao had been validly terininated and 
therefore:the building’ was not let and it was 
not also a building to be let and that the status 
of late Seetharama Бао was only that of a 
trespasser. after the termination-of the ten- 
ancy! with effect from ist March, 1964. The 
learned ,Judge also-took the view that defen- 
dants 2 to 10, in.any event, were not entitled 
to the protection of the ,Act because ,late 
Seetharama Rao, if he was a, statutory tenant, 
after the Tamil Nadu Act XI of 1964 came 
into force, had only a personal right and: he 
had no transferable or heritable right which 
could be claimed Бу defendants 2 to.10. 
For this purpose he relied on. two decisions 
of the Supreme Court in Anand. Nivas Pri- 
vate Lid. v. Anandji Kalyanjis , Pedhi and 
others? and. J.C. Chatter jee 45 blhers-w. 
Shri Sri Krishan Tandon and another... He 
further. held that the definition of the term 
‘tenant’. in section 2. (8) of the Act will not 
take in late Seetharama Rao because the. in- 
clusive part of the definition relating to the 
person continuing in possession’ after .the 
termination of the tenancy will. cover only a 
éase of terinination of tenancy after the com- 
ing into force of the Act and in this case, it 
is “only the Tamil Nadu Act XI of 1964, 
which brought: the suit building within the 
purview of the Act by omitting the exemption 
under clause (iii) of.section 30 and.the ter- 
mination of the tenancy having taken place 
before the amending Асі ХІ of 1964 came 
into ‘forte ‘late Seetharama Rao could not be 
a tenant as defined in section 2: (8) of the 
‘Act. The-learned Judge also took the view 





1. -(1964) 4 S.C.R. 892 : A.LR. 1965 S.C. 414. ` 
2. '(1973) 1 S.C.R. 850 : A.LR. 1972 S.C. 2526: 
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that ‘even if .O:S. No.: 730 of 1964 -оп the 
file of the City Civil Court-had abated under 
section 30ias amended. by the.Tamil Nadu 
Act ХГ of .1964,:defendants 2 to 10 will not 
be entitled to any protection under the Act. 
Since if the plaintiff had filed a fresh suit for 
recovery of possession from them, defendants 
2.to 10 could not have ‘any answer to that 
suit ahd instead of driving the plaintiff to 
file a. fresh Suit the-learned Judge’ could cer- 
tainly: “treat ‘the’ suit- in question as!-a fresh’ 
suit and grant a decree for possession against 
еер 2 to 10. ge 

М еа -the ‘conterition of. "defendants 
2 to 0 that aftet the ^ termination ‘of tlie 
tenancy in favour of late Seetliarama Rao, 
he wasa, tenant holding. over.or a tenant at 
sufferance, the learned Judge held. that the 
tenancy in favour of late Seetharama Rao: 
having been validly and properiy terminated 
with effect, from 15, March, 1964 and the suit 
having been’ instituted on 2nd- March, 1964, 
itself, the plaintiff had. not. assented’ to the 
continuance ,of, possession. of late Seetharama 
Rao in the. suit building either expressly or 
impliedly ‘and therefore. late, Seetharama Rao, 
did-not have the status of a tenant holding 
over or-a fenant:at,sufferance and. he was in 
the.eye of law a.trespasser and therefore 
was liable to be evicted and was. liable. to pay: 
damages. for use and occupation to the plain- 
tiff.. The learned -.Judge, -also held that 
defendants 2 to 10. not being “tenants as 
defined in the Act and therefore not being 
entitled to the protection of the. Act could 
not claim. any right: to continue in possession. 
On.these: conclusions, the-learned Judge found: 
on; issue - (1) that the suit was. maintainable, 
on issue, (2) that the notice to quit validly 
terminated the tenancy, on issue (3).that the 
defendants were nof entitled to protection 
uner ‘the Tamil . Nadu Buildings (Lease 
and Rent . Control) ; Act; 1960, on issue 
(4)- that the tenancy ; had. come to an 
end even ‘ón ‘Ist March, 1964; and on. issue 
(5): thatthe defendants had no legal interest’ 
in'the premises: Тһе, learned Judge stated 
that: “he; was not. giving any find- 
ing on issue No. 3.; In _ the result. he 


` decreed the ‘suit for- possession and damages 


for-use arid-occupetion, the quantum of which 
was to be determined under Order 20, rule. 12, 
Code of..Civil Procedure. He also; stated 
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towards the end of the judgment “consider- 
ing also the circumstances of the case and 
particularly the fact that a hotel is being 


run in the premises, I fix the time for giving 


vacant possession as three years from this 
date", | : А 

14. Inasmuch as the learned Judge gave 
three years time to defendants 2 to 10 for 
vacating the premises in question, the plain- 
tiff has filed O.S.A. No. 23 of 1977 contend- 
ing that the learned Judge erred in giving 
such a long time for vacating the premises. 
Against the decree for recovery of possession 
and mesne profits passed by the learned Judge, 
the third defendant has preferred O.S.A. 
No. 75 of 1977. 


15. O.S.A. No. 23 of 1977 lies within a 
very narrow compass and we shall refer to 
it towards the end of the judgment. 


16. O.S.A. No. 75 of 1977 alone is the 
main appeal in which elaborate arguments 
were advanced and ‘we shall deal with the 
same first. Мг. Govind Swaminathan appear- 
ing for the third defendant, who is the appel- 
Tant; contended, that after the termination of 
the: tenancy with effect from 1st March, 
1964, the status of late Seetharama Rao was 
not that of a trespasser and he was a tenant 
holding over or a tenant at sufferance and 
that no person who had entered into posses- 
sion lawfully could subsequently become a 
trespasser. The learned counsel also con- 
tended that the suit instituted by the plain- 
tiff abated as a result of- section 3 of the 
Tamil Nadu Act XI of 1964, and that abate- 
ment took place even during the lifetime of 
late Seetharama Rao. According to the 
learned counsel, defendants 2 to 10 were 
tenants under the Act at any rate after the 
amendment of the Act by the Tamil Nadu 
Act XXIII of 1973 and as this Court had to 
apply the law as it was on the date 
when it disposed of the case, the learned 
‘Judge should have, on the definition of the 
term ‘tenant’ occurring in section 2 (8) of 
the Act as amended by the Tamil Nadu Act 
XXII of 1973, held that defendants 2 to 10 
werd tenants entitled to the protection of the 
Act. 
counsel was that the conclusion of the learned 
Judge that late Seetharama Rao had no inte- 
rest in the suit property to transmit. to his 
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heirs or to bequeath under his will is not cor- 
rect and that that is the view taken by the 
Supreme Court and in fact this agrument 
really flows from the contention that late 
Seetharama Rao was not a trespasser, but 
only а tenant. As a matter of fact, the 
learned Judge himself points out in his 
judgment: 


“The main controversy now is whether the 
suit which was originally instituted in the 
City Civil Court had abated by virtue of 
section 3 of the amending Act and if not 
whether the legal representatives of deceas- 
ed Seetharama Rao аге statutory tenants 
entitled to protection under the Act. 


The contention of Mr. K. K. Venugopal, 
learned counsel for the plaintiff, has been 
that on the termination of the tenancy, 
Seetharama Rao became a trespasser, in the 
eye of law, and that therefore there is no 
question of the suit having abated by 
virtue of section 3 of the amending Act as 
that provision does not apply to a suit to 
eject a trespasser. It is also his conten- 
tion that Seetharama Rao was not a statu- 
tory tenant when he dicd and that in any 
event the legal representatives, being the 
executors and administrators appointed by 
Seetharama ‘Rao under the Will, are not 
statutory tenants entitled to protection 
under the Act. On the contrary, the 
contention of Mr. Govind Swaminathan, 
learned counsel for the defendants, is that 
even though the tenancy had been validly 
terminated by notice to quit, Seetharama 
Rao was never a trespasser, that subse- 
quent to the said notice, the plaintiff had 
been accepting rents from Seetharama Rao, 
that therefore tenancy by holding over had 
been created and that when the amending 
Act came into force Seetharama Rao 
became a statutory tenant and after ‘his 
death, the present defendants became 
statutory tenants. It is further contended 
that section 3 of the amending Act did 
apply to the suit which was then pending 
in the City Civil Court and that therefore 
it must be held that it has abated. 


Arguments of the learned .counsel for the 
third defendant as well as those of the 


щш 


plaintiff's learned counsel before us were 
on the same lines.’ Р 


"Under these circumstances, the points ' that 
arise for determination in O.S.A. No. 75 
of 1977 aré: 


(1) What ,was the status ot late Seetharama 
Rao after the termination of the tenancy— 
whether he was a trespasser or a tenant 
holding over or a tenant at sufference? 


(2) ‘Did. the suit building come within the 
purview of the Act and did late Seetharama 
Rao become a tenant as defined in the Act, 
on the coming into force of the Tamil 
Nadu Act XI of 1964? 


(3) Whether the suit instituted by the 
plaintiff abated in view of section 3 of the 
Tamil Nadu Act XI of 1964? 


(4) ‘Whether the “tenancy” came to an end 

upon the death of Seetharama Rao? 

(5) Whether defendants 2 to 10 are entitled 

to protection against eviction from the suit 

property by virtue of the Act as amended 

by the Tamil Nadu Act XXITI of 1973. 
Tet us now fake the first point, namely, what 
was the status of late Seetharama Rao, when 
the tenancy was terminated with effect from 
1st March, 1964, and he continued to be in 
possession of the said building without 
surrendering possession, as demanded by the 
plaintiff. The learned trial Judge in his 
judgment stated that the main question that 
was argued before him was as to whether 
late Seetharama Rao became a trespasser on 
the termination of the tenancy and asa 
‘matter of fact, it was held by the learned 
Judge that late Seetharama Rao became a 
trespasser. The learned Judge further 
pointed out: 


“Tt was conceded on behalf of the defen- 
dants, at one stage, that if Seetharama Rao 
was а trespasser and no tenancy by hold- 
ing over had come into existence prior to 
coming into force of the amending Act, 
the question of abatement of the suit 
would not arise and the plaintiff would be 
entitled to a decree for possession. How- 
ever, at the last stage of the arguments, it 
was sought to be contended that as the 
definition of the word ‘tenant’ in section 2 
(8) of the Act includes a person continu- 
ing in possession after the termination of 
the tenancy ‘Sectharama Rao became a 
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tenant’ under the Act after the amending: 
Act came into force". ` 


Even before us the argument of the icapned 
counsel for the third defendant was.that after 
the termination of the tenancy, late Seetha- 
rama Rao did not become a trespasser, when 
he continued to remain in possession of the 
suit. property and he became a tenant by 
sufferance, if not a tenant by holding over. 
We are of the opinion that this contention is 
unsound and the legal position is clear that 
when late Seetharama Rao continued to 
rémain.in possession of the suit property. 
after the termination of the tenancy his 
possession was only that of a trespasser. 


17. The question came to be considered as 
early as 1865 in С. P. Mackintosh on behalf 
of Bengal I 200 C отфапу v. Gopee Mohun 
Majoomdar!, In that case the appellant 
took a farming lease of the respondent's 
zamindary, the terms of which expired. The 
appellant-company was duly warned. by the 
landlord that the lease would not be renewed, 
but notwithstanding that notice, the appellant- 
company sowed indigo.and retained posses- 
sion of the estate till the crop was ripe. 

The company kept the landlord out till the - 
next year when he was put into possession 
by the Collector. The respondent instituted 
the suit claiming the value of the rice crop 

which would have been raised had he been 
allowed .to .re-enter on his property. The 

appellant contended that the utmost it could be 

made liable for was the rent for the months 

during which it held over. The Court of first ; 
instance held that the defendant was liable as 

if the land had been sown with rice and gave 
a decree accordingly. The Judge on appeal' 
agreed with. the principal Sudder Ameen as. 
to the defendant’s liability, but, with regard 

їо .the extent of damages, he interfered. 

On appeal to the High Court,.it was contend- 

ed by.the appellant that it had a right to cut. 
and use the crop of indigo and that there- 

fore it can only be.held liable.for the rent 

during.the time it held over. This claim 

was rejected by the High Court. The High 

Court pointed ‘out: 


“Tn support of the тен objection it is 
contended that the zamindar, in giving a 
lease to the special appellants, did so, know- 
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ing that they only took it for the purpose 
of growing indigo on the lands, and that as 
that kind of-cróp would not be ripe before 
August. or’September, there was.an implied 
permission on:the part'of the landlord : to 
allow ‘the tenant: to hold over till then. .To 
this :it ; тау -be fairly answered that no 
implication of consent can or ought to be 
received where there has been every oppor- 
‘tunity of obtaining a’ consent in express 
terms; and..in this particular case, it 1s in 


evidence that the landlord specially warned . 


the company .that! their lease. wodld.not be 
renewed, and that he should re-enter on the 
land when the: term expired. With this 


warning staring them in the.face, the spe- . 


cial" appellants. persisted in sowing indigo, 
knowing: full well that; long before it could 
ripen, "their occupation of the land would 
have’ ceased, and. yet not making any 


arrangements with the landlord, or ‘getting | 
his permission, to hold over till the indigo ` 
could be gathered: We think that; to justify ' 
‘such a holding over, a direct consént on the . 
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part ` cof tha landlord was required, ` 
and nothing’ would have , been easier 
than for: the, | special ‚ appellant, 
when ` the lease was taken, 0. have 


stipulated for permission to cut ‘the crop of 
11269. "This ruling is, we observe, in accord- 
ance with English Law, which, lays it down 
that, where the term of a tenant for years 
depends. on а certainty as if he holds from 
certain midsummer for teri yeärs, ánd in the 
last year he Sows a. crop of corn, and it is 


not ripe and cut-before midsürmer, thé end . 
of. his term, the Jandlords shall have it, mc 


‘the absence of- any special contract, or cus- 


tom to the, contrary, for the tenant knew 
‘the expiration of his-term, and therefore 


it was his own folly to-sow what he could . 


never reap the profits of (Stephen’s 
Comm., page 294, , Volume I). Iu' such a 
case, if the ' tenànt held over in defiance 
of the landlord, as in the present instance, 
che -would be compelled to pay, not rent 
for the extra time, but damages. Then, 
as to the standard of. damages, if the 
special appellants had no right to hold 
‘over, their usé and occupation “of the land 
was & trespass and they are: ‘liable not for 
“rent aś tenants; Due for damages as tres- 
Upassers."- = 6o "NM 


_ necessarily 
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The decision in Jones v. Foley, is a striking: 
illustration of this principle. 
Day, J., Stated: 


.In that case: 


“Tt appears that the plaintiff, who “was. 
tenant to the defendant, Lady Emily Foley,. 
upon the expiration of his ‘term refused to: 
give up possession of the premises. By 
such  refusal,..the. defendant; who was. 
desirous of pulling the cottage down and. 
rebuilding another -house ‚on its site; was- 
much embarrassed.. She ас— 
cordingly applied to the, justices for .a 
warrant directing the constables, to give 
her possession. The. justices issued their 
warrant, though “its execution was in 
accordance with the terms of the- 
statute necessarily, . suspended for twenty- 
one ^ days. But’ the issue of that. 
warrant did not in any way affect the 
rights of the parties; iti neither ‘extended’ 
һе: rights of the tenant; nor limited. those- 
of the lessor. Its only effect was, to 
entitle the defendant after tlie expiry of the 
twenty-one days fo forcibly enter . ро. 
the premises, which, apart, from the war-- 
rant, she could nof lawfully do. Тһе’, 
defendant, however, did’ not wait to avail. - | 
herself of the warrant; but, on the same-- 
day that it was issued, she sent the builder . 
io commence the work of pulling the house . 
down. In the course of the rémoval of.. 
the roof, portions of the roof «unavoidably 
fell into the bed room below and damaged., 
some of the furniture. But that did not 
give the plaintiff any cause of action. The, 
defendant was perfectly justified in doing”. 
what she did. The plaintiff had no right; 
whatever to be in the house; he was tres- ` 
passer. Any injury that happened to his. 
furniture was not due to any unlawful act ` 
of the defendant, but was the result of ‘his: 
own obstinacy in unlawfully insisting upon: 
remaining where he was, and he must put 
up with the consequences. The defendant 
did not purposely damage the goods. The 
removal of the roof was effected not with 
the object of injuring thé plaintiff,- but 
simply as a step.in the demolition óf the 
defendantť’s“own house. Jt was contended,. 
indeed, on behalf. of 1 the plaintiff, that’ the 
act of the defendant here amounted to а 
forcible entry, and the case of Beddal v. 


І. (1891) 1 Q.B. 730. 


пр 


Maitland',, was relied on .аѕ an authority . 
for the proposition that where the party: 
who is entitled to possession ‘enters forci-. 


bly, and in the course of the entry does 


‘damage to the property of: ће party who. 


'was'in possession, an action will lie. The 
correctness of that proposition it is un- 
necessary here to considér, for І ат clearly 


of opinion that what was done here did.not- 


amount to a forcible entry. It does not 


belong to the class of acts at which the. 


statutes of forcible entry. are aimed." 


The above English decision was referred to 


with approval by a Bench of this Court in, 
Om Prakash Gupta. у. The Commissioner. of - 
In that case a 


Police, Madras and others? . 
question arose with reference in rule 13 of 
the Madras Cinemas Regulation Rules, 1957. 
That Rule stated: . 


“Tf the applicant for. the, licencé. is the 
owner of the site, building and equipment, 
he shall ‘produce to the licensing authority 
the necessary, records relating to his owner- 
ship and possession thereof.: Tf he is not 
the owner, he shall, to the satisfaction of the 
licensing authority, produce, documentary 
evidence to show that he is in lawful pos- 
session of the site, building and equipment.” 


The question that саше to be considered by 
the Bench of this Court was, whether the 
possession of a tenant, after the termination 
of the tenancy, can be said to be "lawful pos- 
session or not. The case 'decided by the 
Bench was'an appeal from the judgment of 
Rajagopala Ayyangar, J., who held that on 
the termination of the lease the appellant 
could not be said to be in lawful possession 
of thé premises and that decision was cón- 
firmed in.appeal. While doing so, the Bench 
observed : 


“The learned Advocate-General, who ap- 
peared for the owner of the theatre cited to 
us a number of decisions of English and 
Indian Courts in support of his contention 
that a tenant, on the termination of the lease 
in his-favour, is not entitled to continue in 
possession: and is liable to be evicted by the 
.lessor and that he is also liable for mesne 
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profits. Henderson v. Squire’, a tenant. 
.remaining іп: possession after the end of 
the ‘term :is ‘described as one in. wrongful 
possession. : In Jones v. Foley’, a tenant. 
.on.the expiration of his tenancy, was held 
to have:no right: whatever to be on the pre- 
mises— He ‘was. a trespasser’. The 
Privy Council ruled їп Mahant Jagar- 
` nath Das:v. Jhanki Singh®, that a. lessee 
‘of zerait land is a tenant within. the mean- 
ing of section 3 (3) of the Bengal Tenancy 
“Act, 1885, only during the continuance of 
the term ‘of the! lease, and that, upon the 
expiry of the term, he became a trespasser,. 
' liable to be ejected.. Such a person would. 
‘be liable for mesne: profits (vide Harry. 
Kempson Gray v. Bhagu Mian*). Indeed," 
:the possession of a tenant, on the expira- 
“tion of the term of the lease, becomes, 
-wrongful and, therefore, adverse to the 
-Jaudlord within the meaning.of Article 144- 
‘of Schedule I of'the Limitation Act (vide- 
Shravan’ Shahasing Pati v. Fattu”). 
Learned counsel for the lessee-appellants,. 
of course, did not challenge the correct- 
ness of any of these decisions. Their 
attempt was to distinguish them all on the: 
"gróund that what was laid down in those 
cases was that the possession of a tenant 
after the expiry of the term of the lease- 
was ‘wrongful’... s  .^ '. 


It is quite true that such a person is liable 
to be ejected by due process of law. He 

is also liable for mesne profits. But it 
cannot be said that his possession was un- 
lawful. So the argument ran.” 


18.' It was that argument which was rejected 
by ће Bench ‘in Kai Khushroo Вехо-: 
njee- Capadia v. Bai Jerbai Hirjibhoy War- 
den and another®,- it was observed by the 
Federal Court. | i 
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“On the determination of a lease, it is the 
-duty..of ће Іеѕѕве to deliver up possession 
of the demised premises to the lessor. If the 
-lessee or a sub-lessee under. him continues 
.in' possession even after the determination 
~of the lease, the landlord undoubtedly has 
the right to eject him forthwith; but if he 
‘does not, and there is neither assent nor 
dissent on his part to the continuance of 
-occupation of such person, the latter becomes 
in.the language of English law a tenant on 
Sufferance who has no lawful title to the 
land but holds it merely through the laches 
of the landlord. If now the landlord ac- 
cepts rent from such person or otherwise 
‘expresses assent to the continuance of his 
possession, a new tenancy comes into exist- 
ence as is contemplated by section 116, 
Transfer of Property Act, and unless there 
is an agreement to the contrary, such ten- 
ancy would be regarded as one from year 
to year or: from month to month in accord- 
ance with the provisions of section 106 of 
the Act." 


КЕ was further pointed out: 


“Tt can scarcely be disputed that the assent 
of the landlord which is founded on accept- 
ance of rent must be acceptance of rent as 
such and in clear recognition of the tenancy 
right asserted by the person who pays it." 


Section. 116 of the Transfer of Property Act 
deals with tenancy by holding over and that 
section: states: 


"If a lessee or under-lessee of property 
remains in possession thereof after the deter- 
mination of the lease granted to the Іеѕѕее, 
and the lessor or his legal representative 
accepts rent from the lessee ог under- 
lessee, or otherwise assents to his conti- 
nuing in possession, the lease is, in the 
absence of an agreement to the contrary, 
renewed from year to year, or from month 
to month, according to the purpose for 
which the property is leased, as specified 
in section 106." 


(Thus, under this section, the vital.require- 
ment for a person who continues in possession 
of the property after the determination of the 
|lease granted 10: his favour to become a tenant 
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holding over is that the lessor. or his legal 
representative should accept rent from.the 


lessee or under-lessce or otherwise assent 
to his continuing in possession. Even, the 
requirement as to the acceptance of the rent 
Shall mean acceptance of the amount as rent 
showing an intention to recognise the tenancy 
right asserted by the person who pays it as 
pointed out by the Federal Court in the deci- 
sion refcrred to above and the continuance 
in occupation of the property by the quondam 
tenant as a tenant. ae ans 


19. In Mulla’s Transfer of Property Act, 
1882, VI Edition at page 769, it is stated: 


“The act of holding over after the expira-. 
tion of the term does not necessarily creàte: 
a tenancy of any kind. If the lessee‘ re- 
maining (a mistake for ‘remains’) in pos- 
session after the determination of the term, 
the common law rule is that he is a tenant 
on sufferance. The expression ‘holding 
over’ is used in the sense of retaining pos- 
session. <A distinction should be drawn 
between a tenant continuing in possession 
after the detgrmination of the lease, with- 
out the consent of the landlord and a 
tenant doing so with the landlord's consent. 
The former is called a tenant by  suffe- 
rance in the language of the English 
law and the latter class of tenants is 
called’ a tenant holding over or a tenant 
at will. It is submitted, in view of the- 
concluding words of the section, that a 
lessee holding over with the consent of 
the lessor is in a better position than a 
mere tenant at will. The tenancy on 
sufferance is converted into a tenancy at 
will by the assent of the landlord but the 
relationship of landlord and tenant is not 
established until the rent was paid and 
accepted. The assent of the landlord to 
the continuance of the tenancy after the 
determinatign, of the tenancy would create 
a new tenancy. The Courts in England 
have taken a different view and according 
to that view no fresh tenancy is created 


What the section contemplates is that on 
one side there should be an offer of taking 
a renewed or fresh demise evidenced by 


41] 


the lessee's or sub-lessee's continuing in 
«occupation of the property after his inte- 
rest has ceased, and on the other side 
there must be a definite consent to the 
continuance of possession by the landlord 
‘expressed by acceptance of ‘rent or other- 
“wise”. 


"Ihe question came to be considered by the 
Supreme Court in Bhawanji Lakamshi and 
others v. Himatlal Jàmnadas Dani and oihers*. 
In that case, after referring to the decision 
of the Federal Court referred to above, it 
"was held: 


“The act of holding over after the expira- 
tion of the term, does not create a tenancy 
of any kind. If a, tenant remains in 
possession after the determination cf the 
‘lease, the common law rule is that he is a 
‘tenant on sufferance. А distinction 
should be drawn between a tenant continu- 
ing in possession after the determination 
of the term with the consent of the 
Yandlord and a tenant doing so without 
his consent. The former (sic for latter) 
is a tenant at sufferance in English Law 
and the latter (sic for former) a tenant 
holding over or a tenant at will. In view 
of the concluding words of section 116 of 
the Transfer of Property Act, a lessee 
‘holding over is in a better position than a 
‘tenant at will. The assent of the landlord 
‘ta the continuance of possession after the 
determination of the tenancy will create a 
new tenancy. What the section contem- 
plated is that on one side there should be 
an offer of taking a new lease evidenced 
by the lessee or sub-lessee remaining in 
possession of the property after his term 
"was over and on the other side there must 
"be a definite consent to the continuance of 
possession by the landlord expressed by 
acceptance of renf or otherwise. In Kai 
Khushroo Bezonjee Capadia v. Bai Jerbai 
Hirjibhoy Warden?, the Federal Court had 
occasion to consider the question of the 
nature of the tenancy created under sec- 
‘tion 116 of the Transfer of Property Act 
and Mukherjea, J., speaking for the majo- 
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tity said that the tenancy which is created by 
the holding over of a lessee or under- 
lessee is a new tenancy in law even though 
many of the terms of the old lease might 
be continued in it, by implication, and 
that to bring a new tenancy into existence, 
there must be a bilateral act. It was 
further held that the assent of the landlord 
which founded on acceptance of rent must 
be acceptance of rent as such and in clear 
recognition of the tenancy right asserted 
by the person who pays it". 


20. The question again came to be considered 
by the Supreme Court in Badrilal v. Munici- 
pal Corporation of Indere*. Yn that case, the 
Supreme Court fcllowed its earlier decision 
referred to already and stated: i 


“But a person who was lawfully in occupa- 
tion docs not become a trespasser, even if 
he does not become a tenant holding, over 


but is a tenant by sufferance. ME 


ж x * * * 


` The appellant being merely a tenant by 
sufferance there is no need for any notice 
before he could be evicted". 


21. The connotation of the expression 
awful possession’ occurring in rule 13 of the 
Madras Cinemas (Regulation) Rules, 1957, 
came up for consideration before the Supreme 
Court in М. С. Chockalingam and others у. 
Manicka Vasagam and others. The Supreme 
Court elaborately considered this question and 
stated: 


“Mr. Gupte strenuously submits that ‘lawful 
possession’ cannot be divorced from an 
affirmative, positive legal right to possess 
the property and since the lease had expired 
by efflux of time the tenant in this case had 
no legal right to continue in possession. 


In the context of rule 13, we are clearly 
of opinion that a tenant on the expiry of 
the lease cannot be said to continue in 
awful possessicn’ of the property against 
the wishes of the landlord if such a 
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' possession is not otherwise statutorily pro- 

tected under the law against even fasviul 
‘eviction through Court process, such as 
. under the Rent Control Act. Section 6 of 
. the Specific Relief Act does not offer such 
protection, but only, as stated earlier, 
forbids forcible dispossession, even with 
the: best of title. E. : 


Turning. to rule 13, even in the first part 
if the applicant for the licence is the owner 
of the property he has to produce before 
` the licensing authority the necessary records 
not only relating to his ownership but also 
regarding his possession. It is implicit, 
that the'owner having a title to the property 
if he can satisfy the licensing authority 
with regard to his possession also, will 
; indeed be in "lawful possession' although the 
word "lawful' is not used in the first part. 
It is in that context that the word ‘posses- 
sion' is even not necessary to be qualified 
by ‘lawful’ in the first part of rule 13. 
Tf, however, the applicant for the licence 
is not the owner, there is no question of 
his showing title to the property: and the 
only requirement of the law is to produce 
to the satisfaction of the authority docu- 


mentary evidence with regard to his lawful. 
'' possession of the property. The word’ 


‘lawful’ therefore, naturally assumes signi- 
ficance:in the second part while it was not 
even necessary in the first part. The fact 
that after expiry of the lease the tenant 
will be able'to ‘continue in possession of the 
property by resisting a suit for eviction, 
does not establish a case in law to answer 
the requirement of lawful possession of 
the:property within the meaning of rule 13. 
Lawful possession cannot be established 
without the concomitant cxistence of a 
lawful relationship ' between the landlord 
and the tenant. This relationship cannot 
be established against the consent of the 
landlord unless, however, in view of a 
special ‘law, hig consent becomes irrelevant. 
‚ Lawful possession is not litigous posses- 
sion and.must have some foundation ina 
legal right to possess the ` property which 
cannot. be. equated with a temporary right 
to enforce recovery of the property, in 
case person is wrongfully or ‘forcibly 
| dispossessed- from it; This Cout іп: Гай 
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. Yeshwant Singh v. Rao Jagdish Singh',. 

-had met to consider whether  :juridicak 

‘ possession in that case was also lawful 

: possession. We are clearly of opinion that: 
“juridical possession is possession protected. 
- by. law, against wrongful dispossession but:.. 
cannot per se always be equated, with lawful 
possession. 


Law in general prescribes and insists upon: 
a specified conduct in human relationship- 
` ог even otherwise, within the limits of the 
‘law, Courts , strive to take note of the. 
“moral fabric of the law. In the instant 
case, under the terms of the lease, the- 
.property had to be handed over to the 
lessor. . Besides under section 108 (q) of 
the Transfer of Property ,Act, оп the: 
determination of the lease, the lessee. js 
bound to put the lessor into possession of 
the property. Since the landlord has not 
assented to the  lessee's continuance in 
possession of the property, the lessee will’ 
be liable to mesne profits, which can again 
be recover ed only in terms of his wrongful’ 
possession". 


The ‘law is stated as follows in Halsbury's: 
Laws of England, Vol. 38, Third Edition at 
page 741 in “paragraph 1207: ° 


“If a tenancy determines by effluxion of 
time or otherwise, and the former tenant 
remains in possession against the will of 
the rightful owner, the former tenant is, - 
apart from statutory protection, a_. tres- 
passer from the date of the determination 
of the tenancy". 


The Patna High Court in Pamies Tewari 
and another v. Dulhin Bayaso Kuer?, stated т 


“Tf a tenant holds over after the expiry 
of his lease he ordinarily becomes a tres- 
passer, unless the landlord in some manner- 
signifies his intention of recognising the 
‘continuance of the tenancy, which in the 
present instance is sufficiently indicated Ьу: 
the fact that the suit for rent has been 
instituted. If the plaintiff had: sued the- 
defendant for damages on account:of his 
wrong occupation of his land, it would have: 


1. (1968) 2 S.C.R. 208 : (1968) 2 5.0.7. 244 :. 
(1968) 2 S.C-R. 203 : А.Т.К. 1968 S.C. 620. 
2. ATR. 1995 Pat. 271." ' 
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been necessary, if the defendant wished 
to deny that he was a trespasser, that he 
should indicate that the landlord had. in 
some way or other signified his intention 


question does not arise when by the. very 
form of his plaint the landlord recognizes 
the tenancy". 


In Nagamony Kumaraswamy and other v. 
SS. Thiru Chhittambalam,'a Bench of the 
"Travancore-Cochin High Court held: . 


"thus at least оп 21-5-1120 (ML. E. 3: 
the tenancy in favour of the defendant 
came to an end and thereafter his posses- 

, sion of the property has to be treated as 
wrongful possession and as such he is 
liable to the plaintiffs for the mesne profits 
obtainable from the property". 


As far as the facts of the present case are 
‘concerned, there is absolutely no'scope ‘for 
contending- that late Seetharama Rao became 
а tenant’ by holding over or tenant at'suffc- 
rance with effect -from lst March, 1964. 
"The judgment of the learned Judge . shows 
that some arguments were advanced before 
him that the: plaintiff received rent from late 
Seetharama Rao subsequent to “Ist March, 
1964 and that therefore the plaintiff assented 
‘to late Seetharama Rao continuing in posses- 
.'Sion and recognised him as a tenant. The 
learned · Judge ' repelled this contention by 
pointing out that the evidence madeit ‘clear 
that the plaintiff reccived the rent only 
without prejudice to ‘his right and 
with clear understanding that the receipt ‘of 
‘the amount would not operate as а waiver. of 
‘the notice terminating tenancy and even the 
letter written by the counsel for late Seétha- 
‘rama Rao addressed to the plaintiff, namely, 
: "the letter dated 24th July, 1965 enclosing a 
cheque for Rs. 20,089:29 which was ‘said 
‘to be arrears after deducting the corporation 
‘tax etc., paid by Jate Scetharáma Rao made 
‘it clear ‘that’ the’ receipt of the said amount 
by the plaintiff "would not be treated as.a 
waiver of ‘the nofice of termination of tenancy 
one the. sameiwas . without prejudice to 


1. А.Г. 1953 "Era. ve Go. 369; * 


^ 


HAJI ABDULLAH SAIT ‘U. SANJEEVI RAO (Ismiil, 7.) 


of the continuance of the tenancy; but that ` 


tenant af sufferance. 


429 


the claims of the plaintiff. However, before 
us Mr. Govind Swaminathan, learned counsel 
for the: third’ defendant did not repeat any 
such contention, 


22. As we have  pointed- out already, the 
notice Exhibit P-2 terminating the tenancy 
by 29th February, 1964 is dated 20th: January, 
1964 and 1st March, 1964. being a Sunday, 
the suit for recovery of possession of the 
‘suit property was instituted on 2nd March, 
1964. Thus it will be seen- that there was 
no interval whatever between the date on 
which the suit was instituted, thereby exclud- 
ing any scope for putting forward the conten- 
tion that the plaintiff assented to the continu- 
ance of possession of late Seetharama Rao 
either as a tenant or otherwise. As we have 
pointed out already, the law is that after the 
termination of the tenancy, if a  teanant 
continues.in possession of the property with 
the consent of the landlord,-he becomes a 
tenant by holding over and if.he continues 
to be in possession of the property without 
the consent of the landlord, he becomes a 
However the position 
is: not the same if. the quondam tenant .conti- 
nues in possession of the property notwith- 
standing the express dissent of „the. landlord 
or:fo:use the, language of the.Court in 


Сл P.. Mackintosh v. Gopee Mohim Mojoom- ү 


dar’, already referred:to in defiance of the 
landlord. As the Supreme Court pointed out 
in -M. C. Chockalingam | and others: v. 
V. Manickavésagam and others?, 
referred to, if a landlord has.not assented to 
the lessee's continuance in possession of the 
property, the lessee would be liable to mesne 
profits лу hich, could again be recovered only 
in terms "of, his- wrongful possession. The 
fact that the plaintiff in the present case had 
instituted the suit for recovery of possession 
from late’ Seetharama Rao’ immediately | on 
the expiry of the lease is the clearest’ possible 
manifestation of the, plainiff’s definite. and 
determined dissent to the late Seetharama! 
Rao continuing in possession of the property.; 


Therefóre theré is absolutely no scopd what-: 


ever, on fhe'fácts of this case, for holding 
that from ist March, 1964, late Seetharama: 





1. 4W.A. (Sutherland) 24. — » y. + 
2. ALR, 1974 S.C. 104. « «ee 
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Rao was a tenant by holding over or a tenant 
at sufferance. If so, the imevitable position 
of late Seetharama Rao was only that of a 
trespasser, Relalising this position only Mr. 


Govind Swaminathan, learned counsel for the: 


third defendant, contended that once the entry 
into possession ‘was lawful, in no case the 
subsequent possession can become unlawful 
and the person in possession a trespasser. 

According to the learned counsel, in this case 
late Seetharama Rao entered into possession 
'of-the property as a tenant and continued to 
rémain in possession of the property after 
"the termination of the tenancy and therefore 
whatever else hé might have been, he could 
not be a trespasser. because in the origin his 
possession was lawful and in support of this 
contention the learned counsel relied on the 
décision of the Supreme Court.in Badrilal v. 

Municipal Corporation :ор Indore*, to which 
we have already made reference and a deci- 
sion of a Bench of this Court in the Union 
of ‘India represented by Secretary, Ministry 
of Works, Housing, Urban, Development, 
New Delhi and another v. Andhra Bank Limit- 
ed, Madras. We are of the opinion that 
neither of these decisions lends support to such 
a contention. It cannot be contended, as a 
general principle of law that.if the entry into 
possession was lawful, such possession can- 
not become subsequently unlawful. In our 
lopinion ‹ even though entry into possession was 
lawful, the subsequent possession can become 
unlawful, just as unlawful entry into posses- 
sion can become subsequently lawful ifa 
person trespassers upon the property, but 
subsequently the owner of the property assents 
to ‘his continuing: in possession on condition of 
his paying & rent, the subsequent possession 
becomes lawful: So also, when a person 
jenters into possession of the property as & 
enant, but continues to be in possession of the 
property even after. the · termination of the 
tenancy in defiance of the landlord, his posses- 
sion becomes | wrongful. i 


. The E ilie on- Бу the learn- 
a а for the defendants in the decision 
of the: Supreme Court referred to above, 
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namely, Badrilal v. Municipal Corporation оў 
Indore’, is the one we have extracted already 
namely: 


"But a person, who was lawfully in occupa- 
tion does not become a trespasser, even if 
he does not become a tenant holding. over 
but is a tenant by sufferance". 


For this observation to apply the, condition 
precedent is that the person must be law- 
fully in occupation. When a tenancy is 


‘determined and the tenant is called upon te 


hand over possession and the tenant who 
is, under an obligation continues to be im 
possession of the property; he cannot be said' 
ta be in lawful occupation. In the case which: 
the Supreme Court was dealing with, the 
appellant became a lessee of a land belong- 
ing to the Indore Municipal Corporation ‘for 
a period of ten years, in 1919. The lease 
was renewed from time to time and the last 
of such renewals was in the year 1939 for a 
period of ten years. The ‘lease expired on 
30th September, 1949. On 24th May, 1949 
the Municipal Corporation of Indore issued 
a notice to the appellant directing him tot 
vacate the land on 30th September, 1949. 

Thereupon he applied to the Municipal Com- 
missioner either to grant him a lease for 99 
years and if it was not possible, to renew і 
at least for a period of 10 years. .On 19th 
December, 1949 the Municipal Council passed 
a resolution to the effect that the land could 
be given to the appellant only in case he was 
ready to deposit Rs. 16,212 of the lease 
rent and upsef price as per schedule rate in 
accordance with letter No. 3239, dated 26th 
October, 1949 sent.to him by the. Municipal 
and that otherwise the said 
land could be taken back into possession. Or 
31st Decembér,:1949 the Municipal Commis- 
sioner wrote to`the appellant in terms of the 
said resolution of the Municipal Council. 
The appellant on 9th January, 1950 wrote to 
the Municipal ‘Commissioner ‘stating that the 
upset price and rent claimed by the Munici- 
pal Couricil was too much and requesting that 
the rent and upset price be modified and 
during the pendency of his petition, thé pro- 
ceedings before the Commissionér be stayed. 
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He then filed a petition for revision before 
the Minister-in-charge of Municipalities, 
which was dismissed, on 7th September, 1952. 
Almost four years later on 14th May, 1956 
he wrote to the Commissioner requesting that 
an dmount of Rs. 8,212 might be accepted 
and he might be permitted to pay the balance 
in annual instalments of Rs. 1,000 each. 
On 20th June, 1956 the appellant was in- 
formed by the Commissioner that he should 
deposit the sum of Rs. 8,212 within two days 
and thereafter the balance would be realised 
in instalments. The appellant not having 
paid the amount, the Municipal Commissioner 
again wrote on 30th July, 1956 giving him 
two days’ time to deposit the amount ‘of 
Rs. 8,212. On 20th February, 1957, the Com- 
missioner again wrote to the appellant direct- 
ing him to deposit the whole of Rs. 16,212 
within two days telling him that on his failure 
io do so, steps.would be taken for evicting 
him from the land. On his failure to depo- 
sit the said amount, the suit was instituted 
on 16th September, 1957 for eviction. It is 
against the background of the facts as stated 
‘above, the Supreme Court held that the appel- 
lant was a tenant by sufferance and only in 
that context the above observation was made. 
Thus, from the above facts it will be seen 
that the appellant continued to remain in pos- 
session of the property after the termination 
of the leasc, not in defiance of the Municipal 
Corporation, and not in the face of dissent 
of the Municipal Corporation, but when nego- 
liations were being carried between the par- 
tics for the grant.of further lease in favour 
of the appellant. Hence we are of the 
opmion that the decision of the Supreme 
Court cannot be an authority for the propo- 
-sition contended for by the learned connsel 
for the third defendant. 


24. The decision of this Court referred to 
above dealt with a different set of facts. 
In, that case the tenancy in favour of the 
Union of India continued till 30th Tune, 1962 
by. which time the period of lease expired. 
- The landlord made it known to the tenant 
that it was. not willing to renew the lease and 
also put on пойсе`е tenant of the.fact that 
‘it had not expressed its desire in writing for 
renewal of the.lease as contemplated in the 
© original agreement of. lease. The monthly 
rent, which was Rs. .1,150 on.1st July, 1955 
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was increased to Rs. 1,500 with effect fronn 
lst July, 1959. The Union of India, how- 
ever, on 24th December, 1962 expressed its. 
desire to continue as a tenant of the premi- 
ses in question on the same terms and condi- 
tions for a further period of three years. 
On receipt of this communication the land- 
lord determined the tenancy. The landlord 
wrote a letter to the Union of India on 29th: 
August, 1963 stating that if the Union of 
India required further lease, it was prepared 
to renew the lease for a further period of 
from Ist April 1963, ‘on am 
enhanced rent of Rs. 2,400 per month, ati 
Rs. 40 per sq. ft. It was also stated that 
the landlord was not in favour of continuing, 
the lease at Rs. 1,500 per month any further. 
The landlord also requested the Union of 
Tndia to treat the matter as specially urgent 
and communicate its acceptance to it. Sub- 
sequently correspondence passed between the 
parties, the landlord reminding the Union of 
India that the Union of India had nót replied' 
to the demand for enhancéd rent made by the 
landlord and stating that if rents weré paid 
at the old rate of Rs. 1,500 it would be 
received only as part payment of rent and that 
the landlord was of the view that the Union 
of India was agreeable to pay the difference: 
of Rs. 900 in rent from 1st April, 1963 on- 
wards. Finding that no rents were paid 
from Ist March, 1964 to ЗС September, 
1964, the landlord demandeC such rent at 
Rs. 2,400 per month’ and also reminded the 
tenant that the difference at the rate of 
Rs. 900 per month towards the rent for the: 
period commencing from April, 1963 to: 
February, 1964 was still outstanding. The 
landlord accordingly asked for payment of 
such arrears of rent. The Union of India 
not having paid the amount, the landlord’ 
gave final notice of demand on 11th May, 
1966. However, by that time; on 18th April, 
1966, the Union of Tndia vacated the premi- 
ses. In 1967 the suit was filed by the land- 
lord claiming the difference between Rs. 2,400 
and Rs. 1,500 . рег month, as. damages 
for use and occupation of tae premises, if 
not as rent for the period commencing fronr 
Ist May, 1963, on the ground that the occu- 
pation of the tenant after 39th April, 1963 
was unlawful. The only question that came 
to be considered by this Court in the wprds 
of the Judgment itself is: с: 


` 
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“Тһе only question argued before us by 
. Mr. Parasaran, the learned counsel, for 
ithe appellants, is, whether the plaintiffs- 
. :respondents аге entitled as a matter of 
‘course, to rent or damages for use and 
. «occupation at the enhanced rate on the only 
-ground that the appellants did not repudiate 
the claim in, the normal way. There is 
по dispute about. the quantum claimed by 
- -the plaintiffs on the basis of their stand 
‘that the defendants were bound to pay 
-such enhanced rent on the ground that they 
. "have impliedly assented to it by not reply- 
. ing to it. The question, therefore - is 
` -whether the appellants should automati- 
-cally be made liable to pay rent or damages 
for use and occupation for the period in 
question on the, only ground that they have 
. not expressly.repudiated their liability to 
„рау the enhanced rent.” 


“After considering {һе several decisions, the 
‘Bench of this Court stated the legal position 
rin paragraph 29 of its Judgment as follows: 


“Weighing the relative contentions of 
parties, the following principles emerge: 

: (1) If-a tenant at sufferance continues to 
‘occupy. the premises after the determina- 
-tion of the lease, then he cannot unjustly 
.enrich himself by claiming that, he will pay 
only the quondam rent and not a reason- 
able rate of damages for use and occupa- 
tion of the premises. 


(2) ІЁ һе assents to pay the enhanced rent 
^ „demanded at a time when the landlord 
` .determines the lease, then there is no diffi- 
i «culty at all. He will be’ considered as а 
' -tenant holding over on the basis of a’ new 

-contract of lease as between himself and 
` "the landlord. ME 


(3) Tf the tenant, in spite of the warning, 
contumaciously remains in possession of the 
` premises, the landlord secures a right to 
. geť a reasonable compensation. from the 
‘tenant for such occupation but it need not 


necessarily be the enhanced Tate of rent, 


claimed by, him; but in no circumstances, 
. it can exceed the enhanced rate demanded 
by him. | . р 
(4) ‘The Court should. investigate and it 
“has. the jurisdiction to dó so, and find in 
its discretion whether the enhanced rate 
-claimed by the landlord, in such circums‘an- 
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ces is penal or otherwise equitably justi- 


fied. 


(5) The Court has the powcr and indeed 
the discretion to fix a fair and equitable 
. ia . t 

rent in such sitttations.” Lom 


On the basis of the above legal position, the 
Court remitted the subject-matter to the Court 
below for ascertaining as to what possibly 
could be the fair and equitable rent or rate 
of damages for the period as claimed: by the 
landlord and accepted by the Court and'there- 
. decree quantifying : such 
arrears of rent or damages as the case may be. 


25. Jn the course of the judgment, the 
Bench in paragraph 10 stated as follows: 


“In Badrilal, v. ` Indore Municipality’, 
wherein again Alagiriswami, J., speaking 
for thé -Bench, expressed the view that a 
person, who is -lawfully in occupation of 
the premises does not become a trespasser 
and if he does not-become a tenant holding 
over, he would be a tenant by sufférance. 
The essential principle. therefore, appears 
to be that if the landlord consents to such 
contintiance of the tenant in the premises 
.after the determination of tlie "lease, he 
would be a tenant holding over, but in the 
absence of.any such, consent. he would be 
deemed fo be a tenant by sufferance. ` But 
in no case he can. be characterised as.a 
trespasser. In all such cases, the land- 
lord will be entitled to damages fof such 
use and occupation, the measure of dama- 
ges bcing the amount of the profits, which 
the landlord with due diligence could have 
received but for the wrongful continuarice 
of thé tenant in the property." - 

The learned counsel Mr. Govind Sivami- 

nathan relied upon the above paragraph and 

in particular thé sentence: D 


“But in no case he can be characterised as 
8 trespasser," 


26. Whai we ‘have observed with, regard to 
the decision of the Supreme Court will apply 
Tt is clear in this case 


1 
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pation of the premises in question in defiance 
of the landlord or in the face ‘of the dissent 
from the landlord, but was-in- occupation, 
when the landlord was agreeable to allow the 
Union of India continuing to be a tenant of 
the’ premises’) on payment of higher rent, 
without its expressly agreeing to pay a higher 
rent or refusing to pay such ‘higher’ rent. 
Apart from this, the above paragraph cannot 
be said to be very clear. In fact the sen- 
tence in that paragraph, (paragraph 10), 
namely, "In all.such cases, the landlord will 
be entitled to damages for such use and occu- 
pation, the measure of damages -being the 
amount of the profits, which the ' landlord 
with due diligence could have received but 
for the wrongful continuance of.the tenant 
in the property" would appear to be in con- 
flict with the statement-contained. in the pre- 
ceding sentences in the: same paragraph. 
Further even in the concluding portion of the 
judgment, the Bench did not make a distinc- 
tion between ‘rent’ and ‘damages’ and repeat- 
edly used the expression “rent or rate of 
damages”. In view of this, in our’ opinion, 
even this Bench decision of this Court does 
not support the proposition contended for by 
Mr. Govind Swaminathan. ; 


27. Under these circumstances, we.come to 
the definite conclusion that the status of late 
Seetharama Rao from Ist March, 1964 was 
that of a trespasser and he was liable to be 
ejected and was liable to pay mesne profits 
or damages for use and occupation to the 
plaintiff. t 


28. We shall now take up the second point. 
The first part .of this point is, whether ‘the 
suit building came within the purview of the 
Act on the coming into force ої the amending 
Act, namely, Tamil Nadu Act ХІ of 1964. 
„For the purpose of considering this question, 
it is necessary ànd relevant to remémber the 
fact that all the Rent Control Legislations. in 
this State, whether they" were in the'form 
of orders issued under other statutes or they 
were in the form of independent statutes, 
"were temporary legislations... As’ we have 
seen already, the first Rent Control Orders 
were promulgated in 1941 and they . were 
renewed from time to time with regard to 
residential and non-residential buildings and 
ultimately the Legislature. itself stepped in 
and enacted Tamil Nadu Act XV of 1946. 
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That-Act came into’ force оп Ist October, 
1946 and it was intended to remain in force 
for two years. However, its life was extend- 
ed from time to time by issuing notifications 
by the State Government by .virtue of the 
powers conferred upon it by the Act itself. 
The Tamil Nadu Act XV of 1946 was re- 
placed by the Tamil Nadu Act XXV of 1949, 
which, as originally enacted, was to remain 
in force till 30th September, 1951. But by 
subsequent amendments its life was extended 
from.time to time and ultimately it was 
replaced by the Act which came into force 
on 30th September, 1960 and this Act was 
in force for & period of three 
years.as provided for in section 1 (3) of the 
Act. However the words ‘three years’ were 


‘substituted by the words ‘five years’ by the 


Tamil Nadu Act XVI of 1963 and again the 
words ‘five years’ were substituted by the 
words ‘ten years’ by the Tamil .Nadu Act 
XX of 1965. Again section 1 (3) of the 
Act was amended by the Tamil Nadu Act 
XXVII of 1971 so es to provide that the Act 
shall remain in force till 30th September, 
1972 and again it was extended till 30th June, 
1973 by the Tamil Nadu Act XXVII of 1972 
and finally by the Tamil Nadu Act XXIII 
of 1973, sub-section (3) of section 1 of the 
Act was .omitted and therefore the Act be- 
camé permanent only from the date ‘cf the 
coming into force of the Tamil Nadu Act 
XXIII of 1973, namely 30th June, 1973. 


29. Now we are concerned with the posi- 
fion, as it was before the- Tamil Nadu Act 
XI of 1964. Before the Act can apply to a 


'particular building, the building must satisfy 


the definition of the term as contained in sec- 
tion 2 (2) of the Act. Section 30 (ii) of 
the Act,.as we have already seen, made the 
Act ` inapplicable to certain non-residential 
buildings. Again, as we. have seen, the suit 
building fell within the scope of section 30 
(ш). If a particular building does not fall 
within the definition of the term ‘building’ 
contained in .section 2 (2) of the ‘Act, the 
said building will be outside the purview of 
the Act, independert of section 30 (wi). 
On the other hand the aid of section 30 (Фи) 
for getting a building outside the scope of 
the Act is necessary only if the said building 
falls within, the scope of. the definition of 
that term contained in section 2 (2) of the 
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Act. Even assuming that the suit building 
game within the definition of the term ‘build- 
ing’ contained in section 2 (2) of the Act, 
Still admittedly it was outside the scope of 
the Act by operation of section 30 (i) and 
the co-operation was rendered ineffective 
-only by the amending Act, namely, Tamil 
Nadu Act XI of 1964 which came into force 
on 10th June, 1964. Consequently the 
question for consideration is, whether the suit 
building was a 'building as defined in sec- 
tion 2 (2) of the Act on 10th June, 1964 
.50 as fo attract the applicability of the Act. 
We have already seen that under the notice 
Exhibit P-2, the plaintiff terminated the 
tenancy., of late  Seetharama, Rao by 29th 
February, 1964 and from 1st March, 1964 
.the position of late Seetharama Rao was not 
that of. a tenant, but only that of a tres- 
passer and on 2nd March, 1964.the present 
suit for recovery of possession of the suit 
property from late Seetharama Rao was 
instituted. The definition of the word 
‘building’. in section 2 (2) states: . 


“building means any building or hut or part 
of a building or hut, let or to be let sepa- 
rately for residential or non-residential 
ригроѕеѕ............ i i 


Consequently it is not every building that 
.comes within the scope of the Act, but only 
a building let or to be let separately for 
either of the two purposes. Admittedly on 
10th June, 1964, the suit building was not let 
because the tenancy came to an end by 29th 
February, 1964 and late Seetharama Rao was 
not occupying the building from-ist March, 
1964 as a tenant, as found by us. There- 
‘fore the only other question is, whether the 
suit building can be said to be a building to 
be let separately for non-residential purposes 
on 10th June, 1964. We have already re- 
ferred to the claim of the- plaintiff in his 
plaint that he. needed the building for his own 
use and the contention of late Seetharama 
Rao in his written statement, dated 25th 
' April, 1964, that the plaintiff was thereby 
anxious to extort higher rent and for that 
purpose had from time to time approached 
' him, that although he was prepared to pay а 
- reasonable rent, he was not willing to pay 
` anything exhorbitant and that it is because of 


that the plaintiff had instituted the present .. 


suit on a pretence of requiring it for his 
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own business. With referente to the notice 
Exhibit P-2, late Seetharama Rao stated that 
that notice was merely in keeping with the 
previous notices to the same effect which 
were not intended to be acted upon. How- 
ever before the trial Judge the claim of the 
plaintiff that he required the premises for 
his own need was not put in issue and no 
issue was framed with reference, thereto. 
The learned Judge himself states in his 
judgment: 


“On the relevant date, undoubtedly there 
was no letting of the building and it is 
nobody’s case that the same was to be let.” 


The correctness of this statement found in 
the Judgment of the learned Judge, namely, 
that it was nobody’s case that the building 
was to Бе let has not been challenged either 
in the grounds of the appeal filed before this 
Court or in the arguments before us. There- 
fore we have to proceed on the basis that it 
was not the case of the defendants that the 
plaintiff wanted to let the premises in ques- 
tion. This Court has construed the relevant 
expression, namely, ‘building to be let’ 
occurring in section 2 (2) of the Act as 
meaning ‘building intended to be let'. in 
К. K. Veerappa Naidu and another v. 
М, Gopalan*.. In the present .case on 10th 
June, 1964 it was not the case of the defen- 
dants that the building was intended to be let 
and it was not also their case that at any stage 
thereafter the plaintiff intended. to let the 
suit building. Therefore it follows that the 
suit building did not come within -the pur- 
view of the Act as a result of the amending 
Act XI of 1964. If the suit premises did 
not become a building as defined in the Act, 
a fortiori late Seetharama Rao did not become 
a tenant, as defined in the Act on 10th June, 
1964, 


30. Independently of the above, the learned 
Judge has also held that in ony event late 
Seetharama Rao did not become a tenant as 
defined in the Act. The definition of the 
term ‘tenant’ as defined the Act before the 
coming into force of the Tamil Nadu Act 


_XI of 1964 stood as follows: 


“Tenant? means any person by whom or 
on whose account rent is payable for a 
- building and includes the surviving spouse, 
„олур ч о ое sab de ү Же тыр OE 


1. (1961) 1 M.L.J. 223. 
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огт апу ѕоп, or'-daughter,- or the - legal 
representative of а deceased tenant who 
had been living with the tenant in the 
building as a member of the tenant's 
family up to the death of the tenant and 
a person continuing in possession after 
the termination of the tenancy in his favour, 
but does not include a person placed in 
occupation of a building by its tenant or a 
person to whom the-collection of rents or 
fees in a public market, cart-stand -or 
slaughter-house or of rents for shops has 
been farmed out or leased by a municipal 
council or district board or the Corpora- 
tion of Madras". 


The Tamil Nadu Act XI.of 1964, | did not 
touch this definition at all, therefore this 
definition will.apply to late Seetharama Rao, 
if at all, only if the Act applied to the 
building. Оп. our -conclusion that the Act 
did not apply to the said building, the ques- 
tion of late Seetharama Rao being a tenant 
as defined in the Act does not arise. There- 
fore-we are considering this question only 
alternatively, namely, even assuming that the 
Act applied to the-suit building on 10th June, 
1964 by virtue of.the coming into force. of 
the Tamil Nadu Act XI of 1964, still. whe- 
ther late Seetharama Rao fell within the 
definition of the term ‘tenant’ as defined in 
the Act. Admittedly the first limb, of- this 
definition. did -not apply to late. Seetharama 
Rao because by 29th.February, 1964 the 
tenancy in his favour had been terminated 
and, if at all he would fall within the scope 
of. the inclusive portion of the definition 
alone, namely, ‘a person continuing in -posses- 
sion after the termination. of .the tenancy in 
his favour’. The learned trial Judge . has 
taken the view that the termination of the 
tenancy contemplated in this. definition must 
be termination after the coming into force 
of the Tamil Nadu Act XI of 1964 and it 
cannot take in a termination of the tenancy 
that has taken place prior to the coming’ into 
force of the said Act because such a cons- 
truction will give retrospective effect to the 
definition. The learned trial Judge has also 
pointed out that analogous Acts of other States 
use the expression “after the termination of 
the tenancy, whether: before or after the 
commencement of this Act” and that as the 
definition of the Tamil Nadu Act has not 
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used that..expression, the intention of the 
Legislature was to take in only termination 
of tenancy made subsequent to the coming 
into force of the Aci and not termination of 
the tenancy which had taken place before the 
coming into force of the Act. In the present 
case from 30th September, 1960 till 10th June, 
1964 on which date the Tamil Nadu, Act XI of 
1964 came into force, the building in question 
was outside the purview of the Act ара. ће 
termination of the tenancy had taken place 
during this interval and therefore the termina- 
tion of tenancy in this case' not being subse- 
quent to 10th June, 1964, the inclusive portion 
of the-definition of the term ‘tenant’ in sec- 
tion 2'(8) of the Act will not take in late 
Seétharama Rao. On this ground . late 
Seetharama Rao will not be a tenant as 
defined in the Act. 

31. For instance, the definition. of the’ term 
‘tenant’ as contained in section 2 (i) of the 
Madhya Pradesh Accommodation ‘Control 
Act, 1961, reads as follows : 


“ ‘tenant’, means a person by whom or on 
. whose account or behalf the’ rent of any 
accommodation is, or, but for & contract 
express or implied, would be payable for any 
accommodation and includes any person 
occupying the accommodation as a sub- 
tenant and also any person continuing 
in possession after the termination of his 
tenancy . whether before or after the 
commencement of this Act, but shall nof 
include any. person against whom any order 
or decree for eviction has been made". 
Thus it will.be seen that this definition con- 
tains the expression ‘whether before. or after 
the commencement of this Act’ after the 
expression “termination of. his tenancy’ while 
the. Tamil -Nadu Act does not contain апу 
such expression. Therefore there. is justifica- 
tion for holding that the relevant part of the 
definition of the term..tenant' in the Tamil 
Nadu Act, will apply-only to persons continu- 
ing in possession after the termination of the 


tenancy in his favour which, termination takes 


place after the commencement of the Act, 
and not before the commencement of the Act, 
because in the absence of .anything to the 
contrary, express or by necessary implication 
a law is intended to operate only prospec- 
tively. И 
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32. In this context Mr. Gevind Stwaini- 
nathan brought to cur notice a decision of a 
Bench of this Court in Moolchand Gupta and 
others v. The Madras Piece Goods Merchants 
Charitable Trust by its Secretary, V. V. S. 
Tevanathan!, to which one of us was a party. 
In our opinion, in that decision this question 
was not considered. ' That case-also was 
concerned with a non-residential building 
which did not fall within the purview of the 
Act because of section 30 (ii) of the Act. 
The: tenancy was terminaied on 31st Octo- 
ber, 1960 and the suit in  ejectment was 
instituted on 19th February, 1960 which 
ended in a compromise decree dated 31st 
January, 1963: Thé decree provided for a 
direction for eviction against-the quondam 
tenant, subject to certain terms thereafter 
mentioned, to wit the landlord being entitled 
to take possession of that portion of the 
prémises in occupation of one Panchand and 
the Bullion Market post office immediately 
by executing the decree in so far as the said 
portion was concerned and the. quondam 
tenant delivering possession of the rest of 
the portion im his occupation on or before 
31st January, 1964, and the quondam tenant 
paying mesne profits at Rs. 1,340 per month 
for the period from 1st November, 1960 to 
31st January, 1963 and further mesne profits 
at Rs. 800 or the other sum per month, failing 
which the landlord would. be- entitled to execute 
the decree immediately. Time for vacating 
was extended and before the building was 
actually vacated the Tamil Nadu Act XI of 
1964 intervened. The question was, whether 
bv virtue of the intervention of the Tamil 
Nadu Act XI of 1964, the decree could be 
executed. The learned trial Judge felt that in 
view, of the fact.that there had been a surren- 
der of a part of the holding by the quondam 
tenant’s sub-tenant, there was a disruption of 
the entire holding and therefore the quondam 
tenant would not be statutorv tenant within 
the meaning of section 2 (8) of the Act. 
‘The Bench disagreed with this conclusion and 
held that the quondam tenant would be a 
tenant under section 2 (8) of the Act as he 
centinued to remain in possession of the 
property even, after the termination of the 
tenancy in his favour. No point was urged 
before the Court that the termination of 
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tenahcy- having taken place before Tamil 
Nadu ‘Act XI of 1964 came into force, the 
definition of the term ‘tenant’ in section 2 ( 8) 
did not apply to the quondam tenant in that 
case and therefore the said decision cannot 
be considered to be an authority for the point 
which is now raised before us. 


33. "Thus, late Seetharama Rao would not! 
be entitled to the benefit of the Act by the 
coming into force of the Tamil Nadu Act 
XI of -1964 on either of the following two 
independent grounds: 


(1) that the building itself was outside the 
scope of the Act; and 


(2) that even if the building was within 
the scope of the Act, late Seetharama Rao 
was noi a tenant as defined in the Act. 


34. We may mention in this context that 

before the trial Judge some argument was 

advanced that the plaintiff himself had recog- 

nised late Seetharama Rao as a statutory 

tenant, after the coming into force. of the 

Tamil Nadu Act ХІ. of 1964. since he had 

in the written statement filed in C.S. No. 

191 of 1974, a suit said to be relating to a 

neighbouring building, which was one for an _ 
injunction against the plaintiff herein, who 

was the defendant in that suit, stated that 

late Seetharama Rao was a statutory tenant 

when he died. However, Mr. G. Rama- 

swami made it clear before us that tie is not 

advancing any argument based upon it because 

whether late Seetharama Rao.was a tenant 
under the Act or not is a question which has 

to be decided with reference to the provisions 
of the Act and not on the basis of any state- 
ment said to have been made by the parties 
which might have been on an ‘erroneous con- 

ception of the legal position. 


35. The answer to the third point posed by 
us depends upon the construction of section 
3 of the Tamil Nadu Act XI of 1964, which 
we have already extracted in full. The 
construction of Mr. Govind Swaminathan 
was that the present suit squarely fell within 
the ‘scope of section 3 and therefore on 
coming into force of the Tamil Nadu-Act XI 
of 1964 it abated. However, Mr. G. Rama- 
Though be- 
fore the learned trial Judge’ some argu- 
ment was advanced on behalf of the plaintiff 


I 


that the defendants themselves proceeded on 
the basis that the suit did not abate under 
the Act, since by consent the suit was with- 
drawn to the High Court for trial and even 
in A.S. No. 266 of 1965 no contention was 
put forward that the suit had abated and that 
therefore there was no question of the order 
of the city civil Court dismissing the suit as 
. having abated being set aside, and in fact as 
the order of the Bench of this Court, to 
which one of us was a party, dated 28th June, 
1972 made in A.S. No. 266 of 1965 and 
C.R.P. Nos. 2152 and 2153 of 1965 refer- 
red to already showed, the counsel for the 
defendants also consented to the order dis- 
missing the suit as having abated being set 
aside and the suit being tried on the Origi- 
nal Side of this Court and therefore it is not 
open to the defendants to contend that the 
suit had abated, before us. Mr. G. Rama- 
swami made it clear. that he is not putting 
forward any such contention because the 
question whether the suit had abated.or not 
is a matter to be decided with reference to 
the language of section 3 of the Tamil Nadu 
Act XI of 1964 and: not on the basis of what 
the parties thought as to the effect oí the 
said provision. In view of this, we proceed 
to consider the question with reference to the 
language of section 3 of the Tn Nadu Act 
XI of 1964. 


36. The contention of Mr. G. Ramaswami 
was that.the section has по reference to a 
suit at all and even if, it has any reference 
to a suit,.it does not apply to a suit of the 
present nature and even if it applies to a suit 
of the present nature, still on the pleadings 
of the plaintiff the suit will not fall within 
the scope of section 3 of Tamil Nadu Act 
XI of 1964. We shall now consider this 
three-fold submission of the learned counsel. 


37. The section itself does not use the word 
‘suit? and it merely refers to a proceeding 
before any Court or other authority or offi- 
cer on the date of the publication of the Tamil 
Nadu Act XI of 1964 in the Fort St. George 
Gazette. Therefore thé section in terms 
does not apply to a suit. The only other 
question is, can it be said that the section by 
implication refers to a suit, because the word 
‘Court’ is used therein — a mere reference 
to a proceeding pending i in.& Court, because 
in a ‘Court proceeding other ‘than a suit can 
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bé pending. Therefore, we have to find out 
the флеапіпр of the section from the collec- 
tion’ of the words occurring in the section, 
namely, before any Court or other authority 
or officer. Thus, the section ‘uses three 
works, ‘Court’, ‘authority’ апа ‘officer’ and 
frem the collocation of these words, can any 
inference be drawn as to what is the nature 
of ‘the proceeding which the section contem- 


plates? The Act itself contemplates five 
different forums: 

€ 1) An authorised officer; 

' (2) the Government; 

` (3) the Controller, popularly known as 


Rent Controller: . 


(4) The appellate authoritv contemplated 
by section 23 of the Act; this section con- 
templates the Government conferring appel- 
late powers on such officers and authori- 
ties as they think fit; and 


` (5) the Court, whether City Civil Court, 
District Court or High Court. 


Consequently. when the section rises all the 
three expressions together, can it not be that 
the section meant only those functionaries 
contemplated by the Act? However, if the 
purpose of the section is taken into account, 
it is clear that the expression could not have 
contemplated the functionaries mentioned in 
the Act. because in such an event, proceed- 
ings pending before those functionaries can 
only be proceedinzs under the Act. When 
the verv obiect of the Amending Art is to 
bring within its scope a brildine which was 
then not within the scone of the Act, ‘nro- 
ceeding’ referred to. in section 3 of the Tamil 
Nadu Act XI of 1964 can ontv he a nroceed- 
ing other than a proceeding under the UE 
Therefore. the seneral word ‘proceeding’ is 
capable of including a suit also. 


38. However, Mr. Govind Swaminathan 
wanted to contend that the said section will 
take in a suit because the proviso to the sec- 
tion referred to a suit. But we are not able 
to accept this contention, because the proviso, 
though in form it is a proviso, is not really 
so, but an independent provision, The normal 
function of a proviso is to “carve some- 
thing out of the main provision and deal with 
the game separately as if it constituted an 
exception to the main provision, In this 
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case, the main provision of section 3 pro- 
vides for abatement of pending proceedings, 
but the proviso deals with a suit or proceed- 
ing which has already terminated. As a 


matter of fact, the language of the proviso, 


could not apply to a pending procéeding , be- 
cause it purports to invalidate any suit or 
proceeding in which a decree or order had 
already been passed. At the same time if 
any help is to be derived from the proviso 
as a proviso for understanding the scope of 
the main provision in the section, such help 
can only be in the direction of drawing an 
inference against the contention of Mr. Govind 
Swaminathan because the main provi- 
sion refers only to a proceeding, while the 
proviso uses the expression ‘suit’ or ‘proceed- 
ing’ ‘thereby: leading to the conclusion that 
‘proceeding’ referred to in the main part of 
section 3 will exclude a suit: 


39. Under these circumstances, we are not 
able to agree with the contention of Mr. G. 
Ramaswami that section 3 of Tamil Nadu 
Act XI of 1964 does not apply to a suit at 
all, because the ‘main part of section 3 does 
not use the word ‘suit’. 


40. However, in our opinion, the second 
limb of the argument of Mr. G. Ramaswami 
is well-founded. It is settled law that the 
Act itself did not prohibit the filing of a suit 
by a landlord for recovery of possession of 
the property from the tenant and the plain- 
tiff in that suit obtaining a decree in eject- 
ment, but only in view of the provisions of 
the Act such a decree cannot be executed. 

If that was the position of the Act in respect 
of buildings to which the Act applied from 
the inception, there was no justification what- 
ever for the Legislature making a contrary 
provision in respect of non-residential build- 
ings to which the Act is made applicable by 
virtue of Tamil Nadu Act XI of 1964. A 
Bench of this Court has elaborately: consi- 
dered this question and settled the legal posi- 
tion by holding that the Rent Control Legis- 
lation did not bar a suit for recovery of pos- 
session filed bv a landlord against а tenant, in 
Theruvath Vittil Muhammadunny w. Mele- 
purakkal Unniti and another’. In that deci- 
sion the Bench consisting of шаша 
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CJ. and Raghava Rao, J., considered the 
scope of clause 8 of the Madras Non-Resi- 
dential Buildings Rent Control Order, 1942. 
That order read as follows: 


*(1) A tenant in possession of a non- 
residential building shall not be evicted 
therefrom, whether in execution of a decree, 
or otherwise and whether before or after 
the termination of the tenancy, except in 
accordance with the provisions of this 
clause; 


(2) A landlord wishing to evict a tenant 
in possession shall apply to the. Controller 
for a direction in that behalf.” 


We may point out that section 10 of the Act 
is not very different from clause 8 of the 
Order, in question. The Bench observed: 


“Before dealing with the several decisions 
on the effect of this clause, let us examine 
its plain language. Sub-clause (1) lays 
down that a tenant shall not be - evicted 
from a non-residential building of which he 
is in. possession. — 'Evic" literally means 
‘expel by legal process’. Eviction consists 
in the physical act of throwing out the 
tenant from the building which he is occu- 
pying. This sub-clause therefore prevents 
the tenant from being thrown out. One of 
the methods of such eviction is by the pro- 
cess of execution of a decree for posses- 
sion. The sub-clause makes it clear that 
even this method is prohibited. The evic- 
tion can only be in accordance with the 
provisions of clause 8. There is nothing 
in this clause, or in any of the other clauses 
of the Order expressly prohibiting: the insti- 
tution of a suit for possession, or prohibit- 
ing a civil Court from passing a decree for 
possession. No doubt, even though a 
decree for possesion is passed, it may be 
(sic) not be capable of execution bv the 
civil Court. But the passing of the decree 
Maelf is not in terms prohibited. 


41. Is there any such prohibition which can 
be necessarily implied? Is there anything in 
this clause which takes away, by necessary 
intendment, the ordinary jurisdiction. of a 
civil Court to entertain a suit by a landlord 
for recovery of possession of his -property 
in the occupation of a-tenant? . After refer- 
ring to the decision of the Judicial Committee 


i 


of the Privy Council in Secretary of State 
represented by the Collector of South Arcot 
v. Mask and Co.*, and also to certain earlier 
decisions of this Court.on the Rent Control 
legislation, the Bench stated: 


"There are cert.in general sisi scs 
which, in our opinion, support this view, 
namely, that the order does not take away 
the jurisdiction of a civil Court to’ entertain 
a suit by a landlord against the tenant and 
pass & decree therein for possession. 
Many of these considerations are found:set 
out in an unreported decision of Wads- 
worth, J., in Sannidhi Veeraraghavahi v. 
Fathima Bibi Saheba?. These are such 
considerations: 


(1) The cause of action for an application 
to the Controller would be quite’ different 
from the cause of action for a suit in the 
civil Court; (2) The ground on which the 
Coritroller can order an eviction may be 
quite different from those on the strength 
of which the civil Court would grant'a 
decree; (3) The failure by the plaintiff to 
claim a decree for eviction in the civil 
‘Court on grounds which would not justify 
eviction by the Controller might result in 
gravé complications by way of limitation 
for a suit filed after the Control order 
-ceases to operate; (4) The period during 
which the execution of a decree is prohi- 
bited is limited. The order itself is only 
for a short duration; and when it is repealed 
or it expires, a decree of a civil Court can 
be executed in the ordinary way immedi- 
ately thereafter. 


Having regard to all.these considerations 
and to the language of clause 8 of the 

. Order, І am of opinion that the jurisdic- 
tion of a civil Court to entertain and. pass a 
decree in a suit for eviction by a landlord 
against his tenant is not expressly or 
impliedly taken away by the provisions of 
the Rent Control Order." 


If we may say so with respect, the above 
decision of this Court succinctly and clearly 
lays down that a suit in a civil Court by a 
landlord for recovery of possession -of his 
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eer from the tenant is not prohibited 
by the Rent Control legislation. 


42. , We may also mention that as pointed 
out ,already, till the Tamil Nadu Act XXIII 
of 1973 сате into force, the Rent Control 
legislation tin this State was only a temporary 
measure and therefore: a landlord, taking 
into account the time that will be consumed 
in:fling a suit and obtaining a decree, can 
file a suit for eviction and obtain a decree in 
ejectment with the hope of putting the decree 
in execution as soon as the temporary 
measure lapses or is repealed. The ques- 
tion of limitation also may arise. If the 
temporary measure like the Rent Control Act 
really intended to prohibit the filing of a 
suit for the duration of the measure, generally 
it will make a provision for the exclusion 
of the period during which the measure was 
in forcé for the purpose of calculating the 
period of limitation for filing a suit. None- 
of the Rent Control measures in this State 
ever contained such a provision and in such 
a context, if a suit was to be barred by a 
temporary . Rent Control measure it might 
happen that on the expiry or the termina- 
tion of the said measure the suit for evicüon 
might become time-barred. Further the 
relevant Rent Control Legislations contained 


-a provision empowering the State Govern- 


ment to exempt by notification any building 
on class of buildings from all or any of the 
provisions of the Act. In view of this also, 
there is no need to prevent a landlord from 
filing a suit for eviction of the tenant and 
to obtain a decree in ejectment in the hope 
that the Government may exempt the build- 
ing from the operation of the Act in which 
event, he can execute the decree. 


The decision of this Court referred to above 
was rendered on 10th February, 1949. If 
the Government or the Legislature considered 
that the above decision did not correctly 
represent the intention of the Government 
or the Legislature, necessary amendments 
would haye been made in the Tamil Nadu 
Buildings (Lease and Rent Control) Act, 
1949, which received the assent of the 
Governor-General on 10th December, 1949, 
and first published in the Fort St. George 
Gazette on 14th December, 1949. In that 
Act also the relevant provision continued to 
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remain, . couched: in the -same language, 
namely, ` g 


“A tenant shall not be evicted, whether in 
execution of a decree or otherwise except in 
accordance with the provisions: of this. 
section". Section 7 (1) of Tamil Nadu 
Act (XXV of 1949) which lamguage is 
repeated in' section 10 (1) of the Act, 
which states: ; 


“A tenant shall not be evicted whether in 
execution of а decree or"othetwise except 
in accordance with the' provisions of this 
- section or sections 14 to 16".^ ' 


The above decision of the: Bench „holds the 
feld till this- day and has been followed by 
several decisions of this Court. . ... ; . 


43. The Supreme Court itself in B. V. 
Patankar and others v. С. С. Sastry", took 
the same view. In paragraph 9 of its judg- 
ment, the Supreme- Court observes: 


“The contention of res judicata was based 
on the plea taken by the respondent in his 
written statement, dated 11th March, 1946, 
where he pleaded that the civil Court 
` Һай no jurisdiction to order eviction because 
of the House Rent Сото! Order, 1945, 
to which the reply of the appellants was 
that considering the nature. of the 
suit and the consequential remedy that 
' they were seeking the plea of jurisdiction 
of the Court was not open ‘to the respon- 
dent. Thereupon the trial Court raised a 
néw issue ‘whether this Court has jurisdic- 
tion to try the suit, in view of the House 
* Rent Control Order" which ' was decided 
against the respondent and a decree in 
' favour of the appellants was passed оп 
23rd August, 1945. This judgment form- 
ed the basis of the argument before us 
that the plea of inexecutability of the 
decree could not be raised because it was 
barred :оп the principle of res judicata. 
The. plea of res judicata is not available to 
^ the appellants.as the prohibition on account 
. of the House Rent Control Order was not 
~ against the passing of the decree but against 
^s its, execution and therefore the objection 
` to the executability could only be taken 
at ‘the time of the execution of the -decree 
ge 
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which in the instant case could поё Ље done 
because the order for delivery by the 
Executing Court was passed without notice 
to the respondent". (Italics is ours). 


44. "Thus, the position is clear that the Act 
itself does not prohibit a landlord from: filing 
a,suit for ,recovery. of possession of the 
property from his tenant and obtaming a 
decree and it only bars the execution of the 
decree contrary to the provisions contained 
therein. If that be the position under the 
Act itself, it is hardly reasonable to | hold 
that the amending Act XI of. 1964, intended 
fo bring about a different ;situation . with 
regard- to buildings . which were till. then 
outside the Act and which were being brought 
within the purview of the Act by the amend- 
ing Act: Corisequently ме hold that sec- 
tion 3 of thé Tamil Nadu Act XI of 1964, 
did not apply to a suit of this nature, 
ndmely, a suit filed by the landlord for reco- 
very of possession of the property from the 
tenant and obtaining a decree in ejectment 


‘therein, whatever may be the.position with 


regard to its. execution, which itself will 
deperid upon” whether the judgment-debtor 


enjoyed the protection of the Act or'not. 


45. In our opinion, on another ground also, 
it must be held that section 3 of the Tamil 
Nadu Act XI of 1964, did not apply to the 
suit in. question. . Section 3 contemplated the 
following requirements: 


(1) There’must be a proceeding in respect 
of a non-residential building: or “part 
thereof; ' ~ Fe. "él Sal 
(2) That proceeding must be pending 
before any Court or other authority -or 
officer on the date of the publication of the 
'said Act (Tamil Nadu Act XI of 1964) 
in the Fort St. George Gazette; and 


(3) That proceeding should have been 

instituted “on the ground that such build- 

ing or part thereof was exempt from the 

provisions of the principal Act by virtue 

of clause (tit) of section 30 of the. princi- 
` pal Act. о, 


Unless all these three requirements ‘are 
cumulatively. satisfied the section’ will not; be 
attracted. In the present case the suit im 


“question ‘was їп respect of a non-residential 


building and it was pending before'à Court 
on the date when the Tamil Nadu Act XI of 


1 
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1964 was published in the Fort St. George 
Gazette. However the question for consi- 
deration is, whether the third condition was 
Satisfied or not, namely, whether the suit was 
instituted on the ground that the suit build- 
ing was exempt from the provisions of the 
principal Act by virtue of clause (iH) of 
section 30 of the principal Act. Admittedly 
in the present case the plaint does not make 
any reference whatever to the Act much less 
a claim that.the suit building was . exempt 
under clause (їйї) of section 30 of the Act. 
Equally in the written statement of late 
Seetharama Rao dated 25th April, 1964 there 
was no reference whatever to the Act... In 
view of this, it cannot be contended that the 
suit was one instituted on.the ground .that 
the suit building was exempt by virtue of 
clause (iti) of section 30 of the Act. How- 
ever, Mr. Govind Swaminathan  contended 
that the expression ‘On the ground’ occurring 
in the section (section 3 of the Tamil Nadu 
Act XI of 1964) must be read as 'by reason 
of’. We are unable to accept this conten- 
tion for the simple reason that.it is not 
jn accordance with the ordinary and natural 
meaning of the section. . Mr. Govind 
Swaminathan contended that if such a cons- 
truction is placed namely, that the suit 
to which the section applies must be a suit 
instituted on the ground that the building was 
exempt from. the provisions of the Act by 
virtue of clause (1) of section 30 meaning 
thereby that the plaint must rely upon that 
exemption, the drafting of the plaint alone 
"will decide the question whether the suit falls 
within the- scope of the section or not and 
that could not have been the intention of the 
Legislature. We are unable to accept this 
Argument either. . Jt is the duty of the 
‘Court to. give. effect to the. provision as it 
stands and therefore .it.cannot escape from 


‘the conclusion that the section applies only 


‘to a proceeding instituted on the ground that 


the building in question was exempt from: 


‘the. provisions of the. Act by virtue of 
„clause. (iii) of. section 30 of the Act. From 


-one point of view, stich a ground is absolutely. 


necessary. The language. of the opening 
part of the section is very wide. It uses 
‘the expression, “Every, proceeding in respect 
of any non-residential building or part 
4hercof". The section does not. indicate the 
‘nature of the proceeding; nor does it state 
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as to what type of proceedings the said sec- 


‘tion will apply.~ Thè -general “expression 


extracted ‘above ‘may take in even suits for 


‘declaration of title’ with tegard to non-resi- 


dential buildings. Having used’ the widest 
possible words in the opening part of the 
section, certainly it was necessary. for the 
Legislature to circumscribe the operation of 
that wide language and that circumscription 
has to be found in the ground on which the 
proceeding is instituted. Therefore the 
Legislature has provided for the third require- 
ment by way of qualifying the very wide 
expression constituting the first requirement. 
In other words, the third.requirement enables 


one to identify the ^ proceeding which is 
comprehended by the -section, as with- 
out. that requirement, . the section. will 


refer to any and every proceeding in 
respect of any non-residential building. 


So far as the section is concerned, the abate- 
ment of the proceeding is'automatic and it 
does not require any order on the part of a 
Court or other authority or officer abating 
the proceeding. In such :а context, there 
may be a dispute as to whether a particular 
proceeding falls within the scope of the sec- 
tion or not. If such a controversy arises, 
the Court or the other authority or. officer 
before whom the proceeding is pending will 
have to determine whether the suit is one 
which falls within the scope of -the section 
or not. Гог the purpose of resolving that 
controversy certainly the Court or. other 
authority .or officer canot go into the merits 
of the disputé between the parties, but will 
have to find out whether the nature of, the 
proceeding is such as to fall within the scope 
of the section or not. - Therefore there must 
be some criterion for deciding whether the 
proceeding falls within -the scope or not, 
because the section itself does not indicate the 
nature of the proceeding to which it applies 
and that criterion is that the -proceeding 
must be instituted on the ground that the non- 
residential building in question -was exempt 
from the provisions of the- Act. by virtue of 
clause (1) of section 30 of the Act. Hence, 
we are of the opinion, that for a suit to come 
within the scope of the section, it must be 
instituted on the ground that the building in 
question was exempt from the provisions of 
the Act by virtue of clause (tz) of section 30 
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of the Act and once such a ground is put 
jiorward, necessarily such a suit will pray for 
the relief which it could not have prayed for, 
if the ‘building was not exempt from the 
provisions of the Act. | 


46. This Court as well as.the Supreme 
Court had their own comments to make on 
the language and structure of the section. In 
М|з. Raval and Co. v. К. С. Rama- 
chandran and others, a Full Bench of this 
Court stated with reference to this section as 
follows: ^ |^ |. i 


“It has to be immediately conceded that the 
wording of this section can by no means 
by described as happy, or ‘free from any 
cloud of ambiguity. It is not very clear 
how a proceeding could have been institut- 
ed: ‘on the ground that such building ог 
part was exempt from the provisions of 
the principal Act by virtue of clause (iii) 
of section 30’, or what is the precise scope 
of the rights and privileges which may 
accrue to the landlord, and which are to 
cease and determine". 


The Supreme Court in P. J. Gupta and 
Co. v. K. Vekatesan?, stated: : 


"It is not necessary for the purposes of the 
case before us, to speculate about the type 
of cases which may actually fall within 
the two wings of the obviously tmartistical- 
ly drafted section 3 of the Amending Act. 
' It is enough for us to conclude, as we are 
bound to on the language of the provision 
that the case before us falls outside it.” 


In the same judgment, the Supreme Court had 
considered the scope of section 3 of the 
Tamil Nadu Act XI of 1964 no doubt, fronr 
the point of view of a different controversy. 
In paragraph 7 of the judgment the Supreme 
Court observed : 


“The obvious result of section 30 (üi) of 
the Act, as il stood before the amendment, 
was that, if the renewal value of a non- 
residential building, as entered in the pro- 
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perty tax book of the Municipality, exceed-- 
ed Rs. 400 per mensem, a description 
which applies to the premises under con- 
sideration before us, the landlord would: 
have no right to proceed against the tenant. 
for eviction under section 10 (2) (ii) (a) 
of the Act. -Section 3 of the Amending: 
Act, on the face of it, applies to two kinds 
of cases. Its heading is misleading in so. 
far as it suggests that it is meant to apply 
only to one of these two kinds. It ap- 
plies: firstly, to cases in which a proceed- 
ing has been instituted ’on the ground” 
that & non-residential building *was exempt 
from the provisions of the Act by virtue: 
of clause (iti) of section 30 of the. Act and’ 
the plaint must state so’. Though Mr. 
Govind Swaminathan at опе stage contend- 
ed that the second limb of.the main part 
of section 3 would also have the effect, of 
nullifying the suit in question, he gave up: 
that contention in question. He gave up 
that contention in view of the decision of 
the Supreme Court just referred to above 


holding that the section applies to two 
kinds of cases.” 
47. However, Mr. Govind Swaminathan: 


referred to a decision of this Court in Sri- 
mathi Periathayya alias Р. Muthu Meenakshi’ 
Veerakamulu Ammal and another ү. L. 
Narasinga Rao*, decided by Veeraswami J.,. 
as he then was, in support of his contention: 
that a suit of the present nature abated ‘un- 
der section 3 of the Tamil Nadu Act XI of 
1964. We are of the opinion thaf the said” 
decision has not decided any such question. 
That was a case where the plaintiff had insti-- 
tuted a suit for ejectment of a tenant and’ 
after the coming into force of the Tamil Nadu 
Act XT of 1964, the plaintiff applied to the- 
Court for refund of the court-fee paid on the: 
plaint on the ground that by reason of the- 
amending Act XI of 1964, the suit abated” 
and all the rights which had accrued to. the- 
plaintiff prior to the amendment became un-- 
enforceable. The trial Court took.the view- 
that there was no provision in the Tamil 
Nadu Court-fees and Suits Valuation Act, 
1955, for refund. of the court-fée under those- 
circumstances. When the matter was taken 
up in revision to this Court, the learned 
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Judge. stated that the case in question is а 
peculiar case, that when the suit was insti- 
tuted, it-was properly instituted and the court- 
fee on the plaint was also properly paid, 
that by reason of clause (wi) of section 30 
of Tamil Nadu Act XVIII of 1960 the suit 
was competent, but the Tamil Nadu Act XI 
of 1964 enacted that the suit shall abate and 
that the result was the suit could no longer 
be continued ог no fault of the plaintiff and 
that justice demanded in the circumstances 
that the plaintiff should not be made liable 
for the entirety of the court-fee. Thus, the 
question which, the learned Judge had to 
decide was whether the court-fee was refund- 
able on the assümption that the suit abated 
and the learned Judge had no occasion to 
consider whether the suit abated at all and 
ihe same was not put in controversy. Un- 
der these circumstances, that decision is nof 
of any avail to support the contention of 
Mr. Govind Swaminathan. 


48. Hence we are deu of the opinion 
that the present suit instituted by the plain- 
tiff did not abate under section 3 of the Tamil 
Nadu Act XI of 1964. It is convenient to 
consider the fourth and fifth points together. 
The .question that arises for consideration: is 
whether the tenancy came to an end upon the 
death of Seetharama Rao or not. Naturally 
this question will arise only if our conclusion 
that by virtue of the Tamil Nadu Act XI of 
1964 the building in question did not come 
within the purview of the Act or that late 
Seetharama Rao did not become a tenant as 
defined in section 2 (8) of the Act is wrong. 
Therefore, for the purpose of consideration 
of this question, ve are proceeding on the 
assumption that the Act applied to the build- 
ing in question on 10th June, 1964 and late 
Seetharama Rao became a tenant as defined 
in section 2 (8) of the Act, by virtue of 
the operation of the Tamil Nadu Act XI of 
1964. N. S. Ramaswami, J., has held that 
with ‘the death of Seetharama Rao, what- 
ever protection he had against eviction, came 
to &n'end. In other words, late Seetharama 
Rao ‘became what is loosely described as ‘a 

"statntorv tenant” on his death. "Statutory" 
tenancy came-to an end and for this purpose 
the learned Judge relied on two decisions of 
the Supreme Court, namely Anand Nivas 
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Private Lid. v. Anandji Kalyan;? s-Pedhi and 
other’, and J. C. Chatterjee and others v. 
Shri Sri Kishan Tandon and another. 


49. In Anand Nivas Private Lid. v. Anandji 
Kalyanji’s Pedhi and others, the Supreme 
Court was concerned with the provisions con- 
tained in the Bombay Rents, Hotel and Lodg- 
ing House Rates Control Act, 1947 as amend- 
ed by Ordinance III of 1959. The question 
there was, whether the tenant, whose tenancy 
had been terminated, had no right to sub- 
let the premises. The majority held that the 
tenant whose tenancy was determined, but who: 
continued in possession had no power of sub- 
letting. According to them: 


“A person remaining in occupation of the 
premises let to him after the determina- 
tion of or expiry of the pericd of tenancy 
is commonly though in law not accurately, 
called ‘a statutory tenant’. Such ‘а person 
is not a tenant at all; he has no estate or 
interest in the premises occupied by him. 

He has merely the protection of the statute 
in that he cannot be turned out so long as 
he pays the standard rent and permitted 
imcreases, if any, and performs the other 
conditions of the tenancy. His right to 
remain in possession after the determina- 
tion of the contractual tenancy is personal; 
it is not capable of being transferred or 
assigned, and devolves on his death only in 
the manner provided by the statute. The 
right of a lessee from a landlord on the 
other hand is an estate or interest in the 
premises and in:the absence of a contract 
to the contrary is transferable and the pre- 
mises may be sub-let by him. But with 
the determination of the lease, unless the 
tenant acquires the right of a tenant hold- 
ing over, by acceptance of reat or by as- 
sent to his confinuing in possession by the 
landlord, the terms-and conditions of the 
lease "ате extinguished and the rights of 
such a person remaining in possession are 
governed by the statute alone. Section 12 
(1) of the Act merely recognises his right 
-to remain in possession so'long as he pays 
or is ready and willing to pay the. stand- 
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. ard rent-and permitted increases and per- 
forms the other conditions of the tenancy, 
but not the right to enforce the terms 
and conditions of the original tenancy after 
it is determined. 


ж ж ж Co * 


A statutory tenant has no interest in the 
premises occupied by him, and he has no 
‘estate to assign or transfer...... : 


In J. C. Chatterjee and others у. Shri Sri 
Kishan Tandon and another, the question that 
came to be considered was whether the legal 
representatives of а statutory tenant who died 
pending a second appeal could be said to be 
tenants within the protection of the Rajasthan 
Premises (Control of Rent and Eviction) 


Act (XVII of 1950). In that case, the 
respondent before the Supreme Court had 
fled the suit for  ejectment against one 


B. N. Chatterji on the ground that the 
plaintiff required the house bona fide for the 
residence of himself and his family. The 
defendant contested the suit alleging that the 
landlord did not require the premises bona 
fide. The learned District Munsif held in 
favour of the landlord and decreed the suit 
for ejectment. The tenant filed an. appeal 
in the Court of the District Judge, Ajmer, 
who held that the landlord did not require 
the premises reasonably and bona fide and 
allowed the appeal and dismissed the suit. 
Thereupon the landlord filed a second appeal 
in the Rajasthan High Court, During the 
pendency of thé second appeal, the tenant 
died and his widow and children were brought 
on record as his heirs and legal representa- 
tives. Before the High Court it was contend- 
ed on behalf of the landlord that the deceased, 
after the determination of the tenancy, was 
only ‘a statutory tenant’ under the Rajasthan 
Act ХУП of 1950, and that the protection 
granted by section 13 of the said Act was not 
available to the heirs of the tenant and there- 
fore even if it be held that the landlord had 
failed to prove the reasonable and, bona, fide 
réquirement, the landlord was entitled to a 
decree, because the legal representatives of 
the deceased statutory tenant were not entitled 
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to the protection of the said Act. The High 
Court reversed the order of the District 
Court:and restored the decree passed by. the 
District Munsiff. . The Supreme . Court 
upheld .the conclusion of the Hg Court. 
'The Supreme Court observed: 


“Tt is now settled that after the termina- 
tion of the contractual tenancy the statu- 
tory tenant has only a personal right to 
continue in possession till evicted in accord- 
ance with the provisions of the Act”. 


Thereafter a reference to the decision of 
the Supreme Court in Anand Niwas Private 
Lid. v. Anandji Kahanj?s Pedhi and 
others!, was made and after extracting а 
passage in that judgment the Supreme Count 
proceeded to state: 


“These observations have been made with 
reference to the provisions of the Bombay 
Rents Hotel and Lodging House Rates 
(Control) Act, 1947. But they equally 
apply to the provisions of the Act with 
which we are concerned. The protection 
given to B. N. Chatterji was personal to 
him and if that protection is withdrawn 
either because there is a change in the 
statute or because the person who is to be 
personally protected is no longer living, 
the question arises as to what is the posi- 
tion of the legal representatives of the 
deceased statutory tenant qua the landlord: 
in a proceeding of the nature with, which we 
are concerned. 


(10) It is obvious that the appellant land- 
lord’s right to proceed with the appeal with 
a view to obtain possession of his premises: 
did survive under. Order 22, rule 4 read 
with rule, 11, Civil Procedure Code. 
Where the right to sue and prosecute the 
appeal survives, the appellant is bound to: 
cause the legal representatives of the 
deceased respondent to be made a party: 
and. proceed with the appeal. Therefore, 
the heirs and legal representatives of the 
aforesaid  B.' №. Chatterji - were rightly - 
brought on record and the appeal: had to 
proceed. wir 
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. (11): Under -sub-clatise (и) of rule 4.of 
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Order 22, Civil. Procedure, Code, . -an 

pérson so made a party as a legal repre- 
sentative of the deceased respondent... was 
entitled. to make. any defence appropriate 
to his character as legal representative of 
the deceased respondent. In other words, 
the heirs and the legal representatives 
could urge all contentions which the deceas- 
ed could have urged -except only ‘those 
which were personal to the deceased. 
Indeed this does not prevent the légal 
representatives from setting up also their 
own independent title, in which case there 
could be no objection to the Court implead- 
ing them not merely as the legal represen- 
tatives of the deceased but also in their 
personal capacity avoiding thereby a 
separate suit for a decision on the indepen- 
dent title. 


(12) The heirs of the tenant purported to 
contend that after the death’ of the statu- 
tory tenant, they, as next heirs, enjoyed 
the status of ‘tenant’. For this reliance 
was placed on the definition of the word 
‘tenant’ given in section 3, clause (vii) of 
the Act. According to the definition unless 
there is anything repugnant in the subject or 
context ‘tenant’ means the person by whom 
rent is, or but for a contract’ express: or 
implied would be, payable for any premises 
and includes any person holding or occupy- 
ing the premises as a sub-tenant or any 
person continuing in possession. after: the 
termination of tenancy in his favour other- 
wise than under the provisions of the Act. 
It'was contended before us that since the 
rent was payable by the heirs and in fact 
it was paid during the pendency. of the 
proceedings, they were tenants within the 
definition. In our opinion, rent. was not 
payable by the legal representatives and 
if the rent was paid by them during the 


course: of the. proceedings it ‘was not: 
because they were recognised as tenants. 


by the landlord but because the amount was 
received by him without prejudice to his 
rights "under the orders of the . Court: 
Indeed if the original tenant had died 
before the contractual. tenancy had been 
terminated then the heirs: would -have 
inherited the tenancy and in that sense 
the rent would have become payable by 
them. But that is not the pósition hére.. 
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. When В: №. Chatterji died, he was only 
a statutory tenant with & personal right to 
remain in.possession till eviction under the 
provisions of the Act, and the heirs were 
incapable of. inheriting any estate or inte- 
rest in the original tenancy". 


From these decisions, it is clear that what 
late Seetharama Rao acquired on 10th June, 
1964 and had thereafter was a personal right 
and personal protection against. eviction 
except according to the povisions of the Act. 
and that personal right came to an end on 
his death on 15th January, 1968 and the legal 
representatives brought thereafter could only 
put forward the claim which late Seetharama 
Rao had. Having a right to put forward such 
a claim against eviction only during his life- 
time, there was ne defence to the suit for 
ejectment which defendants 2 ‘to 10 could 
have put ‘forward. 


50. However, Mr. Govind Swaminathan 
contended that the above decisions of the 
Supreme Court cannot be said to be good 
law, in view of the subsequent judgment of 
the Supreme Court in Damadilal and others 
v., Parashram and others‘. In that case, the 
Supreme Court was concerned with the 
Madhya Pradesh Accommodation . Control 
Act (XLI of 1961). In that case, after the 
determination of the.tenancy, the ‘landlords 
had filed a suit for recovery of possession of 
the property from two tenants. The trial 
Court dismissed the suit. On appeal by the 
plaintiffs the first appellate Court reversed 
the decision of the trial Court and decreed 
the suit. The defendants preferred a second 
appeal. The two. tenants died one after 
another and their legal representatives were 
brought on record. At that stage the plain- 
tiffs made.an application praying for an order 
that the appeal had abated as a consequence 
of the death of both the defendants. . In that 
application the plaintiffs contended that the 
two defendants were merely statutory tenants 
and their right to resist ejectment on the 
basis of the Madhya Pradesh Accommodation 
Control Act was merely a personal right 
which was not t heritable and had not devolved 
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upon their heirs.. The High. Court allowed 
that ‘application. and ultimately: allowed! the 
appeal and set aside the. decree: of the lower 
appellate. Court « and. restored: that. of? the 
trial: Court dismissing: the suit... Ehe matter 
came up on further. appeal: to the Supreme 
‘Court. Before the Supreme Court reliance 
was: placed- on the two . decisions, namely, 
Anand Nivas Private Ltd. у. Anandji 
Kalyanji's Pedhi and others? and J. .C Chat- 
tergee and others v. Shri Sri Kishan: Tandon 
and. others?, and after referring to those deci- 
sions and stating that. both of them proceed- 
ed: on: the. basis that a tenant whose tenancy 
‘had: been. terminated; described as: statutory. 
tenant, Һай: no estate or interest in the pre- 
‘mises ‘but. only a:personal right: to remain . in 
occupation, the Supreme Courtrreferred to 
similar. legislations in England and how the 
Courts in England have construed the provi- 
sions of such legislation andifinally observed: 


“We find it difficult to appreciate how in 
this “country. we can proceed on the basis 
that. a tenant whose contractual tenancy 
has determined but who is protected 
against eviction by the statute, has no right 
of property but only a personal right to 
remain in occupation, without ascertaining 
what, his rights are under. the statute. 
The concept of a statutory tenant ‘having, 
no estate or property in the premises which 
he occupies is derived from the provisions 
of the. English, Rent Acts. ‘But it is not 
clear how it.can be assumed, that the posi- 
tion is, the same in this country without’ any 
reference to the provisions of the relevant 
statute. Tenancy has its origin.in contract. 
There is no dispute that a contractual 
tenant has an estate or. property in the 
. subject-matter of the tenancy, and heri- 


tability is an incident of the tenancy. ІЁ. 


cannot be assumed, however, that with the 
determiation of the tenancy the estate must 
necessarily disappear and the statute can 
only preserve his sfatus of irremovability 
and: not the estate he had.in the premises 
in. his, occupation. 
claim tlíat the ‘sanctity? of contract cannot 
be touched by legislation. It is therefore 
necessary to examine the provisions of the 
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Madhya Pradesh Accommodation Control 

Act, 1961, to find out whether the réspon- 

dents” predecessors-in-interest retained. a 

heritable interest in the disputed. premises 
| evenafter the termination of their tenancy”. 


51. After extracting the definition of the 
term, ‘tenant’ as contained in section 2 (ù) 
of the Madhya Pradesh Accommodation, Con- 
trol Act, which we ourselves have done, 
while dealing with the- previous poing, the 
Court proceeded to state: 


“The definition makes a person continuing 
in „possession after the determination’ ' of 
his tenancy a tenant unless а decree or 
order for eviction has been made against 
him, thus putting him on par with a person 
whose contractual - tenancy still subsists. 
The incidents of such tenancy dnd а 
contractual tenancy must therefore be the 
same unless any provision of the ‘Act 
- conveyed a contrary intention. That under 
‘this Act such a tenant retains an interest 
in the premises, not merely a, personal 
right. of occupation, will also appear from 
section 14 which contains provisions restrict- 
ing the tenant's power of subletting? .- 


After. extracting section 14 and , making 
certain observations with dli thereto, 
the; Court concluded: А 


“The concept of statutory tenancy under 
the English Rent Acts and ‘under .the 
Indian statutes like the one we are con- 
cerned with in this appeal rests on different 
foundations. It must therefore» be ‘held 
that the predecessors-in-interest of: the 
present respondents had a heritable-interest 
in the’ premises and consequently: the 
respondents had: the right to. prosecute 
the appeal in the High Court". ^ 


52. It must be seen that this дер did 
not overrule the earlier two decisions of the 
Supreme Court. All that the Court stated 
was that the question whether a persori. con- 
tinuing in possession of the property. after 
the termination of his ` contractual’ tenancy 
has no. right to property but only a personal 
right to remain in occupation should-be‘deter- 
mined wit reference to: what his rights: are 
under tlie particular ^ statute and-on' the con- 


:. struction of the provisions contained im flie 
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Madhya Pradesh Accommodation Control 
„Асі, 1961. The Court caine to the conclusion 
that the person continuing in possession after 
the termination of: the tenancy in his favour 
-under-that Act did not have merely a personal 
right ‘but also had a heritable interest in the 
‘premises. 


53. The. above decision was relied on, on 
"behalf of, the defendants before the learned 
‘trial Judge himself and the learned trial 


judge has observed that the said decision did: 


‘not overrule the .earlier two decisions of the 
Supreme Court and the said decision was 
arrived at on the construction of the provi- 
sions of the particular Act, that the earlier 


two decisions continued to remain in force 


and that they constituted clear authority for 
the proposition that a statutory tenant had 
no heritable right and his rights were only 
personal. We are not persuaded to take a 
view different from the one taken by the 
learned trial Judge in. this behalf. 


34. We shall also refer to one ‘further 
feature which supports the above conclusion 
of ours. We have already extracted the 
definition of the term ‘tenant’ as contained 
in section 2 (8) of the Act. That definition 
‘continued to remain in force fill the same 
was amended by the Tamil Nadu Act XXIII 
sof 1973 which itself came into force on 30th 
June, 1973. That definition clearly shows 
‘that the expression ‘tenant’ includes only the 
surviving spouse, or any son, or daughter, or 
the legal representative of a deceased tenant 
who had been living with the tenant in the 
building as a member of the tenant's family 
up to the death of the tenant. This will 
clearly indicate that the same was referable 
‘only to tenancy in respect of residential 
‘building and would have no application to 
tenancy in respect of non-residential building, 
since the expression "living with the tenant 
in the building às a member of the tenant's 

family” i$' totally inapposite with reference 
to the tenancy of a non-residential building. 

Tt wil also be clear that the definition of 
*"tehant' under the’ Act took in only certain 
-enumerated relations or legal representatives 
who had been living with the tenant in the 
building as members of the tenant's family. 

‘Thus it will be: seen that it takes in a sur- 
"iving spouse or а son or a daughter, whe- 
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ther that'spoüsé or son or daughter is a legal 
representative or not so long as'thaf spouse 
or son or daughter Най been living with the 
tenant in the building as à member of the 
tenant's family up to his death. ' It will also 
take in such of the legal representatives of 
the deceased who had been living with the 
tenant in the building às a member of his 
family.. In other words, the.sine quà non 
for such a person to become a tenant under 
the Act, the first requirement is that such a 
person should have been living with the 
tenant in the building as a member of the 
tenant’s family upto the death of the tenant. 
Since the. definiticn did not contemplate any 
person becoming a tenant after the death of 
the original tenant in respect of a non-resi- 
dential building, the suit building. being 
admittedly a non-residential building in which 
late Seetharama Rao was carrying on а hotel 
business when he died on 15th January, 1968,. 
there was no other person who could come 
within the definition of the term 'tenant 
under section 2 (8) of the Act. "Therefore 
late Seetharama Rao's statutory tenancy came 
fo an end with his death. Hence defendants 
2 to 10, whatever their capacities and what- 
ever their relatiorship with late Seetharama 
Rao might be, could not be termed as ‘tenants’ 
of the premises in question entitled to the 


protection of the Act, after ihe death. of 
Seetharama Rao. 
55. However, .Govind Swaminathan 


contended that even: eit that be our view of sec- 
tion 2 (8) of the Act, still by virtue of the 
amendment to section 2 (8) made by -the 
Tamil Nadu Act XXIII of 1973, defendants 
2 to 10 became tenants and the law. that had 
to be applied to a particular casé was the law 
in force at the time of the disposal of the 
case and since the amendment came into force 
on 30th June, 1973, during the pendency of 
the present suit, the learned trial Judge 
should have, on the basis of, the Act as 
amended, held that defendants 2 to 10 in the 
suit were tenants entitled to the protection 
of the. Act. We shall now consider this con- 
tention. Section 2. (8) of the Act was sub- 
stituted by a new clause by the Tamil. Nadu: 
Act XXIII of 1973. and the new clause rele- 
vant for the purpose of -the present. case . is 
as follows: 
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„© 72. (8) "tenant" means апу person by 
. whom or on whose account rent is payable 
- Юга building and includes the surviving 
spouse, or any son, or daughter,» or. the 
s EM representatives of a deceased tenant 
. who— 


..(2) in the case of a residential building, 
- had been living with the tenant in the build- 
~ ing as a member of the tenant’s family up 

to the death of the tenant; and vs 


: (à) in the case of: a non-résidential build- 

- ing, had been in continuous, association with 
the tenant for the purpose of carrying on 
the business of the tenant up to the death 
of the tenant and- continues : to carry on 
such business thereafter.” 


The following important features can be 
noticed with reference to this amended pro- 
visions : 


(1) For the first time it makes a provision 
for a non-residential building. 


(2) The. provisions regarding a residential 
building are. different from the provisions 
‚ regarding a non-residential building. 


(3) The sine qua non for a person enume- 
rated in the definition to become a tenant 
under the Act in respect of a residential 
building is that such person should have 
been living with the tenant in the build- 
ing as a “member of the tenant's family 
upto the death of the tenant. With regard 
to a non-residential building the sine qua 
non is that such a person should have been 
in continuous association with the tenant for 
the purpose of carrying on the business of 
the tenant upto the death of the tenant and 
continue to carry on such business there- 
affer. . | 
56. Therefore it will be seen that even with 
reference to a non-residential building an 
enumerated relation cannot be said to be a 
tenant, if such a person had not been in 
continuous association, with the tenant for the 
purpose of carrying on the business of the 
tenant upto the death of the tenant and conti- 
nued to carry on such business thereafter and 
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all the legal representatives will not be 
tenants but only such of them as had been 
in continuous association with the tenant for 
the purpose of carrying on the business of 
the tenant upto the death of the tenant and. 
continued to carry on such business.. there- 
after will be tenants. 


57. The argument of Mr. Govind Swami- 
nathan is that the amended provision was 
in force when the learned trial Judge dis- 
posed of the suit and the suit should have 
been disposed of on the basis of the amended 
provision and that if the suit was so disposed 
of, defendants 2 to 10 should have been held 
to be entitled to the protection of the Act. 


58. In this context the decision of a Bench 
of this Court, to which one of us was a party, 
in Hajee Abdulla Sait v. K. D. Moorjan’, 
is relevant. The building in that case was æ 
non-residential one and. did not come within 
the purview of the Act before its amend- 
ment by the Tamil:Nadu Act II of 1962. 


On 20th February,.1961, the lease period 
came to an end and on 4th April, 1961, a. 
notice by the landlord terminating the tenancy 
on or before Ist June, 1961 was given. The 
rent fixed under the lease deed was Rs. 195 
рег month. Since the tenant did not deliver 
possession the landlord. instituted a suit im 
ejectment. On 30th November, 1961 the 
suit ended in an ex parte decree. In execu- 
tion of the decree in February, 1962 the: 
landlord took possession of the building ‘on 
12th February, 1962, through a bailiff. Two. 
days later the landlord enter red into an agree- 
i with a new tenant stipulating а rent of 

450.per month. On Sth May, 1962 an 
шоно, which had been filed. by the 
tenant to set aside the ex parte decree, was. 
dismissed. At that stage Tamil Nadu Act 
II of 1962 came into force on 30th June, 
1962. On 29th October, 1962, a civil mis- 
appeal filed by the. fteant was 
allowed and the suit for eviction was; restored. 
and the  landlord's civil revision petition 
against the order in the civil miscellaneous 
appeal was unsuccessful. | Theré was an 
execution petition for restitution of possession. 
But that was held over by -consent till the 
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disposal of the suit. On 8th February, 1964 
the suit was decreed and the execution peti- 
tion was dismissed. On 10th June, 1964, 
Tamil Nadu Act I of 1964 came into force. 
However the decree for eviction was reversed 
in appeal on 8th December, 1964 and the 
appeal by the tenant was allowed. The re- 
sult of this was that there was a direction for 
Te-delivery. A second appeal to the High 
Court was filed against the appellate decree 
dismissing (he suit. During the pendency of 
the second appeal, the tenant died on 3rd 
January, 1967. In view of this, it was con- 
tended before the High Court on behalf of 
the lessor that inasmuch as the tenancy agree- 
ment with the tenant had been brought to an 
end by a notice to terminate the tenancv on 
and from 1st June, 1961 and the suit being 
oné in ejectment , treating the tenant as a 
trespasser, the legal representatives of the 
deceased tenant were no longer entitled to 
any statutory protection inasmuch as such 
protection was but personal to the original 
tenant. After extracting the definition of the 
term “tenant” as it stood prior to its substi- 
tution by the Tamil Nadu Act XXIII of 
1973, the Bench stated: 


"Tt seems to us that the language of the 
definition appears to contemplate only a 
residential building and it will have no 
application to a non-residential building so 
far as it matters for the present purpose. 
This is because the inclusive part of the 
definition takes in only the surviving 
spouse or any son or daughter or the legal 
representative of a deccased tenant who 
had been living with the tenant in the build- 
ing as a member of the tenant’s family up- 
to the death of the tenant. This was not 
a case of a residential building and there 
was no question of the respondents living 
with their father in Ше non-residential 
building." 


Since the quondam tenant died in that case 
on 3rd January, 1967, before the Tamil Nadu 
Act XXIII of 1973 came into force, the 
Court held on the reasoning of the judgment 
of the Supreme Court in J. C. Chatierjee 
and others v. Shri Sri Krishnan Tandon and 
another’, already referred to, that the legal 
representatives could. not put forward any 
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claim over that:which the deceased himself 
could have and that as the statutory protec- 
tion available to a tenant was personal to 
him and it came to an end on his death his 
legal representatives in the circumstances 
could only be treated as trespassers. This 
decision is authority for the following propo- 
sitions: 

(1) The definition of the term “tenant” con- 
tained in section 2 (8) of the Act before its 
substitution by the Tamil Nadu Act XXIII of ` 
1973 took in legal representatives only with 
reference to a residential building and not 
with reference to any non-residential building; 


(2) after the death of the tenant on 3rd 
January, 1967, namely, before the coming 
into ‘force of the Tamil Nadu Act XXIII of 
1973, his legal representatives could not claim 
the protection of the Act on the basis of the 
amendment introduced by the Tamil Nadu 
Act XXIII of 1973; and 

(3) the position of the legal representatives. 
was only that of trespassers. 

59. Notwithstanding the above position, 
Mr. Govind Swaminathan contended that on 
the authority of another judgment of this 
Court in Md. Sultan Moideen and others v. 
Official Trustee, Madras and another’, the 
learned Judge һоп? have applied the amend- 
ed section 2 (8) as introduced by the Tamil 
Nadu Act XXIII of 1973 to the defendants 
2 to 10 and we should now apply 
the. same and hold that defendants 2 to 10 
are entitled to the .protection of the Act. 
That was a case in which under an arrange- 
ment entered into between one Mohamed 
Burhanuddin Sahib and the Official Trustee 
under Exhibits A-1 and A-2, dated 12th 
May, 1961 and 4th January, 1963 respectively 
the former. obtained a right to collect rents 
from a market called Connemara Market in 
Pudupet, Madras. When the said Mohamed 
Burhanuddin Sahib ‘did not perform certain 
obligations imposed on him, the Official 
Trustee determined the lease with effect from 
31st January, 1969 and called upon Mohamed 
Burhanuddin Sahib to surrender possession 
and he having filed to do so, the Official Trus- 
tee instituted a suit for recovery of posses- 
sion. The suit was decreed by the City Civil 
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Court, Madras. and. against the said decree 
Motiamed Burhanuddin Sahib filed an appeal 
to the High Court.. But during the pendency 
of the appeal; he died: on 11th May, 1972 'апаі 
thereupon. his legal representatives- were 
brought on record. The High Court had to 
consider:several questions and one of them 
was, whether the legal representatives were 
entitled fo the protection of the Act. The 
learned Judge who disposed of the appeal 
‘did not agree with that contention and dis- 
missed the appeal. The matter came up 
before a Bench of this Court consisting of 
Ramaprasada Rao, J., as he then was, and 
Suryamurthy, J., and after referring to the 
‘definition of the term ‘tenant’ contained in 
section 2 (8) of the Act. before its substi- 
tution by Tamil Nadu Act XXIII of 1973 
and subsequent to its substitution by the 
amending Act, the Bench stated with: refer- 
ence’ to the provision prior to the: amend- 
ment by the Tamil Nadu Act XXIII of 1973 
as follows: 
“Hence, under the old Act, there was no 
express reference to a non-residential build- 
ing, but on a fair reading of the said defi- 
nition, the benefits of statutory tenancy 
provided for in this sub-clause could be 
availed of by the. heirs and legal repre- 
sentatives of a deceased tenant, provided 
they were also living with the deceased in 
the building as members of the tenant's 
family upto the death of the fenant. This 
requirement to get the statutory entitle- 
ment reflects the purpose of the Legisla- 
ture. We are of the view that even under 
the old definition the legislature made it 
clear that unless the heir or the legal repre- 
séntatives, who project a claim to be conti- 
nued as statutory tenant, establishes as a 
fact, that he or they was or were living 
with.the deceased tenant, viz., his or their 
predecessor-in-interest he or they cannot 
obtain the statutory benefits under the pro- 
visions of Act XVIII of 1960." 
After extracting the substituted definition, 
the Bench proceeded to state: 


“Due to such an amendment, the legisla- 
ture, according to us again declared its in- 
tention by clarifying’ the position: and by 
laying an emphasis upon such association 
“Of the heirs and“ legal representatives with 
the deceased tenant. Оп. an examination 
of the two limbs of the definition of 
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‘tenant’ in section 2 (8) :аѕ amended- in 
- 1973, one gains the impression that in order 
to secure, continuity in the tenancy the 
-heirs should prove, as a fact, that they 
were in the case of a residential. building, 
residing with the deceased tenant vas a 
members of his family till his death and 
equally prove in the case of-a non-resi- 
dential building, that they were in conti- 
nuous association with the tenant for the 
purpose of carrying on the business of the 
tenant up to the death of the tenant and 
continued to carry on such business there- 
after. It is therefore fairly clear that süch 
a commercial association with tlie deceased 
tenant in the business or non-residential 
activity which was carried on by the deceàs- 
ed tenant in the premises is an essential 
sine qua non to claim the benefits under 
section 2 (8) (ti) of the Act. It appears 
to us that even after the amendment of 
the definition of "tenant" in section 2 (8), 
the Legislature maintained its legislative 
intent to ensure that only heirs and. legal 
representatives who were living with or 
associated with the deceased tenant in the 
case of residential or non-residential 
buildings, as the case may be can claim the 
benefits of continuing as statutory tenants. 
This primordial requirement . has to be 
complied with and if there is no proof of 
nexus in the matter of living or in the 
matter of the continued association in the 
quondam mercantile activity of the deceas- 
ed tenant, then the heirs or legal representa- 
tives, in each of those cases, would not be 
entitled to the benefits of Act XVIII of 
"1960. If therefore, the halo of the above 
legislative intent pervaded the entire fabric 
of.the particular legislation and if what 
had been achieved by the amendment is to 
‘declare and’ clarify such a pre- existing 
intent, then the question whether the 
amendment which is clarifica*ory in nature 
is retrospective in operation does not -arisé 
at all". : ds 


After referring to a few decisions, the Bench 

proceeded: to state: 
*In those cases, the proposition is well- 
settled that the ‘rights of parties have to be 
determined as on the date of the disposal. 
of the appeal by: this Court, and that: 
‘therefore, this Court has to take 'intó 
account the statutory provisions as amerid- 


II] 


ed; in deciding the rights of parties before' 
it as on the date of disposal”, 


We are of the opinion that the above 
observations cannot be said to be an autho- 
tity for the proposition that we must apply 
the amended definition of the term ‘tenant’ 
to defendants 2 to 10 in the present сазе and 
hold that they were tenants entitled to the 
protection of the Act. With great respect, 
we have to point out that the above observa- 
tions of the Bench with reference to the clari- 
ficactory nature of the amendment a5 well as 
the appeal being disposed of on the basis of 
the law as it stood so amended are purely 
obiter dicta, having regard to the facts of 
that case. In the first place, the learned 
Judges themselves pointed out that the legal 
representatives who were the appellants 
before the High Court were admittedly not 
associated with the deceased tenant nor were 
they in continuous association with the tenant 
for the purpose of carrying on the business 
of the tenant upto his death nor did they 
continue to carry on such business. If that 
be the factual position, the definition of the 
term: ‘tenant’ as amended by the Tamil Nadu 
Act XXIII of 1973, would not be of any 
avail to them and therefore it was not neces- 
sary to decide whether the amended definition 
applied: or not. Secondly, the Bench had to 
consider the question whether Exhibits A-1 
and A-2 in that case, to which we have made 
reference already, were really leases at all, 
because the contention that was put forward 
on behalf of the official trustee was that they 
did not constitute leases, since the right given 
to Mohamed Burhanuddin under those docu- 
ments was merely a right to collect rents 
from a market. The Bench held: 


"The Act, in our view, could not apply, 
nor could it be invoked by either party. as 
Exhibits A-1 and’ A-2 do not forge the 
Idgal relationship.of landlord and tenant as 
between the official trustee and the deceased 
Sahib”. 


On that finding, there was no tenancy at all 
coming within the scope of the Act and 
therefore there was no question of ““c- 
tion 2 (8) of the Act, whether before its 
amendment in 1973 or after its amend- 
ment іп 1973, being applicable: to that case. 
Thirdly, the: attention of the Bench was not 


drawn to the decision im Hajee Abdulla Sait > 
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v.K. D. Moorjani*, to which we have drawn 
attention already. 


60. The other aspect of the question to be 
considered is whether defendants 2 to. 10 
can be said to be tenants under the Act and 
therefore can claim protection of the Act 
against eviction. We have already indicated 
our conclusion that late Seetharama Rao had 
only a personal right and not a heritable or 
transicrable right and that conclusion was 
arrived at on the basis of the two definitions 
contained in section 2 (8) of the Act, defining 
the expression ‘tenant’? which had no refc- 
rence to non-residential building in regard to 
legal representatives and under those circum- 
stances the status of defendants 2 to 10 was 
only that of trespassers on the building. Та 
such a context, can it be claimed by defen- 
dants 2 to 10 that they became tenants by 
virtue of the substitution of section 2 (8) 
of the Act by the Tamil Nadu Act XXITI of 
1973? On the premises referred to above. 
defendants 2 to 10 were trespassers on the 
building in question from 15th January; 1968 
when Seetharama Rao died and they continu- 
ed to be trespassers till 30th June, 1973 when 
the Tamil Nadu Act XXIII of 1973 came 
into force. The point to be considered: is, 
is there anything in the Tamil Nadu Act 
XXIII of 1973, to clothe such trespassers 
with the status of ‘tenant’ under the Act 
entitled to the protection of the Act? We 
are clearly of the opinion that there is abso- 
lutely nothing in the Act either expressly or 
by necessary implication to clothe such tres- 
passers with the status of tenant under the 
Act. This conclusion we reach independent 
of any quéstion regarding the prospective or 
retrospective operation of the Tamil Nadu 
Act XXIII of 1973. We are further of the 
opinion that if any other conclusion is to be 
arrived at, it can be only on the basis of 
the Tamil Nadu Act XXTII of 1973 amend- 
ing section 2 (8) being retrospective in 
operation, which it is not. As we shall show 
shortly, even if the amendment is held to be 
retrospective, it will not help the defendants 
on the facts of this case. The Tamil Nadu 
Act XXIII of 1973 received: the assent of 
the President on 29th June, 1973 and was 
published in the Tamil Nadu Government 
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Gazette Extraordinary on 30th June; 1973.. 
Section 1 (2) of the said Act stated that it 
shall come into force on such date as the 
Government may by notification, appoint. 
The Government issued a notification under 
G.O. Ms, No. 1773, Home, dated 30th June, 
1973 appointing 30th June, 1973 as the date on 
which the said Act shall come into force. 
Admittedly, there is absolutely nothing in the 
Tamil Nadu Act XXIII of 1973 to give 
retrospective effect to the amendment made 
by way of substitution of clause (8) of sec- 
tion 2 by a new clause; nor is there any 
indication in the Act from which by implica- 
tion any inference can be drawn that the 
Legislature intended the amendment to have 
retrospective operation. 


61. In this context, the decision of the 
Supreme Court in Moti Ram v. Suraj Bhan 
and others*, is apposite. 


In that case, the Supreme Court was concern- 
ed with amendment to the East Punjab Urban 
Rent Restriction Act, 1949 made during the 
pendency of a proceeding. An application 
for eviction was made on 28th August, 1956. 
On that date, according to the relevant statu- 
fory provision, namely section 13 (3) (a) 
(27) аз it stood, a landlord can apply before 
the Rent Controller for an order directing 


the tenant fo put the landlord in possession 


in the case of any building, if hc required 
it for the reconstruction of that building or 
for its replacement by another building ог 
for erection of other buildings. Before the 
tenant filed his written statement on 14th 
November, 1956, the said Act was amended 
by amending Act XXIX of 1956 on 24th 
September, 1956 and the amended section 13 
(3) (а) (їйї) was: 
"In the case of any building or rented 
land, if he requires it to carry out апу 
building work at the instance of the Gov- 
ernment or Local Authority or any 
Improvement Trust under some improve- 
ment or development scheme or if it has 
become unsafe or unfit for human habita- 
tion". А 
According to the Supreme Court, this amend- 
ment had substantially notified the then 
existing provision in section 13 (3) (а) (їй) 
and one of the questions the Supreme Court 


1. 1960 S.C.]. 699 : (1960) 2 S.C.R. 896 : А.А. 
1960 S.C. 655. М . 
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had to consider in the appeal was, whether 
the amended provision applied to the proceed- 


ings 


instituted prior to the amendment. 


Dealing with that question, the Supreme 
Court observed: 
“There is no doubt that if this amended 


provision applied to the present case res- 
pondent 1 would not be entitled to obtain 
an order of ejectment. It is plain that by 
the amendment the Legislature has imposed 
rigorous limitations on a landlord's right 
to recover possession in the case of any 
building or rented land. The question is 
whether this amendment can be said to be 
retrospective in operation. It is clear that 
the amendment made is not in relation to 
any procédure and cannot be characterised 
as procedural. It is in regard to a matter 
of substantive law since it affects the subs- 
tantive rights of the landlord. It may be 
conceded that the Act is intended to pro- 
vide relief to the tenants and in that sense 
is a beneficial measure and as such its 
provision should be liberally construed; but 
this principle would not be material or even 
relevant in deciding the question as to whe- 
ther the new provision is retrospective or 
not. It is well-settled that where an 
amendment affects vested rights the amend- 
ment would operate prospectively unless it 
is expressly made retrospective or its 
retrospective operation follows as a matter 
of necessary implication. The amending 
Act obviously does not make the relevant 
provision retrospective in terms and we see 
no reason to accept the suggestion that the 
retrospectivc operation of the relevant pro- 
vision can be spelt out as a matter of 
necessary implication 


КЕЙ ЖЕСТ КОТОК Where the Legisia- 
ture intends to make substantive provisions 
of law retrospective in operation it general- 
ly makes its intention clear by express pro- 
visions in that behalf. We are, therefore, 
satisfied that section 13 (3) (а) (2%) as 
amended cannot apply to proceedings which 
were pending either before the Controller 
or before the Appellate Authority at the 
time when the amendment was made.' 

In our opinion, this decision of the Supreme . 

Court covers the point urged before us that the 


learned trial Judge should have disposed of 
the suit on the basis of the amended defini- 
tion of the term ‘tenant’ brought about by 


In. 


the Tamil Nadu Act XXIII of 1973; and it 
is unnecessary to multiply authorities. - f 


162. Under these circumstances, we are. of 
the opinion that defendants 2 to 10 cannot 
|be said to be tenants entitled to the protec- 
tion of the Act against eviction. 


63. We shall now consider the question on 
the assumption that the substituted definition 
of the term ‘tenant’ in section 2 (8) of the Act, 
as introduced by the Tamil Nadu Act XXIII 
of 1973 applies tothe present case. On the 
basis of the amended provision, the person 
concerned should have been їп continuous 
association with the tenant for the purpose of 
carrying on the business of the tenant and 
should carry on the business after his death al- 
so. In other words, there must be identity of the 
person who was in continuous association with 
the tenant and who subsequently carries on 
the business. We have already referred to the 
pleadings in this behalf, the plaintiff putting 
forward the contention that defendants 2 to 
10 not being tenants under section 2 (8) of 
the Act and the third. defendant stating that 
he was’ assisting his father in the business 
till his death along with his brothers and 
after the death of his father, late Seetharama 
Rao, he along with the other brothers wére 
continuing the business and that defendants 
4 and 10 were also associated with late 
Seetharama Rao in his business prior to 
his death and continuing the business after 
his death. However, in tbe proceedings 
sought to. bring on. record all the heirs of 
late Seetharama Rao as his legal representa- 
tives the third defendant who is the appellant 
before us took up a specific stand that late 
Seetharama Rao had.left a will, that under 
that will defendants '2 to 10 alone are the 
executors and administrators. In fact, in the 
affidavit filed Бу. the third defendant he cate- 
‘gorically stated that his father had left a will 
dated 7th January, 1968 under which he 
appointed defendants 2to 10 as executors and 
administrators to. manage the affairs of his 
estate on behalf of' the beneficiaries till the 
liabilities were cleared and the execütors and 
trustees méntioned in the will alone were the 
legal representatives- and. they alone had to 
be brought on record and that by a resolu- 
‘tion dated'25th January, 1968 the executors 
and trustees had appointed him to nianage the 
affairs of the dstate and-to conduct legal 
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proceedings. Even before us Mr. С. Rama- 
swami raised the point that the third defen- 
dant alone who was one of the niné trustees 
appointed by late Seetharama Rao under his 
wil had preferred: the - appeal, that all the 
trustees will have to function together and 
one trustee alone cannot file the present 
appeal. - In reply to this, the same conten- 
tion was put forward before us, namely, that 
the third defendant had been authorised by 
the other trustees to act on their behalf by 
a resolution of the trustees dated 
14th February, 1969, pursuant to clause (20) 
of the will.- Hence there іѕ no escape from 
the conclusion that on their own case, defen- 
dants 2 to 10 were brought on record as 
legal representatives of the deceased Seetha- 
rama Rao only in their capacity as execu- 
tors and administrators under the will of late 
Seetharama Rao. If so, they could come 
into the picture only on the death of Seetha- 
rama Rao and they in that capacity could not 
have been associated with late Seetharama 
Rao'in his carrying on the business during 
his lifetime till the date of his death. It 
can be further seen that out of defendants 2 
to 10, the 5th dezendant is H: Н. Swamiji 
of Pajwar Mutt, residing at Pajwar Mutt, 
Car Street, Udipi, and 6th defendant is 


Sri V. T. Rangaswamy Iyengar, an Advo- 


cate of this Court, and 7th defendant is 
Sri S. Padmanabhan, another Advocate of 
this Court and by no stretch of imagination 
these three persons could be said to be 
persons in continuous association with late 
Seetharama Rao for the purpose of carrying 
on his business upto the date of his death and 
they were continuing to carrying on Such 
business subsequent to his death. The 8th 
defendant is one Sri H. R. Vasudeva Rao 
whose address has been given as “Srinivasa 
Building Kowtha Subba Rao Road, Poonan- 
dapet, Vijayawada-3". Taking into account 
every one of these things, we are clearly of 
the opinion that defendants 2 to 10 can- 
not be said :to ‘be persons who мете 
in continuous association with late Seetharama 
Rao in carrying on his business till his 
death and who continued the business after 
his death. чу 

64.: We may also ‘mention one pertinent 
point.’ We have.already drawn attention to 
the fact that paragraph 14 of the will of late 
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Seetharama Rao dealt with his right in the 
Modern Cafe and under that paragraph he 
had bequeathed his business of Modern Cafe 
with. all its branch activities to all his sons 
by the first and .second wives equally. He 
provided that the same shall vest, in. the trus- 
tees appointed by him under the will, who 
shall administer the same including the busi- 
ness thereof until all his liabilities were dis- 
charged whereafter, they shall vest in his sons. 
Therefore that clause clearly contemplated his 
business of Modern Cafe vesting in the 
trustees from the date of his death til the 
liabilities were discharged and the same, busi- 
ness vesting in his sons thereafter. From 
this point of view also, it cannot be said that 
all his sons are now carrying on the 
business after the death of Seetharama Rao 


because it is only the trustees who are carry- ` 


ing on the business. It is not as if all the 
sons of late Seetharama Rao have been 
appointed as trustees also. In paragraph 2 
of the will late Seetharama Rao mentioned 
the names of His sons. With regard to the 
trustees, in addition to the three persons 
whose names we have already drawn atten- 
tion to; namely, H. H. the present Swamiji 
of Shri Pajwar Mutt, Sri V. T. Rangaswamy 
Iyengar and Sri S. Padmanabhan, Advocates 
of this Court, he mentions only three names 
of his sons, namely Sri K. Sanjiva Rao, 
Sri K, Balakrishna Rao and Sri K. Narayana 
Rao, the other three being one Sun H. T. 
Vasudeva Rao his brother-in-law, one Sri 
P.' R. Seetharama Rao and one Sri А. L. 
Rao. Under these circumstances, it can 
never be said that the persons who are now 
carrying on the business were in continuous 
association with late Seetharama Rao during 
his lifetime until his death for the purpose 
of carrying on his. business. Hence looked 
at from any point of view, even · on the 
assumption that defendants 2 to 10 can invoke 
the amendment made ‘by the Tamil Nadu 
Act XXII of 1973, they cannot come within 
the scope of the amended definition of the 
term ‘tenant’ so ‘as to ‘claim the protection 
of the Act. С 2 8 


65. In view of this conclusion of ours, it is 
unnecessary for us to consider whether the 
appeal, preferred by the ‘third defendant 
alone. describing him as executor and adminis- 
trator’ of thé éstáte of late Seetharama Rao 
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impleading the other administrators and 
executors as respondents -only is competent 
or not, as contended by Mr. G. Ramaswami. 


66. Гог the reasons indicated above, we .are, 
clearly of the opinion “that thé decree for 
delivery of possession of the suit property 
passed by the learned Judge in favour of the 
plaintiff is correct. O.S.A. No. 75 of 1977 
fails and. is dismissed. E 


67. That leaves out the other- appeal, O.S. 
A. No. 23 of 1977 preferred by the plaintiff. 
The only grievance of the plaintiff is against 
the order of the learned Judge giving three 
years’ time for vacating the premises. The 
learned Judge himself has not given - any 
reason for granting such’a long time^except 
stating: | 


J 
“Considering all the circumstances of the 
case and particularly the fact that a hoteł 
is being run in the premises. I fix the time 
for giving vacant possession as three years. 
from this date”. 2 


Even in respect of-a hotel, we are clearly of 
the opinion that a period of three years -is 
unreasonably a long one to be granted to the 
judgment-debtor. However, on that ground 
we are not interfering with that portion of 
the decree of the learned Judge for the 
reason that the third defendant has preferred 
an appeal to this Court and if the learned 
Judge had not given this time, he. would 
have applied for and obtained a stay of 
execution of the decree and by -the time 
the appeals are now disposed of, nearly 
2% years out of the said 3 years have expired 
and while dismissing- the appeal preferred 
by third defendant, if the third defendant 
asks for time for vacating the premises, we 
ourselves would have given some time. In 
view of these circumstances, though the 
plaintiff had a legitimate grievance against 
the particular direction of the learned: Judge 
in question and was justified in filing the 
appeal, we are not interfering with that 
direction and on that ground O.S.A. No, 23 
of 1977 will stand dismissed. 


68. The plaintiff will ‘be entitled’ to 
costs in O.S.A. No. 75 of 1977. 
69. There will be no order' as to costs im 


O.S.A. No: 23 of 1977: | 
S.J. ` 2 — ——- Appeal dismissed: 
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IN THE HIGH ‘COURT OF JUDICATURE 
AT MADRAS. 


PmEsENT:—V. Sethuraman, J- 


К. Periaswamy Ambalam — .. АррсПапі* 


2. 


Pichayammal and others . Respondents. 

Tamil Nadu Cultivating Tenants Arrears of Rent 
(Relief) Aet. (XXI of 1972), section 3—Cultivat- 
ing tenan!— Relief for arrears of rent conditional on 
paying the entire rent for fasli 1881—Non-com- 
pliance would disentitle him from statutory conces- 
sions. ; 


The concession given to the tenant under the 
provisions of the Tamil Nadu Act XXI of 
1972 was conditional on his paying the entire 
rent for fasli 1381 within the period of six 
months. If be did not comply with this 
condition, the statutory concession could not 
be extended to him. [Para. 9.] 


Case referred to:— 


Semmanna Gounder v. Mysore Mission, (1977) 1 
M.L.J. 38. 


Appeal against the decree of the Court of the 
Subordinate Judge, Madurai in Appeal Suit 
Nos, 228 and 227 of 1971, preferred against 
the decree of the Court of the District Munsif 
of Madurai in Original Suit Nos. 522 of 1970 
and 72 of 1970 respectively. 


P. Ananthakrishnan Nair, for Appellant. 


R. Damodaran and D. Nelson, for Respondents. 
The Court delivered the following 


Јооомемт.—Тһеѕзе two appeals arise out of 
appeals from twosuit O.S. Nos. 522 of 1970 
and 72 of 1970 respectively in the Court of the 
District Munsif of Madurai. The suits were 
filed for recovery of arrears of rent from one 
Karuppanan Ambalam in respect of 2 acres 12 
cents and 2 acres 18 cents of land belonging 
to the plaintiffs and leased to the said Karup- 
panan Ambalam at the rate of 16 bags of 
paddy of 48 Madras measures in each case. 
The sui s related to the arrears of rent for 
faslis 1378 and 1379. Karuppanan Ambalam 
contended that the rent was only 12 bags of 
paddy of 48 Madras measures іп each case, 
and when he paid the rent for faslis 1378 and 
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1379 the plaintiffs refused to receive the same 
giving false hopes to him that the amount may 
be settled and adjusted in the sale transac- 
tion negotiated between the parties. The 
trial Court. held that the rent payable was. 
16 bags of paddy and decreed the suit for the 
value thereof, namely, Rs. 1,280 in each suit. 


2. Karuppanan Ambalam filed two appeals: 
and he died during the pendency of those 
appeals, and his legal representatives have 
been brought on record. During the pendency 
of the appeals I.A. Nos, 564 and 565 of 1973: 
were filed taking advantage of the provisions 
of Tamil Nadu Act XXI of 1972, which came 
to be enacted subsequent to the disposal of 
the suits and before the disposal of the 
appeals. The attempt of the tenants was 
to deposit the arrears of rent for fasli 138! 
so that the earlier rent could be taken to have 
been wiped out in accordance with the pro- 
visions of Tamil Nadu Act XXI of 1972. 
The plaintiffs contended that the deposit of 
the value of 12 kalams of paddy in each case 
was not proper so asto discharge the arrears, 
and that the proper rent was 16 kalams of 
paddy in each ofthe cases. According to the 
plaintiffs, the value of the paddy deposited 
by the tenants did not represent the market 
value and was much less. It was, therefore, 
contended that the tenants had not complied 
with the provisions of Tamil Nadu Act XXI 
of 1972 so that the plaintiffs were entitled to: 
a decree as prayed for in the suits. 


3. The III Additional Subordinate Judge 
of Madurai, who heard the appeals, went into 
two questions. Опе was whether the suits 
were liable to be-dismissed on the deposit of 
the rent for fasli 1381, and the second was 
whether the plaintiffs were entitled to the- 
amount claimed by them in the suits. On 
both these points he decided against the 
tenants, and that is how the matter comes im 
appeal before this Court. 


4. The learned counsel for the appellant 
.ontended that this a case in which the 
provisions of section 3 of Tamil Nadu Act 
XXI of 1972 would apply, that in this Case,. 
-there is a bona fide dispute as ta the amount 
to be deposited and that in such a case, the 
Court was bound to grant further time for- 
making up the deficiency in deposit. For the- 
respondents, the submission was that this isa 
case in which the actual rent had already been. 
fixed under a decree as between. the parties, 
against which there was no appeal, and that. 
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this is not a case іп which the tenant would 
be entitled to any benefit under the provisions 
of Tamil Nadu Act XXI of 1972 after he 
had failed to deposit the entire rent for fasli 
1381 within the period stipulated under the 
Act. Е 


5. The only question that arises for considera- 
tion is whether the tenant had complied with 
the provisions of Tamil Nadu Act XX! of 
1972 so that the arrears of rent due for the 
earlier faslis would stand wiped out. Tamil 
Nadu Act XXI of 1972 was passed for provid- 
ing relief to cultivating tenants in respect of 
arrears of rent: Due to default in the pay- 
ment of arrears of rent, landlords took action 
against cultivating tenants for eviction as well 
as for recovery of arrears of rent. It was 
considered that in the interests of the general 
public, cultivating tenants should, at the time 
when the Act was enacted, be spared the 
‘distractions and expenditure involved in such 
action, in order that the maximum possible 
advantage may result to the State in the 
matter of production of food crops. It was, 
therefore, considered necessary, as part of 
agrarian reform, to ріуе гејіеѓ to cultivating 
tenants from the-burden of discharging arrears 
of rent on condition of payment of the current 
rent to landlords, 


$. This Act was published in the Fort St. 
George '.azette on llth of August, 1972. 
Section 3 (1) which is the only material pzo- 
vision reads as follows:— 


“3. Relief in payment of arrears of ren:.— 
(1) (а). All arrears of rent payable by a 
cultivating tenant to the landlord and out- 
standing on the 30th June, 1971 (herein- 
after referred to as arrears of rent), shall be 
deemed to be discharged; whether or not 
a decree or order has been obtained there- 
for, if such cultivating tenant— 


(i) has before the date of the publication 
of this Act paid to the landlord or deposi- 
ted in the Court or before the competent 
authority, to the account of the landlcrd; 
or 


(ii) pays or deposits in the manner’ speci- 
fied in clause (b) within six months from 
the date of the publication of this Act; or 


(ii) is deemed to have paid or -deposited 
under this Act 


the whole of the rent due for the fasli vear 
eommencing on the Ist July, 1971 and end- 
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ing with the 30th' June, 1972 (hereinafter 
referred to as the current rent). 


(5) A cultivating tenant may— 


(i) pay to the landlord the current rent, or 


(ii) deposit in the Court or before the com- 
petent authority; to. the account of the land- 
lord, the current rent or if the rent be pay- 
able in kind its market value on the date 
of deposit; 


(в) The Court in which, or the competent 
authority before which, the deposit is made 
shall cause notice of the deposit to be issued 
to the landlord, determine after a summary 
enquiry, whether the amount deposited 
represents the correct amount of the current 
rent due from the cultivating tenant, If 
the Court or competent authority finds that 
any further sum is due, it shall direct the 
cultivating tenant to deposit the further sum 
within the period specified in clause (a) (ii). 
If the Court or competent authority 
adjudges that no further sum is due or if 
the cultivating tenant deposits within the 
time referred to above such further sum as 
is ordered by the Court or competent autho- 
rity the cultivating tenant shall bs deemed 
to have paid the current rent for the pur- 
pose of this Act.” i 


7. It may be seen from the above provision that 
arrears of rent payable ‘by a cultivating tenant 
to a landlord and outstanding on 30th June, 
1971 is'Geemed to be discharged, if the tenant 
had paid before the date of the publication of 
the Act to the landlord or deposited in Court 
to the account of the landlord the whole of 
the rent due for the fasli commencing on 
lst July, 1971, and ending with 31st June, 1972. 
Even in a case where the tenant had not. paid 
the current rent before the publication of the 
Act or deposit the rent before the said publi- 
cation, he was given time to рау the rent 
within six months from the date of the publi- 
cation of the Act. The six months’ time would 
expire by 10th of February, 1973. The Court 
or competent authority, before which the depo- 
sit is made, has to give notice of the deposit 
to the landlord and determine, after a summary 
enquiry, whether the amount deposited repre- 
sents the correct amount of the current rent 
due from the cultivating tenant. If the 
Court or the competent authority found that 
any further sum was due, then, it has to 
direct the cultivating tenant to deposit the 
further sum within the period specified in 


с», 
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clause (iz) of sub-section 1 (a) of section 3. If 
the Court or the competent authority: found 
that no further sum was due or if the culti- 
vating tenant deposited the further sum found 
to ‘be due within the period. specified’ in 
clause (a) (ii), then the cultivating tenant is 
deemed to have paid the current rent for the 
purpose of the Act, so that the earlier rent in 
atrears would stand discharged or wiped out. 
There is no dispute about the fact that the 
tenant deposited the rent for fasli 1381 before 
the Authorised Officer, and the plaintiffs had 
withdrawn the amount. The amount so depo- 
sited was Rs. 678.. As mentioned earlier, there 
was dispute as to the quantum of rent payable 
by the tenant to the landlords in these cases. 
The quantum was fixed under O.S. No. 18 of 
1969 and the rent fixed in the said suit was 
16 bags of paddy each -containing 48 Madras 
measures. The tenant was, therefore, obliged 
to pay the landlord 16 bags of paddy in each 
of these cases, while in I.A. Nos. 564 and £65 
of 1973 he stated that he kad deposited the 
value of only 12 bags of paddy. The - market 
value of the 16 bags of paddy was Rs. 1,280, 
and as the deposit was only Rs. 678 in each 
of these cases, the Court below came to the 
conclusion that the tenant had not deposited 
the entire rent as contemplated by section 3 of 
Tamil Nadu Act XXI of 1972. Prima facie 
there appears to be noerror in the judgment 
of the lower appellate Court. І 


8. The learned counsel for .the appellant; 
however, drew my attention to ‘a decision of 
this Court in Semmanna Gounder v. Mysore Mission 
by its power’ Agent Rep. Father Uthrium’. That 
was a case which came to this Court in a 
petition to revise the order of the Authorised 
Officer by which the Authorised Officer had 
dismissed an application by a tenant filed for 
a declaration under section 3 (1) (5) (ii) of 
Tamil Nadu Act XXI of 1972 that he had dis- 
charged the entire arrears due to the Jandlord 
by reason of the deposit of current rent. The 
deposit in that case was made on 9th of 
February, 1973 with an application for declara- 
tion that the entire arrears had been wiped 
out by reason of such deposit. The landlord 
disputed the correctness of the amount depo- 
sited and contended that the rent payable for 
each fasli was Кз. 360 and not Rs. 300. The 
Authorised Officer enquired into this matter, 
and ultimately accepted the contention of the 
Jandlord and held that the rent payable was 
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Rs. -360. Finding that only a sum of Rs, >00 
had been deposited and taking the view that 
he had no authority under the provisions of 
the Act to extend ‘the time for depositing the 
balance amount, he dismissed the application. 
It was against that order that the revision 
petition came to be filed in this Court. 'The 
learned Judge held that that was a case in 
which the time taken for paying the additional 
amount could be excluded in calculating the 
period of six months. 


9. I consider that this decision has no appli- 
cation to the facts of the present case. In 
that case, there was a dispute as to the quan- 
tum of the rent payable to the landlord. The 
quantum bad te be determined, and on such 
determination, some excess was found to 
be due to the landlord. The question was 
whether the tenant was entitled to any further 
time for payment of the excess amount. It is 
on these facts that the Court held that the 
time taken for determination of the amount 
due could be excluded. As pointed out 
earlier, in this case, the civil Court has fixed 
the rent arid the fixation has become final. 
The tenant had only to deposit the rent so 
fixed. There is no possibility of any time being 
taken for the determination of the rent by 
any authority so as to justify its exclusion as 
in the case cited. The omission to deposit 
the entire rent on these facts is fatal to the 
tenant's claim for deeming the earlier rent in 
arrears to have been wiped out. The con- 
cession given to the tenant is conditional on 
his paying the entire rent for fasii 1381 within 
the period of six months. If he did not 
comply with the condition, the statutory con- 
cession cannot be extended to him, In this 
view, it is unnecessary to go into the question 
raised during the arguments whether the time 
limit fixed in section 5 (1) (b) is unalterable 
without there being any scope for extending 
the time-limit or excluding any time taken in 
other proceedings, The arrears here are not 
wiped out. The suits for arrears were rightly 
decreed. 


19. The appeals are dismissed with no order 
as to costs. | ` 


S. J. Appeal dis missed 
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IN THE HIGH COURT OF JUDICATUR E 
AT. MADRAS. 


PRESENT :—$. Nainar Sundaram, }. 


M. Arumugam Pillai Petitioner* 


Ds Ё a 


K. S. Kullappan . Respondent, 
Tamil Nadu City Tenants’ Protection Act (III of 
1922), section 2 (1)—Decree for possession and 
jor arrears of rent of non-residential building— 
G О. Ms. No. 1285, Revenue, dated 31st May, 
1975 coming into force—Benefits of the Act 
extended to non-residential buildings in the municipal 
area.of Kumbakonam—Abpplication by defendant to 
declare decree as not executable— Application ds missed 
as also appeal “therefrom— Revision by defendant-— 
Decree for possession held non-executable. 


The plaintiff obtained a decree for possession 
and ior arrears: of rent in respect of a non- 
residential building within the municipal area 
of Kumbakonam on 28th August, 1974. 
Subsequent to this, G O.Ms. No, 1285, Revenue, 
dated 31st May, 1972 came into force by which 
the benefits of the Tamil Nadu City Tenants’ 
Protection Act (IIT of 1922) were extended to 
the non-residential buildings in the municipal 
area of Kumbakonam. .Taking advantage 
of the G.O. the defendant filed an Е.А. pray- 
ing for an order that the есгее for possession 
cannot be executed. This application was 
dismissed." The defendant filed . an appeal 
before the Sub-Judge of Kumbakonam which 
was also dismissed. · On revision to the High 
Gourt, 


Held: А reading of section 3 of Madras Act 
XVI of.19€4, leaves no room for doubt that 
except in a case where the decree or order 
passed has beer executed or satisfied in full 
before the date on which the notification takes 
effect; the rights and privileges · which may 
have accrued to the landlord їп respect of a 
building used for non-residential purposes shall 
cease and determine and shall not be enforce- 
able. If this is kept in mind, there is no diffi- 
culty in coming: to the conclusion that the 
decree in question cannot be enforced in view 
of the subsequent G.O. extending the provi- 
sions of the Act to the building in question. 
‘Accordingly, the revision "was allowed in part, 
in that the decree for possession shall deter- 
mine and shall not be enforced. The decree 
for arrears of rent will stand. [Para. 5.| 


9h August, 1978. 
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Petition under section 115 of Act V of 1908 
praying the High Court to revise the order 
of the Court of the Subordiante Judge, Kumba- 
ko am, dated 22nd February, 1977 and made 
in C.M.A. No. 21 of 1976. (E.A. No. 445 of 1975 
in O.S. No. 332 of 1973, District Munsif Court, 
Kumbakonam). mE ; 


B. Rajagopalan, for Petitioner. 
K. Raman, for Respondent. ` 


The Court made the following 


OnpzR.—The defendant in O.S .No. 332 of 1973 
on the file of the District Munsif ot Kumba- 
konam, is the petitioner in this revision. The 
respondent herein is the plaivtif! in the suit. On 
28th August, 1974, the plaintiff obtained а 
decree -for possession and for arrears of rent 
against the defendant. There is no dispute 
before met hat there are structures standing 
on the land in question and the structures 
would come within the definition of ‘building’ 
used for non-residential purposes, within the 
meaning of the provisions of Tamil Nadu 
City Tenants’. Protection Act (ITI of 1922), 
hereinafter referred to as the Асі, as 
they stand amended. At the time when the 
decree came to be passed in the suit, the 
benefits ofthe Act were not extended to 
non-residential . buildings in Kumbakonam 
Municipal area, where the property in ques- 
tion is situate. There is also no dispute before 
me that by G.O. Ms. No. 1285, Revenue, dated 
31st May, 1975, the benefits ot tbe. Act were 
extended to.non-residential. buildings in the 
Municipal àrea of Kumbakonam. Taking 
advantage of the extension to the Municipal 
area of Kumbakonam, the defendant filed 
E.A. No. 445 of 1975 under sections 47 an- 151 
of the Code of Civil Procedure, praying for an 
order that the decree in the suit is not execu- 
table in view of the provisions of, the Act 
having been made applicable to the building 
in question. The District Munsif, Kumbakonam, 
did not countenance the plea of the defendant 
and his application was dismissed. The defen- 
dant filed an appeal, C.M.A. No. 21 of 1976, 
which was heard and disposed of by the 
Subordinate Judge of Kumbakonam and the 
appellate Court also repelled the contentions 
of the defendant and the appeal was dismissed. 
The present revision is directed against the 
orders of the appellate Court. T 


2. The question that comes up for con- 
sideration in the present revision is what 
is the impact of the . extension: of the 


Hj. 


provisions of the Act to non-residential -buildings 
by the G.O. concerned, after the decree in 
the suit has been passed, but before it has been 
executed anterior to the date on which the con- 
Cerned notification had taken effect . Section 2 
(1) of the Act defines ‘building’. As it originally 
Stood enacted, thesection read as follows — 


“In this Act unless there is anything 
repugnant in the subject or context— 


(1) ‘Building’ includes a house, out-housrs, 
stable, latrine, shed, hut, and апу. other such 
structure, whether of masonry, bricks, wood, 
and metal or any other material whatsoever". 


There has been an amendment introduced by 
Madras Act ХПІ of 1960 and the definition 
introduced reads as follows:— 


(1) ‘Building’ means any bvilding, but or 
other structure, whether of masonry, bricks, 
wood. mud, metal or any other material 
what soever used. 


(i) for residential or non-residential purposes, 


in the citv of Madras, in the Municipal towns 
of Coimbatore, Madurai, Salem and Tiruchi- 
rapalli and in any village within five miles of 
the City of Madras or of the municipal towns 
„aforesaid, and 


(ii) for residential purpose only, in any other 
area and includes the appurtenances thereto”, 


This definition clause has been further amended 
by Madras Act XVI of 1964 and after the 
amendment introduced by the said Act, the 
definition of ‘building’ reads as follows:— 


(1) ‘Building’ means any building, hut or 
other structure, whether of masonry, bricks, 
wood, mud or metal or any other material 
whatsoever used — 


(2) for residential or non-residential purposes 
in the City of Madras, in the municipa 
towns of Coimbatore, Madurai, Salem and 
Tiruchirapalli, or such other municipal town 
as the Government -may, by notification, 
specify, and in any village within five miles 
of the city of Madras or of the municipal 
towns or town aforesaid. 


(ï) for residential purposes only, in any 
other area; and includes the appurtenances 
thereto.” . ; à : 


“3, Unless and until a notification extending the 
“provisions of the Act to buildings used for non- 
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residential purposes those specifically mention- 
ed in section 2 (1) (i: of the Act, the rights, pri- 
vilege and benefits of the Act cannot be claimed 
by such a tenant within the meaning of the Act. 
The fact remains that in the present case the 
notification was publiished only on 31st May, 
1975, after the decree in the suit came to be 
passed on 28tb August, 1974. How this 
notification affects the rights and privileges 
which have accrued to the lanclord prior to 
the taking effect of the notification is set out 
by section 3 of Madras Act XVI of 1964 which 
reads as follows:— i 


“Certain pending proceedings to abate— 


Every proceeding instituted by a landlord in 
respect of any non-residential building or part 
' thereof situated in any municipal town speci- 
fied in the notification issued under sub-clause 
(i of clause /1) of section 2 of the principal 
Act as amended by this Act and the villages 
. within five. miles of such municipal town 
and pending before any Court „ог. otber 
authority or officer on the date on which 
.the said notification takes effect shall in se 
far as the proceeding relates to any matter 
falling within the scope of бе principal 
. Act as amended by this Act in respect of 
such building or part, abate, and all rights 
.and privileges which may have accrued. to 
that landlord in respect of any such building 
or part and subsisting immediately before the 
date on which the notification aforesaid takes 
effect shall, in so far as such rights and pri- 
vileges relate to any matter falling within the 
scope of the principal Act as amended by this 
Act, cease and determine and shall not be 
enforceable.” ` Š 


4. Provided that nothing contained in this sec- 
tion shall be deemed to invalidate any suit or 
proceeding in which the decree or order passed 
has been executed or satisfied in full before 
the date on which the notification aforesaid 
takes effect. 1 


5. Areading of the section leaves no room for 


-doubt that except in a case where the decree] ` 


or order passed has been executed or satisfied 
in full before the date on which the notifica- 


‘tion takes effect, the rights and privileges 
-which may have accrued- to the landlord in 


respect of a building used for non-residential 


` purposes shall cease and determine and shali 


not-be enforceable. If this is kept in mind, 
there is no difficulty in comingto the conclu- 
‘sion that. the decree in question cannot be 
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enforced in view of the subsequent G. O., 
extending the provisions of the Act to the 
building in question. This aspect has been 
emitted to be taken note of by the two Courts 
below and this has resulted in rendering 
orders which run contra to the express pro- 
visions of section 3 of Madra. Act X V1 of 1964, 
In this view, I am inclined to interfere in 
this revision Accordirgly, the revision is 
allowed in part in that the decree for 
possession shall determine and shall not be 
enforced. The decree for arrears of rent will 
stand, It is open to the  plaintiíí/landlord 
to institute proceedings afresh for possession 
after satisfying the provisions of the Act, wbich 
will secure the rights of the tenant also. There 
will be no order as to costs. 


8. Ј 


IN THE HIGH COURT ОЕ JUDICATURE 
AT MADRAS. 


Presrnt‘—G. Ramanujam 


Sayeed, 77. 


Revision partly allowed. 


and M.A. Sathar 


P.M. Rajagopalan Appellant” 
a 
Mohanan and others Respondents 


Motor Accident - Liability of owner of vehicle to 
pay compensation—Death of person travelling in tempo 
due to hitting against bus—Deceased travelling un- 
authorisedly —Claim for compensation by deceased's 
heirs—Driver of tempo Јоила to be negligent — 
Liability of owner only vicarious—Authorisation by 
owner to carry the deceased not proyed—Owner not 
lable to pay compensation. 


In this case, the vehicle (tempo) which was 
involved in the accident was intended to carry 
only goods and not any passenger. As a 
matter of fact, there is a statutory prohibition 
against allowing passengers to be carried in 
the vehicle. Admittedly a tempo is only a 
goods vehicle. Therefore, even if the deceased 
had been permitted to travel in the tempo by 
' the driver, that has not been shown to be 
with the concurrence or knowledge of the 
'owner of the vehicle. Such permission can 
be inferred only when the deceased is shown 
to have been employed by the owner of the 
vehicle in connection with the carriage of 
goods by the tempo. In this case there is no 
mater!al to indicate that the deceased was tra- 
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velling in the tempo in connection with the 
goods carried in that vehicle. In the absence of 
any material to indicate that the deceased was 
travelling in the tempoin the course of his 
employment with the owner of the goods which 
were carried in the vehicle, the vicarious 
liability arising out of the accident cannot be 
imposed on the owner of the vehicle. Though 
the driver of the vehicle who cavsed the acci- 
dent is liable to pay the compensation, the 
liability of the owner is only vicarious and 
that vicarious liability can be imposed only 
if he has authorised the driver of the vehicle 


to carry the deceased in the tempo. In this 
case, по such authorisation’ has been 
proved. (Para. 6.) 


Here, the vehicle in question was a goods 
vehicle and there is a statutory prohibition for 
persons being carried in the goods vehicle. 
Ifthe driver of the lorry has permitted the 
deceased to travel in the goods vehicle, that 
will be against the statutory provisions and 
also without due authority from the owner of 
the vehicle. Therefore even if the accident 
has occurred as a result of the rash and negli- 
gent driving of the tempo, the owner of the 
vehicle may -not be held liable though the 
driver of the vehicle can be made liable as a 
person who had committed the tortious 
act. [Para. 8.] 


Cases referred to:— 


Narayanan v. State Palm Gur Sammeian. (1974) 87 
L.W. 395: А.Т.К. 1974 Mad. 281: Com- 
monweglth Assurance Lid. v. Rahim Khan Sahib, 
(1971) 84 L.W. 387: (1971) А.С.Ј. 295: 41 
Comp. Cas. 727: A.I.R. 1971 Mad. 415 


Appeals against the order of the Motor 
Accidents Claims Tribunal, Court of Small 
Causes, Madras, dated 15:h October, 1974 
and made in O.P. No. 615 of 1972. 


S. Veeraraghavan, V. Stiniyasan and S. Bala- 
subramamam, for Appellant. 


M. Knshnaswami, for lst Respondent. 


К.С. Srinivasan, for 3rd Respondent. 


The Judgment of the Court was delivered by 


Remanujam | j.— On 15th February, 1972 at 
about 2-30 p.m at Bodyguard Road, near 
Stanley Viaduct, Madras, one Munuswamo 
was travelling in the tempo, MSL, 7442 from 


и) 


Parrys towards, Mount-Road. At that time, а 
bus belonging to the Pallavan Transport Corpo- 
ration, collided with the said tempo. As a result 
of this accident, the said Munuswamy died. 

The brothers of the deceased fi'ed O.P. No 615 
of 1972 claiming compensation of Rs. 50,000 
on the ground that the accident had occurred 
аз a result of the rash and negligent driving 
of the two vehicles by the drivers under sec- 
tion 110-A of the Motor Vehicles Act. That 
claim was resisted by the Pallavan Transport 
Corporation contending that the accident was 
not due to the rash and negligent driving of 
the Pallavan ‘Transport Corporation ‘bus 
driver but because of the., negligence of the 
deceased and the driver of the tempo MSL 
7442. It also contended that the claim was 
excessive. The,owner of the tempo contended 
that the claimants are not the heirs of Munis 
swamy, that the deceased was not employed 
under the 2nd respondent, that he had ro 
right to travel in the tempo, that the deceased 
jumped into the tempo at a traffic stop surrepti- 
tiously of which the driver was not aware, 
and that, therefore, he is not liable to pay any 
compensation in respect of the said accident. 
He also contended that the damages claimed 
is excessive. The 3rd respondent in the O.P., 

the Insurance Company with which the tempo 
has been insured, contended that it is not 
liable to, indemnify the 2nd respondent as the 
tempo was driven by the person who had no 
valid licence to drive. the vehicle and, there- 
fore, the.petition is not maintainable as ‘against 
the Insurance Company. The 3rd.respondent 
also contended that the tempo was not used 
in accordance with the terms and conditions 
of the policy and that in any event the amount 
claimed was excessive. 


2. On these rival contentions, ‘the’ Tribunal 
had set ‘out the following two points for consi- 
deration :— 


1: Whether the accident was due to the 
rash and negligent driving of the tempo 
andjor the P.T.C. Bus, causing the death 
of Munuswamy. 


2. If so, what is the amount of compensa- 
tion that is payable to the petitioners and 
by whom. 


3. On the first point as to whether the acci- 
dent was due to the rash and negligent driving 
of the tempo and/or the P.T.C. Bus, the 
Tribunal, after analysing the evidence of 
P.W. 4, one Prakasam,an:eye: witness,:and.of 
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the Sub-Iuspector of Police, P.W. 2. who in- 
vestigated the case, and of P.W. 6, the driver. 
of the P.T.C. Bus held that the driver of the’ 
tempo was alone responsible for the accident. 


‚Аз regards the responsibility of the Insurance 


Company to meet the claim made by the 
petitioners, the Tribunal found that the driver 
ef the tempo had not. been duly licensed to 
drive three-wheeler, though he had a licence 
to drive a light vehicle and that as the tempo 
at the time of the accident was driven by a 
person, who was not licensed to drive the same 
the Insurance, Company isnot liable to meet 
the claim under the terms of the Insurance 
Policy. The Tribunal ultimately beld that 
the owner of the tempo was liable to pay 
compensation for the said fatal accident. 


4. As regards the quantum of compensation 
claimed, the petitioner’s case was that the 
deceased was earning sum of Rs. 15 per 
day for loading, unloading and delivering of 
the goods, Butthe Tribunal found that the 
deceased would have earned only a sum of 
Rs. 5 per day or Rs. 150 per month, (һа ом of 
the said sum deceased would have spent a sum 


‘of Rs. 75 рег month or Rs. 900 a year for the 
expense of the family. 


Taking the age of the 
deceased at the time of the accident as 30 


and. adopting the multiplier of 15 the total 


compensation was determined by the Tribunal 
at Rs. 13,500 and, after allowance for lump- 
sum payment, asum of Rs. 1l ,С00 was fixed 
as reasonable compensation The said award 
of compensation of Rs. 11,070 has been chal- 
lenged in C. M.A. No. 715 of 1974 by the owner 
of the tempo MSL 7442. 


5. 'The main contention advanced by the appel- 
lant in C.M.A. No. 715 of 1974 is that even assu- 
ming that the driver of the tempo was respon: 
sible for causing the accident by his rash and 
negligent driving, that will not make the 
appellant, owner of the tempo, liable to meet 
the compensation unless it is established | that 
the deceased was travelling under a contract 
oi employment with the owner or under a con- 
tract of employment with the owner of the goods 
carried in the tempo. It is also submitted 
by the learned counsel for the appellant that 
even assuming that the deceased travelled in 
the tempo with the permission or connivance 
of the driver of the tempo, the owner of the 
vehicle, cannot be.made vicariously liable to 
meet the claim made by the petitioner from 
the said accident arising out of an Unauthorised 
actiom of the driver. ^7 5 
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6. In this case, the vehicle (tempo) which 
caused the accident is intended to carry orly 
goods and not any passenger. As a matter of 
fact, there is a statutory prohibition for 
allowing passengers to be carried in the 
vehicle, Admittedly, a tempo is a gocds 
vehicle and it is not intended to carry passen- 
gers. Therefore, even if the deceased had been 
permitted to travel in the tempo by the driver, 
that has not been shown to be with the 
concurrence or knowledge of the owners of the 
vehicle, Such a permission can be iníerred 
only when the deceased is shown to have 
been employed by the owner of the vehicle in 
connection with the carriage of goods by the 
tempo. In this case, we have gone through 
the évidence of the Ist respondent as P.W. 
З апа he merely says that the deceased used 
to earn ‘Ra. 15/- per day by loading, unload- 
ing and delivering the goods. He does not say 
that the deceased was employed by the owner 
of the vehicle or by the owner of the goods 
carried in the tempo. In this case, at the time 
of the accident, the tempo was not carrying 
any goods. Therefore, there is no material to 
indicate that the. deceased was travelling in 
the tempo in connection with the goods carried 
in that vehicle. In the absence o? any material 
to. indicate that the deceased was travelling in 
the tempo in the -course of his employment 
with the owner of the vehicle or in the course 
of employment by the owner of the gonds 
which were carried in the vehicle, the vicarious 
liability arising out of the accideat cannot be 
imposed on the owner of the vehicle. Though 
the driver of the vehicle who caused the acci- 
dent is liable to pay the compensation, the 
liability of the owner of the vehicle is only 
vicarious and that vicarious liability can be 
imposed only if he has authorised the driver 
of the vehicleto carry the deceased. in the 
tempo. In this case, no such authorisation has 
been proved. The Tribunal has nof gone into 
this aspect but had imposed the liability on the 
owner of the vehicle merely because tbe driver 
of the tempo was found responsible for the 
accident. 


7. It has been beld by a Division Bench of 
this Court in Narayanan v. State Palm Gur 
Sammelan? that there is no liability on the 
"insurer or on the owner of a lorrry for the inju- 
ries sustained by a person who was travelling 
‘without authority in the lorry and who sustain- 
ed injuries due to the negligence of the driver. 
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The learned Judges have referred to with app” 
val, the judgment of Ganesan J. in Common 
Wealth Assurance Ltd. v. Rakim Khon Sahib. In the 
case before the Bench, a person travelled in a 
lorry, perhaps with the permission of the driver 
ofthe lorry. The lorry hit against a statio- 
nary lorry parked on the left side as a result 
of which the person travelling in the lorry 
got hurt resulting in fracture of his skull. In 
relation to that accident the insured person 
claimed compensation of Rs, 35, 000/- for 
pain and suffering, loss of income and loss of 
employment, and for medical expenses, past 


and future. On behalf of the claimants, 
it was contended that the deceased was. 
loading certain goods in Һе lorry 


апа оп the invitation of the driver to keep 
him company and to look after the goods, 
he travelled inthe lorry, that therefore, he 
should be taken to have travelled in the lorry 
at the invitation of the driver, and that there- 
fore, the owner of the lorry is liable to com- 
pensate him for injury. The question which 
the Court had naturally to consider was 
whether a person who travels іп а lorry with- 


‘out the authority of the owner and not in 


the course of his employment would be entitled 
to any compensation when the lorry meeti 
with an accident due to the negligence of the 
driver. The Court found in that case that 
the injured person did not travel in the lorry 
with the consent of the driver or in the course 
of his employment with the owner of the 
vehicle. It is only in that connection the 
Court pointed out that if the person was not 
in employment and if he was travelling with = 
out authorisation, there is no provision in the 
Motor Vehicles Act to protect such a person, 
that the Rules framed undert he Motor Vehicles 
Act prohibit travel by any person .as a 
passenger in goods vehicle, and, therefore, no 
liability can be fastened either on the insurer 
or on the owner of the vehicle for the injuries 
sustained by such person. Ganesan, J. in 
Common Wealth Assurance Co., Ltd. v. Rahim Khan 
Sahib} also held tbat a passenger carried by 
a lorry will not be covered by the Insurance 
Policy, unless he is proved to be a pessenger, 
travelling by reason of or in pursuance of a 
contract of employment. Though that deci. 
sion was with reference to the liability of the 
Insurance Company with reference to sec- 
tion 95 of the Motor Vehicles Act the principle 
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laid down in the decision has been applied by 
the Division Bench in Narayanan v. Madras 
State Palm Gur Sammelan.! tor determining the 
liability of the owner ef the vehicle in rela- 
tion to a person who has travelled in a goods 
vehicle without his authority or without a con- 
tract of employment with him. Those deci- 
sions will squarely apply to the facts of this 
"case. 


8 Here, the vehicle in question was a goods 
vehicle and there is a statutory prohibi- 
ion for persons being carried in the goods 
vehicle. If the driver of the lorry has permitted 
the deceased to travel in the goods 
vehicle, that will be against the statutory 
provisions and also without due authority 
irom ‘the owner oi the vehicle. Therefore, even 
if the accident has occurred as а result of the 
rash and negligent driving of the tempo, the 
owner,of the vehicle may not be held liable 
though the driver of the vehicle can be made 
liable as the person who had committed the 
tortious act. We cannot therefore, agree 
with the decision rendered by the Tribunal, 
C.M.A. No. 715 of 1974 ıs allowed and the 
award of the Tribunal is set aside. 


9, In view of the fact that we have held that 
the owner of the vehicle is not liable to pay 
any compensation, C.M.A. No. 480 of 1975 
wherein the claimants have claimed higher 
compensation has to fail. The learned counsel 
for the claimants says that the order of the 
Tribunal refusing to make Pallavan Transport 
Corporation liable for compensation has been 
challenged. But the Tribuna! has held that the 
driver of the Pallavan Transport Corporation 
was not negligent at.all, and that he was not 
responsible for the accident We have also 
accepted that finding by holding that it is only 
the driver of the tempo who was responsible for 
the accident. Therefore, claimants can sustain 
their claim if at all only against the driver of 
the tempo but the driver of the tempo has 
not been made a party and no claim has been 
made against him. Therefore, this appeal 
Q.M.A. No. 480 of 1975 is dismissed. There 
will be no order as to costs in either of the 


appeals. 7 

RS. ———-- С.М.А. No. 715 
of 1974 allowed; 
G.M A. No 480 of 
1975 dismissed, 
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KONDIAH NAIDU 


IN THE HIGH COURT OF JUDICATURE 
Al MADRAS. 


PRESENT :—P. Venugopal, F. 


А.В. Ramanatha Iyer Petitioner * 


U. 


Kondiah Naidu .. Respondent. 
(A) Tamil Nadu Сиу Tenants (Protection) Act (Ш 
of 1922), secon 9— Petition for ejectment by land- 
owner—Tenant claiming frotectior under section 9 
—Court fixing value of the land—Entire amount 
deposited by tenant—Land not fied slum area— 
Notice given to landowner—Petiton Бу tenant for 
withdrawal of his application claiming protection 
under the Act and for withdrawal of the amount 
deposited —T'enant, when can be permitted. 


(B) Tamil Nadu Slum Areas (Improvement and 
Clearance) Act (XI of 1971), section 11. 


On the question whether a tenant can with- 
draw his application filed under section 9 of 
the Madras City Tenants Protection Act and 
claim refund of the amount deposited in Court 
as directed on a notification by Government 
under section П of the Tamil Nadu . Slum 
Area (Improvement and Clearance), Act, 1971 
relating to an area including the concerned 
site. 


Held: As a result of the notification issued 
under section 11 of the Slum Are as ( Lmprove- 
mentand Clearance) Act, the rights of the 
landowner are merely restricted and regulated 
and his rigbt of transfer to persons before 
it was declared to be a slum clearance area 
is governed by the Rules framed under 
section 18 of the Act. There is no prohibition 
for transfer of the land or building by 
has been 
declared as a slum clearance area. 


[Para. 6.] 


Section 9 (1) (a) (i) of the Madras City 
Tenants (Protection) Act, provides that when 
the landlord files a suit : for ejectment by the 
tenant under section 4] of the Presidency 
Small Causes Courts Act, the tenant. may 
filean application for order of Court direct- 
ing the landlord to sell the land fora price 
to be fixed by the Court. Under section 9 (1) 
(4) the Court shall decide tbe minimum extent 
of the land which may be necessary for the 
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Convenient enjoyment of the tenant and fix the 
price, [Para 7.3 


On deposit of the amount by the tenant 
into Court, the Court, under section 9 
(3) shall pass an order directing the 
conveyance by the landlord to the tenant of 
the extent of land for which the price was 
fixed. In the instant case, the stage con- 
templated under section 9 (3) had not been 
reached and the Court had not ordered 
‘conveyance of the land by the lendlord and 
the ejectment proceedings were still pending. 
Hence there was no bar for the respondent to 
withdraw his application filed under section 9 
of the City Tenants (Protection) Act. 

^o [Para. 7.) 


Section 9 (2) of the Madras City Tenants 
(Protection) Act provides that in default of 
payment by the tenant of any instalments 
fixed by the Court under section 9 (1) for the 
purchase of the land, the Court shali dismiss 
the application filed by the tenant under 
section 9 (1) aed order repayment of the 
amount to the tenant. When the section 
provides for refund of the amount paid by the 
tenant even in a case where the tenant defaults 
in the payment of instalments fixed by the 
Court, there" is no reason why repayment 
should be refused when the tenant complied 
with the orders of the Court and has paid all 
the instalments. If retund could be ordered 
when there is default there is no rhyme or 
teason to refuse refund to the tenant when he 
has complied with the orders of the Court and 
paid the amount in fuil. So long as there is no 
statutory bar for with drawal of the applica- 
tion filed by the tenant under section 9, and 
so long as the Court has not ordered con- 
veyance of the land by the landlord to the 
tenant theze is no prohibition for the tenant 
to withdraw the application and claim refund 
of the.amount deposited in Court. 

(Para. 9 | 


Case referred to:— 


Мј. Hulan Bai v. L.B. Bass & Co, (1968) 1 
S G.J. 624: (1967) 8 S.C.R.-886: A.LR. 1968 
S.G. 111. 


Petition under section 115 of Ac: V of 1908 
praying the High Court to revise the Order 
of the Court of the IV Judge, Court of Small 
Causes, Madras, dated 5th March, 1976 and 
made in M.P. No. 2240 of 1975 in M.P. No. 
3165 of 1968 in Ejectment Suit No. 111 of 1968. 
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K. Subramania Iyer, for Petitioner. 


К, Yamynan, for Respondent. 
The Court delivered the following 


Jupoment.—The civil revision petition is 
filed against the order dated 5th March, 1976 
in M.P. No. 2240 of 1978 by IV Judge, 
Court of Smal] Causes, Madras. Ў 


2. The petitioner, respondent in the lower 
Court, їз the landowner. The respondent, who 
is the petitioner before the lower Court, is the 
tenant. The petitioner filed under section 41 
of the Presidency Small Causes Courts Act, 
Ejectment Suit No. 111 of 1968 on the file of 
the Court of Small Causes, Madras. The 
respondent filed M.P. No. 2165 of 1968 under 
section 9 of the Madras City Tenants (Protec: 
tion) Act claiming protection, under the said 
Act and offering to purchase the land in ‘his 
occupation at a price to be fixed by the 
Court. The Court fixed the value of the land 
in occupation of the respondent at Rs. 1,380 
and directed him to pay the amount in 
thirty monthly iastalments commencing from 
February, 1972. The respondent paid the 
entire sum of Rs. 2,731. In the meanwhile, 
the entire area of which the suit land forms 
part has been declared to be slum area under 
section 2 of the Tamil Nadu Slum Areas 
(Improvement and Clearance) Act, 1971 
(hereinafter to be referred to as Act XI of 
1971). The petitioner was also served with 
a notice under section 11 of the said Act. 
Thereafter, the respondent filed an application 
{or withdrawal of his application filed under 
section 9 of the City Tenants Protection Act 
and also sought permission of the Court to 
withdraw the sum of Rs. 2,711 deposited Ьу 
him to the credit of the ejectment suit. On 
this application, the Court held tbat the 
notification under Tamil Nadu Act XI of 1971 
puts an end to the jural relationship of the 
landlord, and tenant and itis neither possible 
nor competent for the petitioner to sell the 
land to the respondent and as long as the sale 
deed has not been executed by the petitioner 
and the titie has not passed to the respondent, 
itis not open to the petitioner to lay any 
claim to the amount іп Court deposit. On 
these findings, the Court below ordered 
refund ofthe amount, to the respondent. 
Aggrieved against the order passed by the 
lower Court, the petitioner has come up in 
revision before this Court, 


TI] 


3. It is contended for the petitioner that 
since thelands have not been acquired by 
the Government under section 17 of Act 
XI of 1971, the petitioners right, title 
and interest in the property are merely 
restricted and regulated under section 14 of the 
said Act and the relationship of the landlord 
and tenant does not cease to exist by virtue 
of the notification issued under section 11. It 
is further contended. that since the object of 
the Act, as seen from the preamble, is merely 
to provide for the improvement and clearance 
of slums in the State of Tamil Nadu and not 
to deprive the petitioner of his right, title 
and interest in the arca declared to be a slum 
clearance area ‘under: section 11, there is 
absolutely no basis for holding that the peti- 
tioner is not competent to convey the land in 
favour of the respondent and order refund of 
the amount to the respondent. It is also 
contended that the respondent having offered 
to purchase the property and deposited the 
amount in pursuance.of the Court order, it 
is not open to him to withdraw the application 
and claim refund of the amount. 


4. It is contended for the respondent that 
so long as the Court has not ordered con- 
veyance of the land by the petitioner to the 
respondent and the respondent has not been 
put into possession of the land, it is open to 
the respendent to withdraw the application 
filed under section 9 of the City Tenants Pro- 
tection Act and claim refund of the amount. 
5. The short question for consideration is 
whether the respondent can withdraw’ the 
application filed under section 9 of the City 
Tenants Protection Act and claim refund of 
the amount deposited in Court. 


5. When a notification is issued under sec- 
tion 11 of Act XI of 1971 declaring any slum 
area to be a slum clearance area, the owner 
of the land may re-develop the Jand in 
accordance with the plans approved by the 
prescribed authority subject ta such restric- 
tions and conditions imposed bv the prescribed 
authority (vide section 14 of the Act). Sec- 
tion 17 of the Act confers on the Government 
the power to acquire a slum area. Section 16 
of the Act provides for the framing of Rules to 
‘regulate the transfer, to the persons who 
immediately before the deelaration of that 
area tobe a slum clearance area, were in 
occupation of the lands and buildings in that 
area, It can thus beseen that as a result 
sof the notification issued under section 11 the 
‘fights of the landowner are merely restricted 
fand regulated and his right of transfer to 
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persons before it was declared to be a slum| 
clearance area is governed by the Rules framed 
under section 18 of the Act. Both sides are 
unable to throw any light whether Rules regu- 
lating transfer have been framed under sec- 
tion 18. One thing appears to be clear andl 
that is, there is no prohibition ‘for transfer of 
the land or building by the owner even after 
the area has been declared as a slum clearance 
area. 


7. Section 9 (1) (a) (i) of the Madras City, 
Tenants (Protection) Act, provides that when 
the landlord filed a suit for ejectment of the 
tenant under section 41 of the Presidency, 
Small Causes Courts Act, the tenant may file 
an application for order of Court directing the 
landlord to sell the land for a price to be fixed 
by the Court. Under section 9 (;) (b) the Court 
shall decide tbe minimum extent of the land}. 
which may be necessary for the convenient: 
enjoyment of the tenant and fix the price. Thej 
Court should then order the tenant to deposit 
the amount in Court in one or more instal- 
ments within the prescribed time. On payment 
of the amount by the tenant, the Court under 
section 9 (3) shall pass an order directing the 
conveyance by the landlord to the tenant of the 
ex.ent of the land for which the price was fixed 
in the present case, the stage contemplated, 
under section 9 (3) has not been reached. The 
Court has not ordered conveyance of the land 
from the landlord and the ejectment proceed- 
ings are still pending. There is no bar for the 
respondent to withdraw his application filed 
under section 9 of the City Tenants ( Protection) 
Act offering to purchase the land for a price 
fixed by the Court. The Supreme Court in 
Мр. Hulan Bai v. L.B. Bass & Co.!, has held 
that Order 23, rule 1, Civil Procedure Code | 
requires the Conrt to refuse permission to 
withdraw the suit in such circumstances and 
to compe! the plaintiff to proceed with the 
case. Different considerations will arise only 
where set-off has been claimed or a counter 
claim has been made. Since the petition 
under section 9 is filed by the tenant ip 
an ejectment suit filed against him, Order 23, 
rule 1 wil apply to the petition under sec- 
tion 9 (1) of the Madras City Tenants (Pro- 
tection) Act. As there is no possibility of 
any set-off or counter-claim in the proceedings 
initiated under section 9 of the Madras City 
Tenants (Protection) Act it follows that it is 
open to the tenant to withdraw the petition 
filed by him under section 9. 


ES TCR. ECL TECNICO TTS qug 


1. (1968) 15.6.7. 624; (1967) 3 S.C.R. 886: ALR, - 
1968 S.C. 111. 
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8. The Madras City Tenants (Protection) 
Act, is a beneficia! provision intended for the 
protection of the tenant. It is always open to 
the tenant to waive the benefit conferred under 
the Act. In that view, the tenant is entitled to 
withdraw the petition filed under section 9 of 
the Madras City Tenants (Protection) Act, 
especially when the Court has not directed 
the conveyance of the land by the landlord to 
the tenant. 


9. The next question whether the respondent 
is entitled to the refund of the amount lying 
in Court deposit. Section 9 (2) of the Madras 
City Tenants (Protection) Act provides that 
in default of payment by the tenant of any 
instalments fixed by the Court under section 9 
(1) for the purchase of the land, the Court 
shall dismiss the application filed by the tenant 
under sub-section (1) and order repayment 
of the amount to the tenant. When the sec- 
tion provides for refund of the amount paid by 
the tenant even ina case where the tenant 
defaults in the payment of instalments fixed 
by the Court, there is no reason why repay- 
ment should be refused when the tenant has 
complied with the orders of Court and has 
paid all the instalments. If refund could be 
ordered when there is default, there is no 
rhyme or reason to refuse refund to the tenant 
when he has complied with the orders of the 
Court and paid the amouni in full. So long 
as there is no statutory bar for withdrawal of 
the application filed by the tenant under 
section 9, and solong as the Court has not 
ordered conveyance of the land by the land- 
lord to the tenant, there is no prohibition for 
the tenant to. withdraw the application and 
claim refund of the amount deposited in 
Court, Learned counsel for the petitioner 
“contended that section 9 (2) providing for 
refund of the amount applied only when there 
is a default and not when there is compliance 
with the Court's order regarding payment. It 
is quite incongruous and illogical to suggest 
that the tenant is entitled to refund when he 
commits default in payment of instalment and 
he i$ not entitled to refund when he has com- 
plied with Court's order and paid the amount 
in full. The contention of the learned counsel 
fails and is accordingly rejected. 







10. Learned counsel for the petitioner next 
contended that the respondent having filed an 
application offering to purchase the property 
and having deposited the amount in Court, he 
is estopped from withdrawing his application 
filed under section 9. The acceptance of the 
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offer made by the respondent to Purchase the 
land and the amount of price to be paid for 
the land are matters which are regulated by 
statute and the principle of estoppel cannot be 
applied where the respondent has merely acted 
under statutory provisions. The order of 
the lower Court is confirmed and the civil revi- 
sion petition stands dismissed. No costs. | 


ROS. 


Reyision dismis fed, 


IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


PnesENT:—V. Balasubrakmanyan, 3. 


M. Manohara Chetty and others 
Appellant; 


Ue 


M/s, C. Coomaraswamy Naidu and Sons, 
Madras Respondent. 


(A} Indian Evidence Act (I of 1872), sections 31 
and 17— Admissions made by a Żarty to а proceeding: 
regarding a fact—When and to what extent consti. 
tutes evidence. 


(В) Givil Procedure Code (V of 1908), Order 41, 
rule 22—Cross—appeal or Cross-objection when need 
not be filed, 


The law by no means regards admissions as. 
conclusive proof of the matters admitted. 
This ig because to a Court of law admissions. 
are but statements which do no more than. 
suggest an inference as to some fact or facts їп. 
issue. It is therefore, important that the Court 
should examine any given admission inside out 
to see if it suggests any clear inference on the: 
fact in issue against the party making it. For 
a Court to draw adverse inference against a 
party on the basis of what he is stated to have: 
admitted, the admission must be unequivocal.. 
It must also be comprehensive. It must go 
the whole-hog, as it were, on the point at 
issue. Ifa party's admission falls short of a. 
fact in issue, such an admission would be a 
truncated admission. It follows that in such 
a case it cannot support a valid judicial deter-- 
mination, unless it be that the Court is in a 
position to find other evidence before it to. 
make up for the deficiencies in the admission. 
[ Para. 10.3. 


The respondent to ап appeal has no need to 
file a regular cross-appeal or even a cross- 
L——— —»—— 


*S. A. No. 142 of 1976 «zd Memo. of objections, 
29th June, 1979.. 


H): 


objection if all that -he desires is to support 
the lower Court’s decree in his favour on a 
ground decided against him by that Court. 
For it is open to him to urge in the other 
party's very appeal that the finding of the 
Court below against him on any given aspect 
ought to have been in his favour. [Para. 13.] 


Appeal against the decree of the I Additional 
Judge, City Civil Court, Madras in Appeal 
Suit No. 235 of 1973, preferred against the 
decree of the Court of the IV Assistant Judge, 
City Civil Court, Madras in Original Suit 
Ne. 1671 of 1970. 


М.Р. Subramanian, D. Badradri and B. Fagadeesan 
for Appellants. 


М.Ү. Krishnan and R. Pandian, for Respondent. 
The Court delivered the following 


JupcMeNT.—This second appeal arises out of 
a suit for injunction. The subject-matter of 
the suit is a verandah in a building in N.S.C. 
Bose Road, Madras City. The first appellant 
Manohara Chetty, is the owner of the building. 
The building hasa ground floor and a first 
floor. The first floor has four rcoms and a 
verandah. The respondent, a  book-selling 
firm, is a tenant of the appellant, According 
to the appellant, the respondents tenancy 
comprised the four rooms on the first floor, 
exeluding the varandah. The Ist appellant 
came to Courtand asked for an injunction 
against his tenant, the respondent, because, 
according to him, the respondent was attempt- 
ing to occupy even the first floor verandah 
which was not part of the tenancy in his 
favour. 2 


2. Тһе respondent resisted the suit, asserting 
that its tenancy comprised the whole of the 
first floor, and this included the verandah as 
well. 


3. The trial Court recorded a finding that 
the respondent's tenancy of the first floor 
included the verandah and hence there was no 
question of the respondent interfering with any 
one else’s possession in that portion. On this 
basis, the trial Court dismissed the suit. On 
appeal, the appellate Court disagreed with 
this finding of the trial Court. The appellate 
Court found that only four rooms in the first 
floor had been let out to the respondent, and 
the verandah had always been retained with 
the owner. Notwithstanding this finding as 
to the subject-matter of the tenancy, the 
appellate Court proceeded to confirm the dis- 
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missal of the suit on another ground, namely> 
on the aspect of possession. On this aspect 
the appeliate Court recorded a finding that the 
first appellant was not in possession of the 
verandah on the date of the suit. According 
to the appellate Court, the verandah was in 
the possession of the respondent, as оп the 
date of the suit, the respondent having earlier- 
trespassed into that portion. 


4. The first appellant’s case had been that: 
he had let out Һе verandah to the 2nd 
appellant. The appellate Court did not reject 
this case of the 1st appellant, but recorded a. 
finding that the respondent had dispossessed: 
the 2nd appellant from the verandah. This 
finding was sought to be supported by reference- 
to what the appellate Court recorded as 
admissions made by the first and second appe? 
lants while giving evidence at the trial. 


5. The finding, which the appellate Court 
has rendered in the manner aforesaid, is. 
canvassed by he appellant-landlord in 
this second appeal. His learned counsel,. 
Mr. M.P. Subramanian, while relying on the 
appellate Court's favourable finding that the- 
respondent had no claim on the verandah as a 
tenant, did not urge that that finding concluded 
the case in the appellant's favour. Learned 
counsel was quite alive to the position that 
he had to dislodge the appellate Court's finding 
that the verandah was in the respondent's 
possession, for it was vital for the appellant to- 
establish his own possession of the verandah as 
on the date of the suit in order to ask for an. 
injunction from the Court in his favour. 


6. Ordinarily, a finding as to possession. 
must be regarded as a finding of fact, but 
even a finding of fact can be upset in second 
appeal on the score that there was no evi-. 
dence to support it or that it was based on a 
misconception. 


7. For recording the finding that neither 
the first appellant nor the second appellant was 
in possession of the verandah as the date of 
the suit, the appellate Court relied, out and 
out, on whatit considered to be their admis- 
sions in the witness-box. Referring to the 
evidence of the Ist appellant the appellate 
Gourt observed: 


Й 


“P.W. 2 stated that the defendant had 
trespassed into the room” (verandah). 


Referring to the testimony of the 2nd appellant: 
the appellate Court said:— 
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“In fact, P.W. 3 has admitted that he was 
driven out of the suit premises”. 


-3 The argument of Mr. Subramanian 
before me was that the so-called admissions, 
which the appellate Court has attributed to 
the lst and 2nd appellants, do not amount 
to proof, in law, that on the date of the suit 
it was the respondent who was in possession of 
-the verandah, and not the appellants. Accord- 
ing to learned counsel the lst appellants 
statement that the respondent ‘had trespassed 
‘into the room’ cannot be equated to a full-scale 
admission on his part that the respondent 
thavisg trespassed into the verandah, had held 
fast to itand remained in possession as on the 
-date of the suit, Referring to the evidence 
of the 2nd appellant, Mr. Subramanian sub- 
mitted that all that the 2nd appellant had 
;admitted was that he was physically man- 
thandled out of the verandah. ‘This statement, 
according to learned counsel, cannot amount 
‘to a comprehensive admission that the second 
‘appellant was altogether dispossessed of the 
-verandah, under his tenancy. 


‘9. I find considerable force in learned 
counsel's argument. Manifestly, the appellate 
Court's finding on the vital issue of possession 
is based wholly and exclusively on what it 
regarded as self-defeating admissions on the 
part of the 1st and 2nd appellants. The 
"Court did not find, and did not rely on, any 
other piece of evidence or material on record 
to support its conclusion. It is, therefore, 
pertinent to examine, in this second appeal, 
whether the appellant’s admissions, such 23 
they were, constitute evidence on which any 
judicia) Tribunal, properly instructed in the Jaw, 
could have legitimately rested its determination 
that possession of the suit verandah was with 
the respondent and not with the appellants at 
the time of the institution of the suit. 


10 The law by no means regards admission as 
[conclusive proof of the matters admitted. This 
is because to a Court of law admissions are 
but statements which do no more then suggest 
an inference as to some fact or facts in issue. 
{(Ѕее sections 31 and 17 of the Indian Evi- 
[dence Act, 1872). It is, therefore, important 
qthat the Court should examine any given 
Jadmission inside out to see if it suggests any 
{clear inference on the fact in issue against the 
party making it. For а Court to draw an 
jadverse inference against a party on the basis 
Jof what he is stated to. have admitted, the 
{admission must be unequivocal. It must also 
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be comprehensive. It must go the whole-hog, 
as it were, on the point at issue. If a party’s 
admission falls short of the totality of the 
Tequisite evidence needed for legal proof of 
a fact in issue, such an admission would be 
only a truncated admission. It follows that in 
such a cese it cannot support a valid judicial 
determination, unless it be that the Court is 
in a position to find other evidence before it 
to make up for the deficiencies in the admis- 
sion. 


1j. Turning to the so-called admissions 
relied on by the appellate Court in the present 
case, the first appellant's statement to the 
effect that the respondent had trespassed into 
the verandah can by no means lead to the 
one and only inference that at the time of the 
institution of the suit, the lst appellant was 
still out of possession. This is because the Ist 
appellant did not say that the respondent’s 
act of trespass occurred just before the suit or 
that it persisted till that date. As for the 2nd 
appellant’s statement that he was ‘thrown 
ош? from the verandah, this cannot amount 
to an all-out admission that he was dispossessed 
of the verandah, lock stock and barrel. I am 
accordingly satisfied that the admissions relied 
on by the appellate Court, even accepting 
them at their face value, cannot support its 
determination of the issue as to possession. 


12. If we disregard the appellate Court’s 
interference from the so-called admissions of 
the appellant, as I have demonstrated we 
should, what else is there to support the 
appellate Court’s determination on the question 
of possession ? The answer is, nothing. 


13. The respondent had filed a cross-objec- 
tions to the second appeal. In the memor- 
andum of cross-objections the respondent seeks 
to canvass the appellate Court's finding that 
the respondent's tenancy did not include the 
suit verandah. I think that the procedure , 
adopted for filing the cross-objections is based 
on a misconception of the respondent forensic 
rights in this appeal, Under our law of civil 
procedure, the respondent to an appeal has п 
need to file a regular cross-appeal or even a 
cross-objections, if all that he desires is to 
support the lower Court's decree in his favour 
on a ground decided against him by that Court. 
For, it is open to him to'urge in the other party's 
very appeal that the finding of the Court below 
against him on any given aspect ought to have 
been in his favour. (See Order 41, rule 22, 
Civil Procedure Code. F, threfore, reject 


п) 


the cross-objections filed by the respondent in 
this case as unnecessary and misconceived, 
but I proceed nevertheless to consider, on 
the merits, the respondents contention that 
the appellate Court was in error in recording 
a finding that the tenancy. in the respondents 
favour did not comprehend the suit verandah. 


14. The appellants Court had set out . in its 


judgment the materials on the basisof which 
it had arrived at a finding on the issue as to 
the subject-matter of the tenancy-a conclusion 
which differed from that of the trial Court, 
The appellate Court had referred to, and relied 
on, a number of documents such as property 
tax assessment registers, account-books and 
rent receipts, and these included a document 
or two which had been marked on the respon- 
dent's side as well. The appellate Court had 
also gone in to the relevant oral evidence on 
the subject. On а consideration of the entire 
evidence, the appellate Court concluded; 
“Therefore, the theory of the defendant that 
the defendant isa tenant of the entire pre- 
mises has got to be rejected". This conclusion 
based as it із ор 
cannot be regarded as erroneous in point of 
law. It has not been, and it cannot be, urged 
that the appellate Court's finding is perverse or 
is otherwise vitiated by any legal fiaws in 
reasoning. ` 


15. In the result, the second appeal is allowed. 
The judgments and decrees of the: Courts 


below are set aside. ‘The appellants will have. 


a decree for permanent injunction аз: prayed 
for by them against the respondent. The cross- 
objections filed by the 
dismissed. I make no order as to costs, both 
in the second appeal and in the cross-objections. 


R.S. 


——— 


Second appeal allowed. 
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IN THE HIGH COURT OF JUDICATUR E 
AT MADRAS. | 


Prasent:—V. Balasubrahmanyan, j. 


Y.V.P. Thangaraju Ap peliant* 


U.. 


K.Y. Perumal Chettiar and others 
ao Respondents. 


Indian Partnership Act (IX of 1932), section 
43 —Partnership-at-wijl—Date of dissolution ој 
partnership—Notice issued by lawyer on behalf of 
one partner to another—Reference to stoppage of 
business on а particular date in the notice—Notice 
not to be regarded as notice of dissolution—Notice of 
dissolution whether can bring about dissolution 
Tetros pectively. 


In-the law of partnership, stoppage of the 
partnership. business is, one thing; dissolu- 
tion of partnership is another. Carrying on 

business is no, doubt, the purpose of partner- 
ship, and discontinuance of business ordinarily 
puts an end to the main partnership activity, ' 
but it does not, by itself sunder the legal rela- 
tionship between the partners. Indeed, there 

are cases, where even after dissolution, the 
business may be carried on, ‘if only for the: 


* purpose of the more beneficial winding up of 


the affairs of the partnership. In the present 
case, the lawyer's notice dated 5th July, 1965, 
on its terms cannot be regarded as a notice of 
dissolution at all, much less as a notice dissolv. > 
ing the firm as on 6th June, 1964. [Para. бу 


Retrospectivity and retroactivity as modes of 
laying down legal rights and obligations e* post 
Jacto are privileges peculiarily given to the 
Legislature and within a limited field, to sta- 
tatory instrumentalities, to exercise as law-give- 
тз. Parties to an agreement are not in the 
position of law-givers and hence they cannot 
strictly, alter their past by contractual terms. 
They can only agree upon things to be done, 
or to be forborne, in the here and in the 
hereafter. This is why it is said, very ассига- 
tely, that persons who become partners 
cannot start their partnership with retrospec- 
tive effect, that is to say, from a time before 
they brought themselves together in agreement. 
The ptinciple must apply with equal, if not 
greater, force to dissolution by unilateral 


"S.A. Nos. 794, 795 and 1119 of 1975. AM 
Е А З 22nd December, 1978. 
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notice under section 43 of the Partnership 
Act. Partnership, it need hardly be said, is a 
creature of contract between persons, and till 
that relationship is effectively put an end to, it 
subsists. In the case of partnership for a term 
certain the agreement itself clearly envisages 
that the firm should get dissolved with the 
expiry of the period. In the case of partner- 
ship-at-will however, the firm continues inde- 
finitely, which is only another way of saying 
that it will last ag long as the consensus bet- 
ween the partners lasts, to carry on the 
partnership together. When once there is dent 
or dissonance in that consensus, the basis ге» 
quisite for its continuance goes. This is why the 
statute, in section 43, provides for dissolution 
аз а certain consequence of even a mere unila- 
teral notice by a single partner. But this 
necessarily implies that till the eventuality 
occurs the continuance of the partnership 
relationship ia not only a verifiable fact, but 
is unquestionable in law. If the law were not 
so, and if a partner-at-will were regarded as 
as having the power to dissolve the partnership 
from an anterior date by issuing a retrospective 
notice, what prevents him from effecting dissolu- 
tion of the firm as from the very next day 
after the commencement of the partnership 
setting at naught the entire factual duration 
of the firm thereafter ? The intention of section 
43 is not to give the partner-at-will a right to 
obliterate his past relationship with his other 
partners to the littlest extent; the section only 
provides for an easy, free mode of bringing 
about an end to partnerships-atewill, presum- 
ably on the principle that nothing, in its 
nature, is intended or meant to be everlasting 
and even good things must have an ending. 
[Раға. 13.] 


Having regard to the scheme underlying part- 
nership law as codified, and having particular 
‘concern for the nature and incidents of part. 
nerships-at-will the provision in section 43 (2) 
of the Partnership Act cannot be read as 
entitling a partner to undo a partnership with 
retrospective effect. A partner-at-will can un- 
‘doubtedly name a date as from which the firm 
‘would stand dissolved, but that date can in no 
Case be prior to the date of issue of his notice. 
It would be proper to construe the provision 
‘nly as entitling the partner to notify the dis- 
solution in futuro. This way of reading the sec- 
tion would, no doubt, tend to give the partner- 
-at-will a means of postponing the dissolution to 
a later date by unilateral declaration. But, 
even if he does so, he would not thereby be 
Tendering the position of his copartners any 
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the worse for it, which hardly would be the 
case if he were given the power to put an end 


to the partnership with retrospective effect. 
[Para. 14. ] 


Case referred (0: — 


Fazal Bhat Dhaia v. The Custodian Eyacuee Pro- 
berty, (1962) 1 S.C.R. 456: (1963) 1 S.C J. 286: 
А.Т.К. 1961 S.C. 1397. 


Appeals against the decree of the District 
Court, Salem in Appeal Suit Nos. 103, 104 and 
121 of 1974 respectively preferred against the 
decree of the Court of the Subordinate Judge 
of Salem in Original Suit Nos. 272 -and 274 
of 1965. | 


Sethujatnam, for Appellant. - 


R. Krishnamurthy, for Respondents. 
The Court delivered the following 


Jupement.—These second appeals, three in 
number, r2ise а common point. They arise 
out of suits for dissolution of partnership filed 
by a partner against his other partners. Two 
firms аге sought to be dissolved in the two 
actions. 


2. The controversy between the parties in 
these second appeals is extremely limited in 
scope. It is about the precise date when the 
partnership, in the case of either firm, become 
dissolved. The date of dissolution becomes 
highly important for the purpose of determining 
questions relating to accounting between the 
Parties. According to the appellant, the 
partnership were dissolved on 6th June, 1964. 
The Courts below rejected this contention. 
They held that the firms got dissolved on 5th, 
July, 1965. The appellant’s endeavour in 
these second appeals is to get the date of 
dissolution placed at 6th June, 1964. 


3. Exactly when a partnership gets dissolved 
might be thought to be a question : which is 
predominantly, if not wholly, a question of fact. 
In this case, however, the question has to be 
dealt with and determined as one of law, invol- 
ving, as it does, an application of section 43 
of the Indian Partnership Act, 1932 and the 
construction of certain notices purporting to 
bring about the dissolution. 


4. The two firms in question in these proceed- 
ings were constituted under regular deeds of 
partnership. It is common ground that the 


TIJ 


deeds did not contain any article or clause 
fixing the duration of the partnership. The 
result was that they were merely partnerships- 
at-will. The deeds do not also provide for 
any particular mode of dissolution er taking 
accounts. This meant that tbe matters relating 
to their dissolution were to be governed wholly 
‘by the relevant provisions of the Indian partn- 
ership Act, 1932. 


5. Section 43 of the Act provides for а 
special mode of bringing about dissolution of 
partnerships-at-will. The section is in the 
following terms: 


“Where the partnership is at will, the firm 
may be dissolved by any partner giving 
notice in writing to all the other partners of 
his intention to dissolve the firm ; 


2. The firm is dissolved as from the date 
mentioned in the notice as the date of dissolu- 
tion or, if no date is so mentioned, as 


from the date of the communication of 
the notice." 
$. Inthe Courts below the appellant relied on 


two sets of notices issued by him to the other 
partners as constituting notices of dissolution 
in terms of section 43. The first was a set 
of lawyer's notices dated 5th July, 1965 identi- 
cally worded in the case of the two firms. 
"The appellant relied on the following words 
used by the lawyer in those notices: 


“Our clients and you were running art silk 
родов till it was stopped on 6th June, 
1964”. 


"The reference to the stoppage of the partner- 
ship businesses on 6th June, 1964 was sought 
to be relied on by appellant as amounting to 
giving to the other partners notice of dissolution 
effective from that date. Both the Courts below 
however, rejected this construction of the legal 
notices. I agree with their view. In the law of 
jPartnership, stoppage of the partnership busi- 
ness is one thing; dissolution of partnership is 
quite another. Carrying on business is, no 
Jdoubt, the purpose of partnership, and discon- 
tinuance of business ordinarily puts an end to 
{the main partnership activity; but it does not, 
by itself, under the legal relationship between 
the partners. Indeed, there are cases where, 
qeven after dissolution the business may be 
carried cn, if only for the purpose of the more 
beneficial winding up of the affairs of the 
(partnership. In the event, the lawyer’s notices 
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dated 5th July, 1965, on their terms, cannot 
regarded as notices of dissolution at all, much 
less notices dissolving the firms as on 6th June, 
1964. i 


7- The appellant then relied on a set of two 
telegrams which he had issued in this regard to 
his other partners. Both were sent by 
teleprinter on 29th December. 1965. The tele- 
graphic language was identical in both cases. 
The appellant underlines the following words 
às words which brought about the dissolution 
of the firms on 6th June, 1964:— 


“INTIMATING THE DISSOLUTION 
OF PARTNERSHIP......AS_ ON 6TH 
JUNE, 1964, PURSUANT TO EARLIER 


NOTICE”, 


8. Mr. R. Krishnamoorthy, learned counsel 
for the respondents, however, said that orn a 
plain reading, the telegrams merely referred to 
the earlier lawyer’s notices dated 5th July,1965. 
His argument was that when those earlier 
notices did not, in terms talk about dissolution 
at all, the subsequent telegrams cannot hope 
to achieve dissolution by inviting a bare refer- 
ence to the earlier notices, which only related 
to cessation of business and nothing else. 


9. While I agree that a mere reference to the 
earlier notices can only be taken аз reiteration 
of the appllant’s assertion as to the discontinuan- 
ce of business, I do not accept the implication 
in the argument that the telegrams stop short 
with a repetition of the gist of the carlier notices. 
For unlike as in the lawyer's notices, we find the 
telegrams speaking about “dissolution” of the 
firm, in express terms. As a matter of reasonable 
construction of their language, ї am inclined 
to regard these telegrams as constituting notices 
of dissolution. Brevity, must be remembered, 
in the soul of telegrams, and because this is 
so, Courts, in my view, must construe them 
liberally supplying requisite words of their own, 
even, to make sense. That is the way any 
addressee of the telegram would interpret the 
words, and that is tbe way the .sender 
also intends and expects his words to be 
understood by one and all. To construe the 
telegrams in these cases in the way learned 
counsel for the respondents asks me to 
do would be to blind my-self to the and words, 
*INTIMATING THE DISSOLUTION” 
which were words which the appellant paid 
for and which he got the telegraphic authorities 
to send over the wires to his partners. Constru- 
ing the words in the manner appropriate to 
telegraphic English, Y am satisfied that Ьу. 
these telegrams the appellant ünmistakàbly 
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purported to notify to his- other partners the 
dissolution of the two firms. 


10. Mr. Sethuratnam, learned counsel for the 
appellant, pursued this line of construction 
further and urged that I must accept the 
terms of the telegrams ов their face value and 
proceed. to hold therefrom that the firms stood 
dissolved on 6th June, 1964, as declared in the 
-telegrams. 1 ата prepared to go a little way 
along with learned counsel and accept that the 
language of the telegrams is capable of being 
understood as notifying the dissolution of the 
firms as.on 6th June,1964. But saying this as a 
matter of construction does not mark the end 
of our inquiry in this.case..For the question 
has been raised and, therefore, requires to be 
answered, as to whether the telegrams dated 
29th December, 1965, can, in law, bring about 
a dissolution of the firms as from anterior 
date, namely, 6th June, 1964. For an answer 
to this question, one has to turn to the text 
of section 43 of the Partnership Act. 


11. Advancing arguments on the terms of 
section 43 of our Act, Mr. Sethuratnam said 
that it was quite elear that while the Legislature 
provided for the dissolution of partnerships-at- 
will by the simple expedient of a unilateral 
notice of dissolution by one of the partners to 
the rest, the Legislature also declared in thesame 
section as to what the effective date of dissolu- 
tion would be under such a notice. Learned 
counselsaid that in the matter of dissolution 
by notice, the partner may either make men- 
tion ofa particular date or make no mention 
of any date whatever for the firm's dissolution. 
Sub-section (2) provided for both the contin- 
gencies. Ifno date is mentioned in the notice, 
then, according to the section, the actual date 
of communication of the notice must be 
deemed to be the effective date of dissolution. 
But in all other cases, that is to say, in cases 
where the notice specifies a given date 
for the purposa of dissolution, then that would, 
in law, mark the effective date-line for dissolu- 
tion of the partnership. In such cases, learned 
counsel said, neither the date of issue nor the 
date of communication of the notice would be 
pertinent. They would be matters of indiffer- 
ence. He further urged that where the notice 
mentions a given date of dissolution, it would 
not be open to a Court to ignore it and substi- 
tute the date of communication of the notice 
as the effective date of dissolution. To do во, he 
said, would be to go against the -grain of 
section 43. He said that this would be the 
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position whether the date of dissolution notified. 
by the partner is anterior to, or subsequent to, 
the date of the notice itself. 


12. Mr. Krishnamoorthy argued, on the other 
hand, that however the words of section 43 (2y 
might read on the surface, the statute does not 
and cannot countenance a partner possessing the 
right or the ability to terminate’ -his partner- 


ship, with retrospective effect, by merely 
mentioning an anterior date in- his notice of 
dissolution. : С 


13. I agree with Mr. Krishnamoorthy's conten 
tion. Retrospectivity and retroactivity, as 
modes of laying down legal rights and- obliga- 
tions ex fost facto, are privileges peculiarly 
given to the Legislature and, within .a limited 
field, to statutory instrumentalities, to exercis 
аз law-givers. Parties to an agreement are not 
in the position of law-givers, and hence they 
cannot, strictly, alter their past by contractual 
terms. ‘They can only agree upon things t 
be done, or to be forborne, in the here and in 
the hereafter. This is why it is said, very 
accurately, that persons who become partners 
cannot start their partnership with retrospece 
tive effect, that is to say, froma time before 
they brought themselves together in agreement 
This principle must:apply with equal, if not 
greater -force to dissolutions by wuniiatera 
notice under section 43. Partnership, it! 
need hardly be said, is a creature of contrac 
between persons, and till that relationshi 
effectively is put an end to, it subsists. In the 
case of partnership for a term certain, the 
agreement itself clearly envisages that the firm 
should get dissolved with the expiry of th 
period. In the case of partnerships-at-will, 
however, the firm continues indefinitely, 
which is only another way of saying that iti. 
wil] last as long as the consensus between thef 
partners lasts, to carry on the partnership 
together. When once there is a dent or 
dissonance in that consensus, the basic : requi- 
site for its continuance goes. - This is why thef 
statute, in section 43, provides for dissolution} 
as a certain consequence of even а mere unila-} 
teral notice by a single partner. But this 





















relationship is not only a verifiable fact, 
is unquestionable in law. If the law were пої? 
80, and if a partner-at-will were regarded ast: 
having the power to dissolve the partnership as}: 
{топ an anterior date by issuing а retrospec-| 
tively notice, what prevents him from effecting 
dissolution of the firm as from the very next} 


ту 


day after the commencement of the partnership 
setting at naught the entire factual duration 
of the firm thereafter? 


The intention of section 43 is not to give the 
partner-at-will a right to obliterate his past 
telationship with his other partners to the 
littlest extent; the section only provides for an 
easy-free mode of bringing about an end to the 
partnership-at-will, presumably on the princi- 
ple that nothing, in its nature, is intended or 
meant to be everlasting and even good things 
must have an ending. 


l4. Having regard to the scheme underlying 
partnership law аз codified, and having 
particular ccncern for the nature and  inci- 
idents of partnerships-at-will I am satisfied that 
the provision in section 43 (2) of tbe Partner- 
ship Act cannot be read as entitling a partner 
to undo a partnership with retrospective effect. 
A partner-at-will can, under the section, 
vadoubtedly name a date as from which the 
firm would stand dissolved, but that date can, 
in no case, be prior to the date of issue of his 
notice, Jt would be proper to construe the 
provision only as entitling the partner to notify 
the dissolution in futuro. This way of reading 
the section would no doubt, tend to give the 
partner-at-will а zmeaes of postponing the 
idissolution to a later date by unilateral declara- 
ton. But even if he does so, he would not 
thereby be rendering the position of bis 
co-partners any the worse for it, which hardly 
would be the case if he were given the power to 
put an end to the partnership with retrospec- 
tive effect. 


15. 'Thereis not much case-law on this par- 
ticular topic of dissolution of partnership-at-will 
Lindley, 13th Edition (1971), writing on the 
comparable provisions of section 32 (c) of the 
English Partnership Act, 1809 says that the 
notice of dissolution may have to be prospective. 


16. Mr. Sethuratnam brought to my notice a 
decision rendered by the Supreme Court which 
was supposedly in his favour: Fazal Bhai Dhaia 
v. The Custodian Evacuee Property, New Delhi.+ 
He relied on the headnote which the 
A.LR. carried in its report: 


“Date on which deed of dissolution is exe 
cuted is date of dissolution notwithstanding 
that a future date is mentioned ag date of 
dissolution" [Para. 10] 


—— 


1 S.C. 286: 





1. (1962) 1 S.G.R. 456: (1963) 
A.LR. 1961 S.C. 1397. 


M 07—60 


THANGARAJU V. PERUMAL GHETTIAR (Balasubrahmanyan, 3) 


` regular deed of dissolution. 
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17. Plainly, this headnote does not help the 
appeliant, for it does not say that a partnership- 
atwill can be dissolved with retrospective effect. 
But there is more to be said about this head- 
note. As I shall presently show, the headnote 
has got the Supreme Court’s decision all wrong 
with the regult that iz completely misled 
learned counsel during argument. What is: 
more, the error in the headnote had also got 
into the post-1961 edition of a well-known 
text-book on the subject. What the headnote 
had. put down as a statement of the law con- 
tained in the judgment is the very antithesis of 
what the Supreme Court had written. The 
Supreme Court was concerned with a firm's. 
dissolution which was brought about by a. 
In that deed, the 
dissolution was purported to be effected as 
from an anterior date. The Supreme Court 
held that this result cannot be brought about, 
and the dissolution took effect only from the 
date of the deed. 'The relevant passage at 
paragraph 10 of the Supreme Court’s judgment: 
reads as under: 


“The next contention raised in the appea' 
is....that in view of section 43 of the Indian 
Partnership Act the paztnership stood dissol- 
ved from 2nd November, 1948... .'T'he deed 
of dissolution was dated 12th August, 1949: 
.....The mention of the date 2nd Novem- 
ber, 1948, as the date of dissolution cannot, 
therefore, be accepted. The firm must, 
however, be held to have been dissolved on 
12th August , 1949 on which date the deed: 
of dissolution was executed”. 


If even in a consensual dissolution by a deed 
signed by all partners, the firm cannot be 
dissolved with retrospective effect, there is an 
a fortiori justification for the view that a uni- 
lateral notice by a partner in a parinership-at-. 
will cannot effectuate the firm's dissolution as 
from an anterior date. 

Жай» n $ 

18. I had earlier held that the appellant’s: 
telegrams dated 29tk December, 1965 to his 
co-partners constitute notices of dissolution. 
The only part of the notices which the law 
cannot give effect to is the antecedent date 
set down therein as the date of dissolution. 
Sans this date, the notices must, in my opinion, 
be treated as notices which do not fix any 
particular date as the date of dissolution. For 
fhis construction to be adopted we have the 
example of the Supreme Court's decision in the 
case I have cited. It follows, therefore, that the 
appellant's telegrams in this case must be regard. 
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ed as effectuating the dissolution of the two firms 
as from the date of delivery of the the telegrams. 
The receipt of the telegrams by other partners 
is not disputed. If would therefore, be proper 
to mark the date of dissolution of the two 
firms as 20th December, 1965, 


19. The Ciourts below, however, had quite a 
different assessment of the legal position 
emerging from the appellant’s notices. Accord- 
dog to them, the appellant's notices resulted in 
Placing the dissolution date as 5th July, 1965. 
The Courts below had plumped for tnis cate, 
apparently because this was the day on which 
the initial, legal notices were issued by the 
appellant to his other partners. But, as I had 
earlier explained, the lawyer’s communications 
‘Of Sth July, 1965, contained no notice of termi- 
nation of the partnerships. All they did was 
to proclaim that the businesses were stopped 
from 6th June, 1954. If then, the lawyer’s 
notices were not notices of dissolution, the 
‘date of their issue or even the actual date of 
their communication to the other partners can 
have no validity or significance as notices of 
"dissolution under section 43. 


20. I have no doubt in my mind that in this 
case the dissolution of the two firms was 
brought about only by the appellant's tele- 
grams dated 17th December, 1965, and the 
dissolution took effect from the dates of their 
‘communication to the partners, on which there 
‘seems to be no dispute, whic. is 20th Decem- 
ber, 1965. 


21. So while rejecting the appellant’s conten- 
tion that the firms must be held to have been 
dissolved as on 6th June, 1964, I must modify 
the finding of the Courts below and hold 
that the dissolution took effect on 20th 
December, 1965. Subject to this modification 
of the decree of the Courts below, the appeals 
are dismissed. There will, however, be no 
order as to costs. 


R.S. 


Appeals dismissed. 
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IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 


Presenr:—M.M. Ismail and S. Mohan, 77. 
Manivannan Appellant* 
De 


His Excellency the Lt. Governor, Pondi- 

cherry State, representing the President of 

the Indian Republic and others 
Respondents. 


Constitution of India (1950), Articles 300, 293— 
Government of Union Territories Act (XX of 1963), 
section 55— Suit for compensation against G overn- 
ment of Pondicherry—Proper partyto be impleaded is 
Government of India. 


In a suit for compensation against the Govern- 
ment of Pondicherry the plaintiff impleaded 
(1) the Lt. Governor representing the State of 
Pondicherry and representing the President 
of the Republic of India (2) the Chief of 
Contributions Department of the Pondicherry 
State and (3) the Secretary, Finance Depart. 
ment, Pondicherry State. The suit was 
dismissed by the trial Court. On appeal by 
the plaintiff, 


Held: In a suit connected with the administra" 
tion of a Union territory like Pondicherry 
the party to be impleaded is the Government 
of India. In view of the fact that in the 
instant case, the proper party against whom 
the appellznt claimed relief had not been 
impleaded as a party to the suit, the suit could 
not have been proceeded with against the 
defendants who were actually impleaded to the 
suit. Hence, whatever may be the merits of 
the claim of the appellant, since he could not 
claim any relief against the three defendants 
whom he had actually impleaded as parties in 
the suit, even if he had succeeded in establish- 
ing his claim, the suit by the appellant was 
rightly dismissed though for different reasons. 

[Paras. 8 and 10.) 


Appeal against the decree dated 30th Decem- 
ber, 1972 of the District Judge (II Additional), 
Pondicherry in Original Suit No. 32 of 
1969. 


J. Stainsias and N. Rajaram, for Appellant. 


The Government 
Respondents. 


ышы шшш o 
*App. No. 98 of 1975, -19th June, 1979, 


Pleader, Pondicherry, for 


1) 


The Judgment of the Court was delivered by 


Ismail, 7.—The plaintiff in O.S. No. 32 of 1969 
on the file of the Court of the Second Addi- 
tional District Judge, Pondicherry is the 
appellant herein. 


2. The suit wasinstituted by the Appellant 
for recovery of a sum of Rs. 1,63,180 on the 
following allegations: — 


3. The appellant became the successful 
bidder on 18th December, 1963, for toddy shop 
"No. 1 of Villianur Commune for a duration 
of there years from 1st January, 1964 against 
sum of Rupees Forty-five thousand and five 
'hundred and eighty three per year and the 
'toddy shop had worked well during the year, 
1964 and taxes due to the Government have 
‘been fully and regularly paid; as per order 
-dated 14th April, 1965, the Government has 
«declared the licencee as deprived of his right 
of auction and ordered the closing of bis shop 
fer the reason that he has not paid the taxes- 
‘for the months of March and April, 1965 and 
that he had committed several petty offences; 
‘really the Government had intended at any 
-cost to bring the appellant to ruin and even to 
make him quit the Pondicherry State because 
‘he was not willing to bow before some people; 
-on 16th April, 1965, the Contribution Depart- 
ment had affixed seal on the shop; on the 17th 
of the same month, on the order of the Chief of 
‘Contributions Department, the employees of 
‘the Department, accompanied by policemen 
and military men have effected the removal 
by some tree climbers of the pots oi toddy and 
:got the spathes out and damaged; on appeal 
by him, the High Court of Judicature, Madras, 
has by its appellate judgment dated 30th April, 
1965 quashed the order dated 14th April, 1965; 
following notification of the said appellate 
judgment, the Government has got the seals 
removed from theshop; butit had not been 
possible to run the shop after the cutting of 
the spathes as there was no production of 
'toddy; the appellant had sustained heavy losses 
through the illegal acts of the Department; 
-and he had hurt his business, Jost enormous 
‘sums paid to the owners of the trees, those 
paid to the workers and his own profit. It is 
on these allegations he put forward a claim 
of Rs. 1,63,180/- as compensation. 


4. To this suit, he had impleaded the following 
as defendants; (1) The Lt. Governor represent-. 
ing the State of Pondicherry and representing 
the President of the Republic of India; (2) 
‘The Chief of Contributions Department of 
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the Pondicherry State; and (3) The Secretary, 
Finance Department, Pondicherry State. 


5. The defendants put forward a number of 
defences to which it is unnecessary ‘to refer in 
view of the narrow compass within which we 
propose to dispose of the appeal, and ultimately 
the learned Second Additional District Judge 
dismissed the suit. It is against this 
dismissal the present appeal has been preferred 
by the plaintiff in the suit. 


As soon as the learned counsel for the appel- 
lant opened the appeal, we asked the learned 
counsel as to how the appellant could sustain 
his claim for compensation from the three 
defendants to the suit as mentioned above. 
The learned counsel represented that the 
appellant was suing only the Government of 
Pondicherry for compensation for the damage 
done to him by the illegal acts of the officers 
of the Pondicherry Government. We pointed 
out to him that the impleading of the defen- 
dants did not indicate that the appellant was 
suing the Government of Pondicherry and on 
the other hand, it would give an impression 
that the appellant was suing the three defen- 
dants personally. In fact, the plaint itself shows 
that the appellant was suing the three defen- 
dants in their respective capacities as indicated 
in the cause title itself. If so, the appellant was 
not certainly suing the Government of Pondi- 
cherry. If the intention of the appellant was to 
sue the Government of Pondicherry, he had not 
impleaded the Government of Pondicherry as 
a defendant as prescribed by law. 


6. Іа this contest, it is necessary to refer to 
the relevant constitutional and statutory pro- 
visions. Article 300 of the Constitution deals 
with suits and proceedings and clause (1) of 
the said Article states: 


**(1) The Government of India may sue or 
be sued by the name of the Union of India 
and the Government of a State may sue 
or be sued by the name of the State and 
may, subject to any provisions which may 
be made by Act of Parliament or of the 
Legislatute of such State enac:ed by virtue 
of powers conferred by this Constitution, sue 
or be sued in relation to their respective 
affairs in the like cases as the Dominion 
of India and the corresponding provinces or 
the corresponding Indian Siates might have 
sued or been sued if this Constitution had 
not been enacted,”” 
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7. There is a separate part in the Constitation 
namely Part VIII dealing with the Union, 
Territories. Article 239 is one of the Articles 
included in that part. Clause (1) of Article 
239 states: ` 


1) Save as otherwise provided by Pariia? 
ment by law, every Union Territory shal 
be administered by the President acting, to 
such extent as he thinks fit, through an 
administrator to be appointed by him with 
such designation ashe may specify.” 


8. The Parliament has enacted the Govern- 
ment of Union Territories Act, 1963, ie., 
Central Act XX of 1963. Section 55 of this 
Act deals with contracts and suits, 


This section states:— 


For the removal of doubts it is hereby declared 
that— 


“(а) аһ contracts in connection with the 
administration of a Union Territory are 
contracts made in the exercise of the 
executive power of the Union; 


(5) al Jesuits and proceedings іп connection 

with the admininstration of a Union Territory 

shall be instituted by or against the Govern- 
.ment of India." 


Thus, it is clear that in a suit connected 
with the administration of a Union Territory 
like Pondichery, the party to be impleaded is 
the Government of India. But in this сазе, 
аз we pointed out already, the first defendant 
is the Lt. Governor representing the State of 
Pondicherry and representing the President of 
the Republic of India. Even the learned 
counsel for the appellant had to admit that 
the Chief of Contributions Department, State 
of Pondicherry (the second defendant) and 
the Finance Secretary of the Government of 
Pondichery (third defendant) certainly were 
neither necessary nor proper parties to the 
suit because the appellant did not claim any 
relief against them and he was claiming relief 
only against the Government of Pondicherry. 
? 


9. Therefore, the only question that really 
has toba considered is whether the proper 
party has been impleaded when the appellant 
impleaded the Lt. Governor representing the 
State Pondicherry and representing the 
President of the Republic of India as the first 
defendant. 
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10. From what we have indicated above from 
the provisions of the Constitution and the 
Government of Union Territories Act, 1963, 
the proper pariy should have been the 
Government of India and certainly the 
Government of India had not been impleaded 
as a party to the suit. In view of the fact that 
the proper party against whom the appellanti 
claimed relief had not been impleaded as a 
party to the suit, the suit could not have been 
proceeded with against the defendants who 
were actually impleaded to the suit, Hence, 
whatever may be the merits of the claim of the 
appellant herein, since the appellant could not}: 
claim any relief against the three defendan 
whom he had impleaded as parties to the suit, 
even if he had succeeded in establishing his 
case, the suit by the appellant was rightly 
dismissed though for different reasons. In view 
ofthis the appeal fails and is dismissed, But, 
there will be no order as to costs. 









S.J. Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE. 
AT MADRAS. 


PazsENT:— 7. Ramaprasada Rao, СЭ. and S. 
Mohan, 3. 

Nellai Cotton Mills (P.) Ltd.  ..Peiitioner*- 
v. 


The Executive Officer, Office of the Town 
Panchayat, Thachanallur and another 
‘ Respondents. 


Tamil Nadu Public Health Act (111 of 1939),— 
Constitution of India (1950), Seventh Schedule, 
List 11, Entry 49—Lewy of water-tax by Panchayat 
p шы дад; on land and building—Held 
дайа. 


The petitioner, a private limited Company, 

challenged the validity of the imposition of 
water-tax by a Town Panchayat and contend- 

ed thatit was a fee and as no service was. 

rendered to the petitioner, the levy was pre- 

mature. The petitioner also contended that if : 
it was a tax, then it was not authorised by 

law. 


Held: Water-tax was a tax, because ‘the levy 
or imposition was eo nominee termed as "tax" 
and not as ‘fee’. [Para. 9.} 





SRT E AER 





*W.P. No. 2078 of 1973, 10th November, 1978- 


EU 


"Water-tax is always made relatable to land 
ог building. The rate per cent. of such tax is 
Teckoned with reference to the quantum of 
property tax onthe land or building in ques- 
tion with a Panchayat, Municipality or Cor- 
poration. Though the expression water-tax 
was loosely adopted, as if it were a tax on 
water, in substance and in effectit was a tax 
on land and buildings and the owners of such 
lands and buildings. [Para. 13.] 


Опсе a legal] nexus between the tax imposed 
on the land or building on which water- 
«works are undertaken is established, then such 
a connection between the land and the tax 
thereon in a given case gives the clue to iudge 
whether it is a tax on land or building. Water 
tax which is inextricably connected with the 
land within the jurisdiction of the Panchayat, 
cannot be said to be so dissociated from 
auch land or building. (Para. 15.] 


"When once a levy was authorised under the 
xelevant provisions of both the Panchayats 
Act and the Public Health Act, it was not for 
the owner of the Jand and building to chalienge 
it on the only ground that such water supply 
was not useful to him, having regard to the 
copious supply of water from his own well 
inside the mill campus. ^o longasa nexus is 
established between such water works or water 
supply undertaken by the Panchayat pursuant 
to its statutory obligations under the Act, and 
the land or building, ара as long asit is in 
public interest and intended to serve the 
generality of the public, then the totality of 
the purpose and meaning of such Jevy has to 
be looked into for finding out whether it 
would come under Entry 49 of List II of the 
Seventh Scheduie to the Constitution. The 
High Court had no hesitation ќо hold that 
such a tax was not only authorised, but was 
also a legal one and that the legislature had 
the requisite competence to impose such a 
tax in the exercise of their legislative power 
which was derived from Entry 49 әз above. 
Section 25 of the Public Health Act and the 
ancillary provisions connected with it in the 
Public Health Act, andin turn incorporated 
in the Panchayats Act, were valid and they 
have been validly legislated upon. (Para. 17.) 


Cases referred to:— 


Municipal Commissioners у. Parthasarathi, I.L.R. 
(1888) 11 Mad. 341; Municipal Council v. 
Prasadarayudu, A.I.R. 1936 Mad. 857; Corpora- 
tion of Madras v. Sundaram, (1970) 2 M.L.J. 
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348: 83 L.W. 90; (Morris) Leventhal v. David 
Jones Lid., A.I.R. 1930 P.C. 129; Nizam Sugar 
Factory v. Bodhan Municipality, (1964) 2 An. 
W.R. 462: АТК. 1965 АР. 91; Municipal 
Council v. Narayana, (1975) 2 5.С.С. 497: 
1975 Tax. L.R. 2116: (1976) 1 S.O.J. 304: 
(1976) 1 M.L.J. (S.G.) 12: (1976) 1 S.C.R. 333: 
ALR. 1965 S.C. 2193; Corporation of 
Calcutta v. Liberty Cinema, (1965, 2 S.C.R- 
477: A LR. 1965 SC. 1107; Anant Mills v. 
State of Gujarat, 1975 "Tax L.R. 1540: (1975) 
2 5.С.С. 175: (1975) 3 S.C.R. 220: ALR. 
1975 S.C. 1234. 


Petition under Article 226 of the Constitu- 
tion praving the High Court to issue a writ 
of mandamus  forbearing the lst respondent 
from leying or collecting any tax under section 
25 of Tamil Nadu Public Heaith Act with 
respect to petitioner’s property situate in 
Thachanallur Panchayat, Tirunelveli District. 


V. Manivannan, for Petitioner. 


Government Pleader, for Respondent. 
'Yhe Order of the Court was made by 


Ramaprasada Rao, C.—The writ petitioner is a 
company incorporated under the Indian Com- 
panies Act. It is a textile mill and a private 
limited company. For the year 1970-71, the 
petitioner paid Rs. 4, 318, 22 towards property! 
tax, water tax арс library cess to the Town 
Panchayat, Thachanallur, Tirunelveli district, 
which is the first respondent in the writ peti- 
tion. For the year 1971-72, a general revision 
of the tax payable by the petitioner, among 
others, to the Panchayat was undertaken, 
and the tax was increased from Rs. 4, 318-22 
to Rs. 5, 834-79. On repiesentations made 
by the petitioner, a fresh assessment was made 
demanding a sum of Rs. 6,724.52, which com- 
prised of property tax, water-tax and library 
cess, reckoned in the ratio of 1:0.50: 0. 50. 
On further representations, the tax маз 
reduced to Rs. 6,081-38. Inter alic this amount 
represents a sum of Rs. 1,736.20 towards 
water tax. While this was the position, 
another notice of demand was issued on 28th 
October, 1972, whereby a sum of Rs. 7,059-68 
towards allthe three taxes was demanded. 
This included a sum of Rs. 2,942 towards 
water-tax. It is the admitted case that the tax 
on water has been increased from the ratio of 
0.50 to 0.75. The increase, according to the Pan- 
chayat, was due to the water supply scheme 
undertaken by the Panchayat at a cost of 
Rs, seventeen lakhs which was under execution. 
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The petitioner again protested. In particular, 
the petitioner’s case, so far as the increase in 
water tax was concerned, was that, since the 
Town Panchayat had at no time provided 
any water facility to the petitioner mills and 
as the water requirements of the entire mijls 
was met from a big well inside the campus, 
there was no warrant for the levy of water 
tax at all The petitioner has therefore come 
up to this Court for the issuance of a wriz of 
mandamus as against the Panchayat restraining 
them from levying and collecting the sum of 
Rs. 2, 942, as water-tax ünder the relevant 
provisions of the Tamil Nadu Panchayats 
Act read with those under the Tamil Nadu 
Public Health Act. 


2. The first contention of the petitioner ia 
that, even assuming that such a levy is con- 
ceivable under the provisions of beth the Acts, 
it is only in the nature of afee for services 
to be rendered and that the levy is premature 
since no such service has been provided on the 
date when the impugned notice of demand 
was issued and that, in any event, the fee 
claimed cannot be said to be commensurate 
with the services which the Panchayat is likely 
to render to the petitioner mills. 


_ 3. Without prejudice to the above contentions, 
it is stated that,as a tax can be imposed 
only with the authority of law and as Entry 
49 among other Entries, in List II of the 
Seventh Schedule to the Constitution of India 
does not enable the State Legislature to levy a 
tax on water or water supply by a Public 
Authority, such a levy is not authorised, and 
that, even assuming that the Acts referred to 
above enabled the first respondent to demand 
such a tax, such an imposition is beyond the 
legislative competence of the State Legis- 
lature. ' 


4. It is also specifically alleged that section 
25 of the Public Health Act violates the 
fundamental right of the petitioner under 
Articles 14 and 19 of the Constitution. 


5. In the counter affidavit filed on behalf 
of the first respondent as (vell as the second 
respondent, which is the State of Tamil Nadu, 
represented by the Secretary to Government, 
R.D.L.A. department, the fact that the 
demand was made as stated in the affidavit 
is not denied. In so far as water tax is 
concerned, reference is made to the proposal 
to execute a water supply scheme at a total 
cost of Rs. 17,00,000, and it is stated that, in 
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order to augment the resources of the 
Panchayat and for the proper execution and 
maintenance of such a water supply scheme, it 
became necessary to increase the rate of 
water tax from 50 per cent to 75 per cent. It 
is further stated thatthe Panchayat is autho- 
rised to levy water tax with the prior sanction. 
of the Government and that such a sanction 
has been obtained. (It is not disputed in this 
case that the water tax levied wasso  autho- 
rised by the Government). Tt is also stated 
that the water supply being intended for the 
general welfare of the people within the Town 
Panchayat and as it is one of the obligations of 
the Town Panchayat to provide protected. 
water supply, the petitioner cannot deny such 
a service voluntarily by himseif on the foot 
that it has enough and copious supply of water 
from its own well. It is for the petitioner to 
seek service connection for water from the 
Panchayat, but on that ground it cannot deny 
its liability to pay water tax. 


6. It will be convenient to refer to the 
relevant provisions of the Tamil Nadu Pancha- ` 
уаз Act (XXXV of 1958) and the Tamil 
Nadu Public Health Act (III of 1939). for, 
the purpose of appreciating the relative conten- 
tions of the parties. Chapter III of the 
Panchayats Act deals with the functions and 
powers of the Panchayat. Section 63 (g) says 
that it is the duty of the Panchayat to make 
resonable provision for carrying out the 
requirements of the village or town in respect 
of the sinking and repairing of wells, the 
execution, repair and maintenance of ponds or 
tanks and the construction and maintenance 
of water works for the supply of water for 
Washing and bathing purposes etc. Section 64 
(j) of the Act deals with the power of the 
Panchayat to make such provisions as it thinks 
fit for carrying out the reiyuirements of the 
village or town and inter alia refers to the 
construction of works of public utility and the 
provision of other facilities, for the safety, 
health, etc.,of the inhabitants of the village 
or town. The Pancbayats Act, as such, does 
notenumerate or enunciate as to what a 
water tax is, though sections 120, 121 and 122 
refer to house tax, profession tax and vehicle: 
tax. 


7. The Tamil Nadu Public Health Act, 1939s. 
which is applicable to the entire State, and 
which is admittedly applicable to the Town. 
Panchayat in question, defines a local authority 
as well as an urban local authority. *Local 


. authority', as defined in section 3 (20) means, 


IT] 


in any areain a district as defined in the 
Madras Local Boards Act, 1920, which is 
comprised within the jurisdiction of a Pancha- 
yat (constituted under the Madras Village 
Panchayats Act, 1950), the Panchayat con- 
cerned. ‘Urban јоса] authority’, as defined 
in section 3 (36) would include any Panchayat 
notified by the Government as an urban local 
authority for the purpose of the Act. Chapter 
ПІ of the Public Health Act specifically deals 
with water supply. Section 17 authorises the 
local authority (in this case the first respon- 
dent) if the Government so directs, to provide 
or arrange for the provisions of a sufficient 
supply of drinking water for consumption by 
the inhabitants of the area within its jurisdic- 
tion. Such water supply, as far as practicable, 
should not only be adequate, but should also 
becontinuous throughout the year besides 
being wholesome and fit for human consump- 
tion, Section 18 contemplates the local 
authority undertaking such water works, if so 
directed by the Government. In fact, 
section 18 (2) (a) enables the local authority 
with the sanction of the Government to 
construct water works for such supply of 
water, etc. Section 25, which is the charging 
section, reads as follows, — 


“25, (1) Any local authority may, with 
the previous sanction of the Government, 
and shall, if so directed by them, levy within 
its area or any part thereof any tax which 
may be necessary for providing water supply 
in such area or part; 


(2) Any taxlevied under sub-section (1) 
may be a new tax levied on such basis assess- 
ed and realised in such manner as may be 
sanctioned or directed by the Government, 
or may be a tax or additional tax levied 
under any head of taxation specified in any 
law for the time being in force governing 
the local authority concerned in which case 
all the provisions of such Jaw relating to 
the incidence, assessment or realisation of 
a tax under such head or in any manner 
connected therewith shall be applicable to 
the tax or additional tax with such modifi- 
cations and restrictions, if any, as may be 
prescribed; 


(3) (a) The rates at which any tax may 
be levied under this section shall ре deter- 
mined by the locai authority with the pre- 
vious sanction cf the Government in case 
the tax is levied by the local authority of 
its own motion and by the Government, in 
case the tax is levied at their discretion. 
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(b) The local authority may, with the 
previous sanction of the Government, and 
shall if so directed by them, alter the rates 
at which any such tax is to be levied. 


(4) (а) Every local authority levying a tax 
under this section shali earmark the net 
revenue therefrom ior expenditure on the 
execution, maintenance aad improvement 
of works of water supply in the local area. 
or part thereof within which it is levied. 


(£j Such revenue shall be expended in 
accordance with such orders as may be issued. 
by the Government in this behalf. 


(5) Nothing contained in this section shall 
be deemed to affect the power of the 
Gorporation of Madras to levy a water and: 
drainage tax under section 99 (1) (5) of the 
Madras City Municipal Act, 1919, or of any 
municipality governed by the Madras 
District Municipalities Act, 1920, to levy a. 
water and drainage tax under section 81 
(1) (5) of that Act or of any local board 
governed by the Madras Local Boards, 
Act, 1920 to levy ар additional house tax. 
under rule 19 of Schedule IV to that Act 
for any purpose specified in that Rule. 


This is the chavging section which enables the|' 
local authority, with the sanction of the} 
Government, tolevy such water tax which 
may be necessary for providing water}! 
supply in the concerned area. Section 20 (6)| 
says that, if a water tax is levied under 
section 25, the cost of carrying out the water 
works relatable to such area shall be borne by 
the local authority concerned. 


8. The first challenge on the demand for 
water tax is on the ground that it is in the 
nature of a fee and not a tax. Itis by now 
well-established that a fee is different from 
а tax. Inthe case of a fee an element ot 
quid pro quo is always present, and the fee 
should reasonably be commensurate with the 
service rendered by the fee levying authority. 
If such a fee is ex facte disproportionate and 
arbitrary, then Courts will not hesitate to 
interfere and declare such a levy as an un- 
authorised one. Tax, however, connotes a 
totally different concept. It should be an 
imposition authorised by law and levied by 
the appropriate statutory authority. It takes 
into its fold all impositions made by the 
appropriate authority, when authorised by 
the appropriate legislature. It may be against 
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‘the person, privilege, occupation or enjoyment 
-of the people, asthe essential purpose of 
:such imposition is to augment public revenue. 
he only testto find out whether a tax is 
degal or not is to see whether under the appro- 
priate legislation, a provision for such a 
-charging section has been made, and, if it is 
so found, then the imposition of such a tax 
slopes from the legislative competence of the 
State. 


‘9, The contention of Mr. Manivannan» 
learned counsel for the petitioner, is that, as 
the Panchayats Act, by itself, does not pro- 
wide for the imposition of water tax, the 
power said to be derivable by invoking section 
95 of the Public Health Act which is a diffe- 
rent Act, is neither reasonable nor plausible. 
As it is common to legislate by incorporation, 
the provisions of the Publie Health Act, by 
‘reason of such incorporation have become in- 
‘built into the provisions of the Panchayats Act 
as well We have already referred to the 
gelevant provisions of the Public Health Act 
which enable the levy of water tax (section 
195). It is not in dispute in this case that the 
-Government has sanctioned the levy and that 
sanction.was prompted because of the fact 
that water works of a substantial magnitude, 
-costing about Rs. Seventeen lakhs, has been 
.undertaken by the Panchayat, first respon- 
.dent. The Public Health Act defines ‘local 
authority’ as including the Panchayat con- 
cerned, governed by the Tamil Nadu Village 
Panchayats Act. It, therefore, follows that 
the first respondent can impose water tax, 
notwithstanding the fact that no specific pro- 
vision for the imposition of such tax has been 
expressly made, as is provided for in sections 
99 to 102 of the Tamil Nadu City Municipal 
Corporation Act, 1919, or under section 81 of 
the Tamil Nadu District Municipalities Act. 
he question whether it is a fee or tax is thus 
answered by the fact that it is a tax, because 
the levy or imposition is co nomine termed аз 
‘tax’ and not as ‘fee’. As early аз Municipal 
‘Commissioners v. Parthasarathi} where a public 
levy was imposed, in similar circumstances, it 
was pointed out that the sole Judge was the 
local authority. 


30. In Municipal Council v. Prasadarayudw?, 
Varadachariar, J., observed: — 


ee led 


1. (1888) LL.R. 11 Mad. 341. 
2. A.LR. 1936 Mad. 857. 
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“Under what circumstances a water and 
drainage tax should be permitted to be levied 
in connection with works to come into exis- 
tence in the future is a matter for the discre- 
tion of the Municipal body and of the Govern- 
ment and not a matter affecting the legality 
of the levy of the tax, if the Municipal body 
chose to levy the tax.” , 


We are unable to accept that, in such circum- 
stances, the impost should be treated as a fee. 
It is in public interests that water tax is levied. 


1j. Ina Bench decision of this Court in Cor- 
Poration of Madras у Sundaram?, Veeraswami, 
CJ., forcibly expressed himself thus— 


“It is well-settled principle that, where a 
public body is vested with a power or discre- 

. tion, it is for exercise and not for inaction, 
and it is especially so, when the power or dis- 
cretion has been vested for the benefit of 
those who will be affected by its non- 
exercise." ЭР 


It was further observed that, merely because 
property tax is levied inclusive of water and 
drainage tax, though no facilities have been 
provided for, it cannot be regarded as illegal 
and no owner of property can, on that as sump- 
tion, withhold any part of the tax as if it 
were attributable to water and drainage not 
provided for in the area in which the property 
is situate. 


12. We are, therefore, unable to agree with 

the contention that the executory nature of the 

waterworks would not enable the Panchayat to . 
demand the impost, provided it derives such 

authority to make the demand on the 

inhabitants within the Panchayat and so long 

as ithas been sanctioned by the Government 

and if sech waterworks are undertaken for 

the benefit of the inhabitants of the area 


13. The Legislature was competent to pro- 
vide for the imposition of such water-tax by 
virtue of the Entries in List II of the Seventh 
Schedule to the Constitution. We are here 
concerned with Entry 49 in List II which 
speaks of taxes on lands and buildings. On the 
language of the Entry, the contention of 
Mr. Manivannan is that provision of water is 
something which is  independent;of land and 
building and that, therefore, water-tax as such' 
cannot be compartmentalised as if it were a 
tax on land and building. There is an 
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1. (1970) 2 М.Ј. 348; 83 L.W. 99. 


H 


HJ 


inherentfallacy in this contention. We have 
Already seen that water-tax is always made 
elatable to land or. building. In fact, the 
itate per cent. of water-tax’ is reckoned with 
reference to the quantum of propery - tax on 
ithe land ‘or building in question’ within the 
‘Panchayat, Municipality ог Corporation. 
‘Though the expression *'water-tax^ is loosely 
‘adopted, as if іё үеге а tax on water, in 
isubstance and in effect itis a tax on land and 
‘building and the owners of such lands and 
i buildings. І i 


14. In (Morris) Leventhal v. David Jones Ltd1 а 
bridge tax was upheld by the Privy Council: 
as a land tax, because the nexus between the 
tax and the land and building was so demons- 
trably appreciable. Even so, therefore when 
water-tax is imposed in order to subserve 
public interests and in exercise of a public 
duty or obligation, so as to subserve the needs 
of the inhabitants of the Panchayat, who own 
lands and buildings in that area; then also it 
cannot be disputed that itis not а tax on 


land and building. A Division Bench of ` 


the Andhra Pradesh High Court in Nizam 
Sugar Factory у. Bodhan Municipalrty®, has 
squarely held that water-tax on land and 
building would come under Entry 49 in List 
II ofthe Seventh Schedule to the Constitu- 
tion. 
of the learned Judge. 


15. The subject-matter can also be con- 
sidered from a slightly di'Terent perspective. 
In Municipal Council, Madwai v. Narayanan’, 
Krishna lyer, J. (speaking for the Court) in 
his inimitable style, observed — 


"In Liberty 
occasion 
conclusion, 


Cinemas, this Court had 
to warn against reaching any 
when there 


statute or the placement of a  provi-ion 
under a certain rubric as clinching. What 
is telling is the totality, not some isolated 
indicium. A short cut is often a wrong 
cut and a fuller study of che statute to 
be construed cannot be avoided", 


hn——ÉÓÁ———————À d-——— — сь 
1. ALR. 1980 P.C. 129. 
2. (1964) 2 An. W.R. 402: А.Т.К. 1965 A.P. 91; 


3. (1975) 2 S.C.C. 497: 1975 Tax. LR. 2116. . 


(1976) 1 S.C.J. 304: (1976) 1 ML J. (5.01) 12: (1976) 
1 S.C.R. 333: A.LR. 1975 S.C. 2193. 


4, (1965) 2 S.C-R. 477: A.LR. 1965 S*C. 1107. 
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We respectfully agree with the view ' 


isa tax fee con- ` 
flict, based on collocation of subjects ina . 


48i 


‘Once a legal nexus between the tax imposed} 


on the land or building on which the үче 
works аге undertaken is established, then! 


‘such a connection between the land and {һе 


fax thereon ina given case gives the clue to} 
judge whether it is a tax on land or building. 
Undoubtedly, water-tax, which is inextricably; 
connected with the land within the jurisdic 
-tion of the Panchayat. cannot be said to be 
so dissociated from such land or. building. | 


36. In Anant Miils v. State of Gujarat, where 
' Water pipes and electric cables. were implan- 


ted underneath the, land, and the 
‘objection was that, because of such. intercep- 
tion, such land or property could not be taxed 
under Entry 49 of the State List, the Supreme 
Court observed:— ; 


“Mr. Tarkunde on behalf of the petitioner- 
company has urged that under’ Entry 49 of 


` „the State List in the Seventh Schedule to 


the Constitution, the State Legislature is 


- empowered to enact a law relating to taxes 


on lands and buildings. It is submitted that 
the State Legislature has no competence 
‘under the above Entry to enact a’ law for 
levying tax in respect of the area occupied 
by the underground supply lines. The 
word ‘land according to the learned counsel, 
denotes the surface of the land and not the 
underground strata. We are unable to 
accede to the above submission. Entry 49 of 
List II contemplates a levy of tax on landa 
and buildings or both as a unit. Such tax is 
directly imposed on lands and buildings and 
bears a definite relation to it. Section 129 
makes provision for the levy of property tax 
on buildings and lands. Section 139 merely 
specifies the persons who would be' primarily 
responsible for the payment of that tax. The 
word ‘land’ includes not only the surface of 
the earth but every thing under or over it, 
and has in its legal signification an indefinite 
extent upward and downward, giving rise to 
‚ the maxim cuju: est solum ejus est usque ad coelum 
(See pp 163—73 Corpus Juris Secundum). 
According to Broom’s Legal Maxims, 10th 
Edn. p. 259. Not only has land in its legal 
signification an indefinite extent upwards, 
but in Jaw it extends also downwards, so 
that whatever isip a direct line between 
the surface and the centre of the -earth by 
the common law belongsto the owner of 
——MMÀM M À—— 
. 1. (1973) Tax. L.R. 1540: (1975) 25.С.С. A75; 
(1975) 3 S.A.R. 220:. AIR, 19758.0. 1234. 
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the surface (not merely the surface, but all 
the land down to the centre of the earth 
and upto the heavens) and hence the 
word ‘land’ which is nomen generalissimum, 
includes, not only the surface of the earth, 
but everything under it or over it". 


17. Thus it is seen that when once a levy is 
authorised under the relevant provisions of 
both the Panchayats Act and the Public 
Health Act, it is not for the owner of the 
land and building to challenge iton the only 
ground that such water-supply is not uteful to 
him, having regard to the copious supply of 
water from his own well inside the mill 
campus. Solong as a nexus is sstablished 
between such water-works ог ` water supply 
undertaken by the Panchayat, pursuant to 
its statutory obligations under the Act, and 
the land or building, and as long as itis in 
public interest'and intended to serve the genera- 
lity of the public, then the totality о? the pur- 
pose and meaning of such levy has to be looked 
into for finding out whether it would come 
under Entry 49 о! List II of the Seventh Sche- 
jule. We have no hesitation to hold that such 
ı tax is not only authorised, but is also a legal 
me and that the Legislature’ had the requisite 
competence to impose such a tax in the exercise 
ot their legislative power which is derived trom 
Entry 49 as above, We, tüeretore, hold that 
section 25 ot the ruble Health Ас: and the 
ancillary provisions connected with itin the 
Public Health act, and in turn incorporated in 
.he Panchayats Act, are valid and that they 
aave been validly legisiated upon. 
18. For the reasons stated above, we are una 
Ме to isiue a writ of mandamus as asked for 
by the petitioner, as a writ of mandamus is a 
high prerogative, writ, which is not granted 
for the mere asking of it. The hypothesis and 
the basic requirements for the issue of such а 
writ are that а public body is refusing to do 
its public duty or it is acting in excess of its 
'authority or is openly violating the principles 
‘of natural justice. From the records, it should 
be apparent that the aggrieved party has a 
legal right to compel or enforce the perfor- 
mance of a cofrelative duty on the part of 
the. public body. : Such a right or duty need 
not always slope from the provisions of the Gon- 
stitution, but may be founded on statute or Jaw. 
Courts will be reluctant to issue the prerogative 
writ ol mandamus unless the legal r:ght of the 
petitioner.and the legal duty ot the respondent 
are of a publio-nature. We have already seen 
that the petitioner has no such legal right to 
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compel the first respondent not to make a 
demand on him for water tax. Such a right 
to impose a levy is not only authorised under 
the relevant statute, as already referred to 
but is also a legal duty on the part of the firs, 
respondent to make such a demand, that being 
in public interest to do so. 


19. The writ petition, therefore, fails and is 
dismissed with costs. Counsel’s fee Rs. 250. 


S.J. 


———— 


Petition dismissed. 
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IN THE HIGH. COU. 


TURE AT MADRAS. 
PRESENT :— Т. Ramuprasada: Rao, С.ў. 


RT OF JUDICA-. 


K. PL. S. PL. Kiem, Colombo by · ієѕ 
Partner К. PL. S. PL, Subramanian 
Chetuiar B Petitioner" 
' au т 

RM. Р. MR, M. Subramania Chettiar and 
others | x | Respondents. 


Civil Procedure Code (V of 1908), Order-1, rule 
10—Impleading parties —Suit by firms against 
Jour persons—Defeace of all partners of the firm 
not being brought on record or their names disclosed— 
Suit — dismissed— Appeal by plaintiff —Appli- 
cation filed totmplead all the purtners аз pürties— 
Application, whether can be allowed. d 


A suit was fied by a firm- purporting to be a 
partnership - firm against four persons. The 
dispute was that all the partners .constitu- 
ting the plaintiff partnership-firm'were not 
brought on, record or their names disclosed. 
Tne suit was dismissed and an appeal against 
the dismissal was preferred by the plaintiff- 
firm as it stood on record. In the: course of 
tas nearing of the appeal, an application was 
taken out by the firm under Order 1, rule 
10, Givil Procedure Code, seeking to implead 
the Other ,partners as formal respondents to 
tle. appeal in order to overcome the technical 
diffizulty waich arose. in the .course of the 
trial. T^e application was rejected by ‘the 


lower Court on the ground that it was be=: 


lated. Azainst this order. tbe. present re- 
vision was filed. £o 
Held: It wis at the appellate stage the plain 
tiff filedsan application to fill up the lacuna. 
For that purpose he took out an application 
under Order l; rule.10, > Civil Procedure 
Coli, for imolsading: the-legal- representa- 
tives of the other partaers -who by then had 
died‘and did not even seek any relief as 
ag inst the proposed parties. The attempt was 
made. in order to complete the record and 
to obviate any technical. objection at the 
appellate stage. The proposed parties could 
not oppose, in'the circumstances of the 
case, any claim for relief asked for by the 
plaintiff, because they were sailing along 
with the others. In fact, they were set as 
éx parte in the Court -below and they, did rot 


* G.R.P. No. 3667 of 1976. 21я June, 1979. 


appear ir the High Court,. Obviously tleY. 
had left everythirg to the only pertrer wl? 


' was representing the firm and who was con- 


tinuing tle legal proceedings. In the 2b- 
sence of any fresh pleading, which 'is' possible 
only by the proposed’ parties, it was difficult 
to вее аз to what. prejudice would be cavsed. 
to the ‘contesting deferidants by the- proposed ` 


. parties being brought on reccrd, As i 


would neither prejudice the contestü.g де: ' 
'fendants nor ‘would put them to any, incon- 
‘ venience as it may not be necessary for ttem ` 
to file. an additional written statement the. 
surmise made by the District Јисре zppezred ` 
to be not justified in thé irstani case. The © 
appellate Court оца]. to have - allowed the.’ 
application, Ite lower appellate Cour wes' 
‘directed to impleed the proposed pzrties, as 
formal TEPO dE to tke аррегі arid pro- 
ceed with the appeal in the manner krcwn. 
to lawas if all-the proper ‘parties’ were 
before it. i [Para. 2.) 


Case refereed .to: - 
Purushottam Umedbhái and Co. v. Manilal and 
Sons, (1961) V M.L.J.. 283. "EN 


Petition under section 115 of Act (V of 1908) . 
praying the ‘High Court to revis. the Order: 
of thé District Court, Ramanatbapurem at, 
M: durái on ` 6th September, 1976 апа me de. 
in ТА. No.-183 of 1976 in^ A. S. No, 29° of 
I А IH E EL NN . - + е 


1 


" 
4 


$. V. Jayaraman, tor Petitioner. 


. The Court made the following `> ` 


p ORDER.— A suit was filed by a firm purport- 


, ing to be a. partnership firm agairst four de- 
fendants. The defence was that all the. part- 
‚ ners. who constituted the. plairtiff partrer- 
ship firm. ‘were not brought on record or 
their names disclosed. .Learned «counsel for 
petitioner says that beyond this, the .con- 
testing defendants- did -not ‘seek for. a. dis- 
closure. of the names of all the partners: who 
constituted the partnerstip firm. Be ‘that 
as it.may, the suit went on and, itis conceded 
that the. suit has been, dismissed end an zppeal 
as against the dismissa] was preferred by the 
plaintifi-firm as it 'was , on.record.. . Itappears 
that the trial Court also’ went into. the ques- 
tion about the maintainability ¢f:the.suit by 
a partnership firm without fully disclosing 
the names of its other’ partners, The trial 
Court dismissed the-suit also“ or. the ground 
that such a suit without disclosing the names 
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of all the partners was not maintainable. 
Being agzcieved by bch fiudings of the trial 
Gourt, спе pctitioner-fi"m, as already stated, 
fited, au appeal in the usual course, A.S. No. 
29 of 1976, on the file of the District 
Judge, Ramanathapuram, In the course 


of сце hearing of such an appeal, an арріі-. 


cation was taken out by the firm as on record 
under Oder 1, rule 10, Civil Procedure 
Gode, seeking to implead the other partners 
as formal respondents to the appeal.in order 
to Overcom: tne technical difficulty which 
arose im the course of trial, Ihe proposed 
respondents, wao were the legal. represen- 
tacives of the deceased partner of the firm, 
remained ex parte. Tnis shows that they 

sre :01 Opposing the move of the partner- 
suip firm as inidated by oue of its partners. 
Tae coacesting | defendauts-respon dents, Low- 
ever took up tne plea that the application 
was a belated one and it ought not to be en- 
tertained, Tais found favour with the 
District Judge, ^ R»manatnapuram. Не 
wis of ine view chat the plaintiff-firm was 
indid:rent in not having taken out such an 
appucacion- earlier and particularly durir.g 
the trial stage and he was also of:the view 
that by impicading formally, the legal rep- 
resentatives of the other partner, who by 
then died, it would necessitate the filir.g 
of an adduional written. statement besides 
working nardship on the ‘contesting defen- 
dants. ` Oa these grounds, the application 
was rejected, It is as agairst this, the pre- 
seut civil revision petition has been filed, 


2. It may not be necessary in this case to 
go into the question as to what would be the 
effect of a defectively instituted suit by a 
firm by or some of its partners without dis- 
closing the. names of all its partners, The 
answer to this technical ‘flaw or infirmity 
in the pleadings is found in Order 30, 
rule 2, sub-rule (2! of the Civil Procedure 
Code. This sub-rule enjoins the. trial Court 
to stay such an imperfectly alleged pleading 
and proceed with the suit as soon as the names 
of all partners are declared as provi- 
ded for іп ‘Order 30, rule 2 (DÐ. These 
proviibns have been therefore, characteris- 
ed. by the Supreme Court in Puruskottam 
Umedbhai and Company v. Manilal and — iSons,! 
am enabling : provisions, The word ad- 
verted to being “enabling”, it appears to 








4. (1961) 1 NEL.J, 203. 
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m=: that the non-conformity with the intend- 
ment and prescription in Order 2, rule 2 
is not fatal to the action already instituted 
by a partnership firm without disclosing the’ 
names of all its partners. The only result 
of such imperfection would be to stay the 

suit until there is a total disclosure of the: 
names of all the partners. Tne question in 
the instant case, however, is sligatly diffe- 
rent. There has not been a demand as was 

required under Order 30, rule 2 (1! of the: 
Givil Procedure Code, by the  cortest- 
ing d-fendants, whereby the plaintiffs were 

called upon to declare in writing the names 

and the place of residence of all the persons 

constituting the firm on whosé behalf the 

suit is instituted. On the other hand, how- 
ever, Mr.Jayaraman says that the defence 

of she contesting defendants was to the effe ci 

that the suit has not been properly framed. 

For reasons not'very clear, the parties went 

to trial with such imperfect -pleadirp. But | 
the trial Court, without stayir.g the suit as 
required under Order 30, rule 2 (© ad- 
jadicated the ‘subject-matter and was of the 
view that the suit was not maintainable. 
It also went. into the merits of the case and 
found agaiust the plaintifl. A substantial ap- 
peal has been filed as against such fiudirgs 
of the trial Court. It was at the appellate 
stage that the plairtiff wanted to fill up the 
lacuna. For that - purpose he tock out an 
application under Order 1, rule 10, Civil Pro- 
cedure Code, for impleading the legal rep- 
resentatives of the other partner, who by the. 
died, and did not even seek any relief. as 
against the proposed parties. Such an attempt 
was made in order to complete the record 
and to obviate any technical objection at 
the- appellate stage. The proposed parties 
could not oppose, as in the ‘circumstances 
of tte case, any сігіп. or relief askcd for by 
tte plaintiff becau:e tl ey were sziling along 
with tiem. In fact, tey wer set ex: parte 
ia the Court below and ti ey did not appear 
before me.' Obviously they have left every- 
thing to the only partrer who is represent g 
tke firm and wto is continuing tle legal 
proceeding. In the abseice of ary-frest. 
pleading, which is possible only by tke pro- 
posed parties, I am unable to undersizrd as 
to what prejudice would be.caused to tke 
contesting defendants by the .proposed per- 
ties being .brought on reccrd. A: it would 
neither prejudice the contesting deferderts 
nor would it put them to any inconveniexce 
as it may not be necessary for them to file 













in: 


an additional written statement, the surmise 
made by the District Judge appears to be not 
justified in the instant case. The appel- 
late Court ought to have allowed’ tke z2ppli- 
cation, The order of the Court’ below is, 
therefore, set aside. The lower appellate 
Court is directed to implead the proposed 
parties:as forma] respondents іо the appeal 
and proceed with the appeal in a manner 
known to law as if all the proper'parties are 
there before it. There will be no order as 


to costs, 

RS. Civil revision petition 
———— * allowed. 

IN THE, HIGH COURT 


OF JUDICA- 
TURE AT . MADRAS. . 5% ` 
Present :—Ё. Ratnam, 7. | 
P. Ramamoorthy and another: Petitioners* 
v.c | 


М.В. Pattari Chettiar : Pt Respondent 


Tamil Nadu Buildings (Lease and Rent Contro 

Act. (XVIII of 1960), as amended by Act (XXII 
ef 1973), section 10 (3) (c) (d)—Scope and appli- 
cability— Lease of non-residential - building— Land- 
lord requiring building for additional accommoda- 
tion for the purpose of carrying-on jewellery - busi- 
ness—-Hardship likely to be caused to petitioner by 
ordering eviction if would outweigh. the advantage 
to landlord. | i 


*ald ee a 
: ye xn. 
The premises in the occupation .of.the peti- 
tioner. was a portion.of a building on the wes- 
tern side of the entire building which .belorg- 
ed to the respondent. The petitioner took 
а lease: ої the ,premises for a period of three 
years for the purpose of running а -cofice 
hotel. The ‘lease was entered into by. the 
first respondent and on behalf of his-brotber 
the second. petitioner, and the rent fixed 
маз Rs. 4,500 per annum and the period of 
tenancy was three years. The second -peti- 
tioner.was conducting.a hotel business and. the 
first petitioner would occasionally visit. and 
check the accounts. On the eastern r[orticr. 
of the entire building belonging to the res- 
pondent, the respondent was having a javuli 
business and a jewellery business. Finding 
it difficult and inconvenient to run: both 
the businesses within that area,the respendent - 
wanted the premises: in the occupation: of 
the petitioners as additionalaccommodation in 








*C.R.P. No. 1068 of 1979, 24th Fuh, 1979. 
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order to corduct his jewellery business separa 
tely in а mere convenient. пгргег. In adai- 
tion, the responccnt also stated that there 
wa2s-an intended partition and transfer of 
jewellery ‘business to'his four sons end the 
jewellery business-had therefore to be kept 
separate from the javuli.business. 'The pe- 
tition for eviction was. opposed, by the tenants 
on several grounds and essentially on the 
ground that the hardship resultirg to them 
by ordering evicticn would outweigh tre ed- 
vantage to the lardlord ard therefcre 11е 
eviction should not be ordered. The- learred 
Rent Controller ordered evicticn holding 
that he was not satisfied that the hard- 
shin caused.to the petitioners wculd outweigh 
the advantage to the landlord. ‘The App 
the с 


ellete 
Authority also confirmed er of 


eviction. Tne tenant the re upon fikda 


„petition to revise the order of evicticr. ` 


‘Held,’ that the Supreme Court in Mst. Bega 
Begum arid others v.. Abdul Ahad Khan (dead) 
by ‘legal representatives ‘and others, (1979) 1 
S.C.C. 273 : АТВ. 1979 S.C. 272, had pointed 
out that in decidirg. the ‘aspect of relztive 
hardship each perty has to prcve tle те): tive 
advantages or disadvantage: zrd thet ле ér- 
tire onus. cannot be, throwr or tke lerdlcrd 
to prove that lesser disedventz ges wil , be 
suffered by the terants and that еу were 
remediable.. The considerations to be tz ker 
iato‘ aécount in asséssing the relztive $z rd- 
ship were also set out and in particular i! was 
pointed out that the inability to get similer 
accommodation anywhere in the city weuld 
be a weighty consideratior, but that to irsist 
on getting alternative accommodzticn cf а 
similar nature in’. the same locality will be 
asking for the impossible. Applying these 
tests, it was clear in the instant case that very 
close to the: premises in the occupation of the 
petitioners, other buildings were availeble 
but the petitioners Kad not made any attempts 
whatever to securé. thm and havirg tiled 
to do so, they cannot certairly be lerid to 
complain: that they are‘ urder а disadven:2 ge 
by reason of thé. eviction order against them 
which will outweigh the advantage #0. the 
landlord, and therefore the application for 
eviction’ should. be rejected. As : е re- 
quirement of the premises in the occupeticn 
of the petitioners by the respondent ах 2ddi- 
tional accommodetion had. been.. admitted 
by the petitioners, they cennot resist en. сгсег 
for. eviction beicg mede ageirst them cn 
the ground of relative hardhskip. `А ccrsi- 
deration of the circumstances 2s réyedled by 
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. the evidence `. discloses that ihe tenants 
will not suffer апу disadvantage at all by an 
_order of eviction being passed against them 
dince they can always shift their business 
ко similar accommo lation which was availa- 
ble in the locality and the securing of other 
accommodation cannot be considered to be 
hardship that would outweigh th» advantage 
to the landlord by an order for eviction in 
his favour. ‘The view taken by tke Appel- 
‘late Authority is, therefore, perfectly correct 
and'does, not call for any irterferer.ce 
in revision. ` [Para.11.] 


| Case referred to :— f 
Mst: Bega Begum and others у. Abdul Akad Khan, 


(1979) 15.0.6. 273 ALR. 1979 S.C. 272. 


Petition under section 25 of the: Tamil Nadu 
Buildings (Lease and Rent Control) Act, 
1960 as amended by Tamil Nadu Act XXIII 
9f.1973 Wriying the High Court to revise tre 
'5rlér of the Court of the Subordinate Judge, 
Dindigul, dated th A»ril, 1979 and made 
in C.M.A. No. 67 of 1977 (H.R-C.O.P. No. 
34 of 1976 on the file of tne Court of the 
Rent Controller and District . Munsif, 
Periakulam).i :` - 


| К. “Chandrasekaran, В. Padmanabhan and 
G. Bthirajulu, tor Petitioners. 


| NS. Varadackari and С.Р. Pattabhiraman, for 


Respondent. | — 
The Court delivered the followiig 
who had 


JopGweNT.— The terants, lost 


-in the d»irts below, are the petitioners in- 


this ‘civil revision petition which arises out 

.of an application ` filed: by the respondent 
чатеіа for eviction of the petitioners from the 
premises: im their occupation under section 10 
(3Y:fc) and (d) ofthe Tamil Nadu Buildings 
(Lease and Rent Control) Act, XYIII of 1960 
as amended by Act XXII] of 1973. 


П D) ` 

2. The premises in the. occupation of the 
puitimers bearing old door No.9-1-108 апа 
new door No.16 is a portion of building ол 
' the. western.side of the entire building which 
. belongs to the respondent. On 14th May, 
. 1973, the petitioners took a lease of that 
- premises for a period of 3 years for the pur- 
. pose of runninga coffee hotel. The lease had 
. been. entered into Љу: tle first respondent 
.and оп behalfof his brother, the second 

petitioner, and the rent fixed. was Rs. 4,500 

per annum and.the period of tenancy was 
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three years. Ike seccrd petiticrer is con- 
ducting the hotel business and the first 
petitioner occasionally visits ard check: the 
accounts. On the easterr porticn of the ertire 
building belonging to tke respcrdent, the 
respondent 1s having a javuli business urder 
the name and style of “Jupiter Javuli 
Hell" as well as a jewellery business under 
the name of “Thayalu Jewellery Mert”. 
Finding it difficult and inconveniert te run 
both the busiresses witkin‘an are a of 17’X 12^ 
the respoudent wanted the premises in the 
occupation of the petitioners as additional 
corduci the 
jewellery businessand thejavuli business sepa- 
rately in a more convenient mirrer. 1р 
addition, the respondent also cleimed thet 
there wesan intended pertiticr гга trzrsier 
of jewellery business to kis four sons end the 
jewellery business Fad therefcre tc ke kept 
separately from the javuli business. In Mz y, 
1976, the respordent informed the petitiorer 
that the premises . occupied by them is 


‘required by himasadditional accommodetion 
and that they should vacate efter the expiry 


of the lease оп 14th Mey, 1976, but apart 
from а mere promise to do so,!t¢ petitioners 
continued to remain in occupation. There- 
after, the respondent issued a notice on 14th 
July. 1976, for which a reply was sent by the 
petitioners admitting the tenancy as well ағ 
the quantum of rent, but stating that the 
respondent was demendirg enhanced rent 


‚апа therefore the demand for vacetirg the 
-premises was made. The respondent averred 


that he did not want to let out the building 
to айу third party and that he was even 
prepared to give ап undertzkirg to that 
effect, but wanted the premises: orly for the 
purpose of seperately сгггуіг р or tke jewel- 
lery business from the javuli business. In- ` 
asmuch as the petitiorers did not surrender 
possession of the premises inresponse to the 
notice issued by the respondent, he filed 
R.C.O.P.No. 34 of 1976 under section 10 
(3\ (л and (Ф praying for an order for evic- 


tion. 


3. The petitioners resisted thet 2pplicz ticr 
contending that there is no contractual 
tenancy but that they were only statutory 
tenants. ‘hey claimed that they have been 
running the hotel busiress as terants from. 
14th May, 1964, arid periodic: Пу {Тете Рах 
been ап erhercement сі тегі.` While 
admitting that the "ent was fixec at Rs 4,509 
from 14th August,1973, the petitioners сігіп q 
that the respondent wanted enhancement: of 


/ 
ГА 
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the rent to Rs. 6,000 рег annnm, from ‘15th 
May, 1976, and therefore, Ше petitioner 
tendered the amount, but it was refused by 
the respondent. An attempt by the peti- 
tioners to send that amount by bank draft 
also failed, but, in the meanwhile, the res- 
pondent had caused a notice to be sent on 
14th July, 1976, which according to the peti- 
tioners, discloses the mala fide charac- 
ter of the respoudents. Owirg to the 
refusal of the respondent to receive the rent, 
the petitioners had to file R.C.O.P.No. 33 of 
1976 under section 8 (5) of the Tamil Nadu 
Buildings (Lease and Rent Control) Асі 
for deposit of the reat. Accordirg to the 
petitioners, the javuliand jewellery businesses 
are being done in the ваше premises for 
several years and even before the petitioners 
came into possession of the prémises , in 
question, it was so. |t was further averred 
by the petitioners that the respondent 
had three more buildings on the east let to 
| other persons all of which were situet€ ir 
Ja very important locality whereas tke 
building in the occupation of the petitiorers 
is behind the building ia which the’ jewellery 
business is done with an independent access 
on the western side. The requirement of 
the respondent on the ground of additiora] 
accommodation was denied. The peti- 
tioners stated that both the businesses could 
be run in the same premises by the respon- 
dent as was being done for the last 20 years. 
In the hotel business run by the petitioners, 
it was claimed that there was quite a num- 
ber of employees subject to the provisions 
of the Shops and Establishments Act and it 
was not possible to get a similar building or 
any building for that matter in the locelity 
to run a hotel business. It was therefore 
the case of the petitioners that the hardship 
resulting to them by ordevingeviction would 
outweigh the advantage to the landlord and 
therefore, eviction should not be ordered. 


4. The petitioners, as stated above, had 
also filed R.C.O.P.No. 33 of 1976 under sec- 
tion 8 (5) for depositing the rent. In the 
counter filed by the . respondent, the case 
of the petitioners that there was a demand 
for enhanced rent was denied. It was 
further stated that since there is no 
renewal of tenancy after 14th May, 
1976, the petitioners .are „persons hold- 
ing over and therefore, not entitled to depo- 
sit any rent and that too for an aggregate 
period of onė year. Both the applications 


CROC.O.P..No, 34. of 1976 .fled by . the 
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respondent: herein for eviction and 
the deposit application #4 by.’ tke 
petitioners Бегеіп ic КООР. No. 
33 of -1976- were teard together and 
evidence was recorded in ВСОР No. 
34 of 1976. In dealing with the rea 
quirement’ of the respondent of tke 
premises in the Occupation of the 


petitioners by way of additional accommio- 
dation; the learned Rent Controller Leld 
that the respordert bona fide required the 
building as additioral accommodeticr for 
jewellery busivess. The learred Rert Ccr- 
troller further fourd that ke wes rot 
satisficd that the lardskip ceused to. the 
petitioners:should outweigh the advertege 
to the landlord. On these firdirg: RCOP. 
No. 84 of 1976 was allowed directirg ‘the 
petitiorers to ve cete the premise: er à В.С ОР. 
No. 33 of 1976 ‘wes. dismissed. .Aggrie ved 
by that, the petiliorers kereir preferec С. 
M.A. No. 67 of 1977 гргігѕї tke orcer of 
eviction -and the first’ petiticrer pre- 
ferred an appeal in CM A. No. 83° of 
1973 against tke dismissel of R.C.O. 
P. No. 33 of 1976. The.appellate 2utkcrity 
(Sub-Judge,.  Dirdigul) teld that the 
requirement of the resperdert of tfe 
premises іп the occupatior of the petiticrers 
as additional accommodeticr is bona fide 
and that the petitiorers are lie ble to be evict- 
ed. On the questicn of reletive Jerd- 
ship, the appellate authority referred їс the 
finding of the Rent Contioller thet tke 
hardship caused to the tenant weuld not 
outweigh the advantage to tle lerdlerd, 
though he, did not record eny separate fird- 
ing on this aspect. However. ultimately, 
the order of eviction, was cerfirmed гга 
that C М:А. was dismissed. "Irereefter. the 
petitioners preferred CRP.No. 2495 of 
1978 - against the order of evicticn 
coPfirned in. С.М.А, No. 67 of 1977. 
While ^ disposing of. that civil revision 
petitior , Sathisdev, J., stated thet there 
is a duty on the part of the appellate 2u- 
thority to corsidér and ascertain the rela- 
tive hardship ана advantage as’ per the’ рго-` 
viso to section 10 (3) (c) of the Act «nd. in- 
asmuch as the appellate authority had not 
adverted tô this vital aspect, it must be consi- 
dered by the appellate “authority ard for’ 
this purpose, the matter was remitted givirg 
liberty to the parties to adduce fresh. evi- 
dence limited to this aspect. After the remit 
order, the appellete authority has fourd that 
the hardship likely to be caused to the peti- 
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tioners will not outweigh the advantage to 
the respondent and had confirmed the order 
of eviction. It is this order that is sought 
to be revised by the tenants in this civil 
revision .petition. 


5. After the remit order the petitioners exa- 
miued R.Ws. 2 to 5'and the son of the res- 
pondent examined as P.W.1 was recalled and 
examined in addition to the marking of 
Exhibits A-3 to A-6 and B-3' to B-51. 


6. It must be mentioned that when the mat* 
ter was remitted back to the appellate au- 
thority (Sub Judge, Dindigul) the fact that 
the respoudent landlord required the pre- 
mis in the occunition of the petitioner as 
adli'ional accomrnodation was not disputed 
by the petitioners. Indeed, the appellate 
aathority has recorded this in paragraph 
8 of its judgment. The only question that 
arises for consideration in this civil re- 
vision petition is whether the hardship that 
may b> caused to the petitioners by ordering 
eviz'ion will outweigh the advantage to the 
landlord-respondent. 


7. Tt is true that the premises in the occue 
pition of the petitioners is situate just op- 
posite to the bus stand at Theni and the 
petitioners have been running the hotel 
business for several years past. It is claimed 
by the vetitioners that there are seven per- 
manent workers and seven temporary 
workere anl that they have invested Rs. 
18,000 in the business. It is also their case 
that in the event cf there being an order of 
eviction agalust them, they would be vir- 
езу diged to close down the business 
because it 15 not »ossible to secure similar 
accomm^id^tüon or- other accommodation 
as convenient as the present premises. In 
adiition, the further plea of the petitioner 15 
that there is a likelihood of the workers 
being retrenched in the event of there being 
aa order of evictioa against the petitioners 
and comnnsation at the rate of Rs.2,000 
por worker will have to be paid. Accord- 
ing to the pstitioner'compa?red to the hard- 
ship-that they are likely to suffer as a result 
of an order ofeviction against them, tte res- 
pondent might, as well, continue to conduct 
the cloth and jewellery busiaess in the same 
premises, "where: such business bad been 
carried on for the last 18 years. 


8. The first petitioner is not running the 
business in the premises in question since, 
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admittedly, he is running another hotel in 
Thanjavur. Tke earliest of the ledgers 
Produced b; the petitioners Exhibit R 4 rela- 
ting to the period 1968-69 shows that the 
petitioners had invested only a sum of Rs. 
3,706.04 and in Ext іЫ B-14 which is ledger 
vor the period Ist April, 1973 to 81st March, 
1974, this бад been carried over from the 
previous ledgers and skowr as Rs. 3,835. 
There has been an addition of a second- 
hand grinding machine for Rs. 1,300 on 
23rd February, 1974, and a sum of Rs. 200 
had been spent towards fitting and other in- 
cidental charges. Therefore, even as per 
the accountsrelied on by the petitioners, the 
total amount invested comes to Rs: 5,335 
and not Rs. 18,000 as R.W. 2 would have it. 
The ledger produced in respect of 1966-67 
Jiz., Exhibit 5-20 did not contain any entry 
with regard to the furniture vessel etc. with 
reference to the capital contribution, R.W. 2 
would state that at the inception there 
were four partrers eich of wl.cm had con- 
tributed Rs. 4,000 to Rs. 4,500 but there аге 
по account books to substantiate this. - The 
first petitioner has contributed or ly Rs. 950.56 
as disclosed by the entries in  Exlibit R.4. 
The profit and loss account is maintained in 
the last page of the ledgers except in — Exhi- 
bit B-6 and a few ofthese pages had been 
cut and removed and this establishes that 
the accounts produced are not totelly ac- 
ceptable. It is also seen from the accounts 
that the business of the petitioners had been 























From 1972-73 till 1976-77, the business had 
been running at a loss. The investment 
of moreys in ‘the busiress ard the capitel 
contribution as spoken to by К. Ws. 1 and 
2 оп behalfofthe petitionersare certairly ex- 
aggerated and not made out by the accounts. 
Fiom the' register of wages  Extibit 
B43, it is found that there are only 7 per- 
marent employees and the pay of each опе 
of these permanent employees ranges fiom 
52.50 to Rs. 90 p.m. There is по proof with 
reference to the employment of seven tem- 
porary employees. The petitioners cleimed|- 
that even if seven Permanent employees have 
to be thrown out ofemployment as а result 
of the order of eviction; they will be obliged 
to pay a compensation of Rs. 15;000 and| - 
therefore this would result in great hard- 
ship. The question of retrenchment: does not 
arise if the petitioners are able to shift their| - 
business to some other premises im which] ` 


ш 


the same employees could be engaged 
and all that the petitioners have to do is to 
secure another suitable premises for their 
business, P.W. 1 is definite that three build- 
ings viz., door No. 39 at Madurai Road be- 
longing to one Krishnamoorty Raja measu- 
ring 69’ x 30’, another building bearing door 
N^. 648 measuring -80° x 25^ belonging to 
Thanga Pandian, and the third building bear- 
ing door No. 600 belonging to Arya Vysya 
Sangam, measuring 70’ x 40" were all lying 
vacant, where a hotel could be conducted, 
but that the petitioners had not made any 
Sincere attempt to secure alternative 
accommodation for the running of their hotel 
business. Indeed R.Ws. 2,4 and 5 had also 
admitted that the building belonging to 
Arya Vysya Sangam was lying vacant and 
that it had been occupied . only: recently. 
R.W.:3 is definite that the building belonging 
to K-ishnamoortky Raja measurit р 60’ x- 38^ 
із. close. to the petition premises and was also 
lying vacant. From the foregoing discussion 
of the evidence it is clear that similar suitable 
accommodation for the purpose of running 
a hotel wis available in the vicinity; but 
that the petitioners did not make any attempt 
whatever to secure for themselves such 
accommodation. The unwillingness’ of the 
petitioners to secure available alternative 
accommodation cannot be equated to such 
hardship to the tenants which. will outweigh 
the advantage:to the landlord.within tle 
meaning of proviso to section 10 (3) (.) so as 
to disentitle the respondent from asking for 
an order of eviction. 


8. Exhibit A-4 which is a blue print of the 
shop in question shows that the building is 
61^. 3” x 23’ in which the cloth shop and the 
jewellery shop are situate on the eastern side 
within an area of 17” x 1% and the western 
portion is in the occupation of the petitioners. 
The respondent and his. four ‘sons have also 
entered into a,partnership deed dated 12th 
D:cember, 1958 for runaing a jewellery mart 
and a cloth shop. A perusal of Exhibit А-5, 
the S.les Tax Assessment order for the. year 
1977-78 shows that the turnover is nearly 
Rs. 2 lakhs. The son of the respondent 
had given evidence as P.W. 1 that the exist- 
ing space of 17 x 12° for the carrying оп of 
.tke cloth shop and the jewellery ‘shop is 
inade1üate and inconvenient and -that they 
require the ‘premises under the occupation 
of the petitioner for accommodating the 
jewzllery busicess. Indeed, under Exhibit 
А-6 dated 17th January, 1979, the Inspector 
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of Central Excise, Theni, had issued a notice 
ditecting the shifting of the cloth shop from 
the premises where jewellery business is 
being carried on as the place is an approved 
premises for conducting gold dealers busi- 
ness. This is also pressed into service by 
the respondent for securing possessicr of the 
premises in the occupation of tre petitioners. 
From the evidence available it is clear that 
the business of the respondent in cloth and 
jewellery in a space of 17 x192'cennot be 
carried on, especially in view of the notice 
from the Inspector of Central Excise that the 
cloth business should be shifted. It there- 
fore becomes necessary for the respordent 
in order to continue to run his jewellery busi- 
hess in. the approved premises, that the other 
‘business should Бе shifted from the existirg 
place as required in the notice. The accom- 
modation of 17'x12' is hardly sufficient to 
accommodate boththe businesses havirg re- 
gard to the turnover. The first petitioner 
is.away in Thanjavur and no hardship would 
be caused to him by an orcer of evic- 
tion against him. Having regerd to the 
investment that has been made bv the peti- 
tioners in the business and the avail» bility 
of alternative accommodation in the locality, 
it cannot certainly be said that the bard- 
ship to the petitiorer by an order for evic- 
tion being made against them, will outweigh 
the advantage to the landlord in the instant 
case. 


9. The learned counsel for the respondent 
invited my attention to the decision in 
Shivaji Rao v. Bhujanga Ва. Dealirg with 
the situation similar to the one in the pre- 
sent case that if an order cf eviction is 
passed, the tenants will go out of business, 
N.S. Ramaswami, J., observed thus :— 


** Even. assuming that some of the tenants 
are carrying: on business in bullion, they 
need not necessarily go out of business if 
they are evicted from the present shop. 
lt is not an impossibility for them to get 
alternative accommodation in the same 
locality. In anyevent, the evidence оп re- 
cord does not disclose that nc otner similar 
accommodation would be available in the 
same locality. The appellate authority 
has pointed out that from the admission of 
. the tenants in th: witness box it appeared 
` that they had not made any attempt to 
find alternative accommodation. The mere 
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‚ fact that the tenants might have to pay 
higher rent for the alternative accom- 


moiation then what they are now paying 
to the present landlord for tbe shops in 
question or that they may be forced to pày 
what is called pagadi for getting such 
alternative accommodation is not such 
hardship which would outweigh the 
advantage to the landlord as contemplated 
under the above proviso.” 


10. These observations are apposite and 
are applicable to the instant case. 


11. The learned counsel for the respondent 
invited my attention to the juJgment of the 
Supreme Court reported. іг Mst. Bega Begum 
and others v. Abdul Ahad Khan (dead) by L.Rs. 
and others*., The Supreme Court has pointed 
out that in deciding the aspect of relative 
hardship, each party has to prove the re- 
lative advantages.or disadvantages and that 
the entire onus cannot be thrown.on the land- 
lord to prove that lesser disadvantages will 
be suffered by the tenants and that they were 
remediable. "The considerations to be tz Кеп 
into account in assessing to relative herd- 
ship have also been set out and in particular 
it has been pointed out that the inability to 
get similar accommodation anywhere in the 
city would be weighty consideration, but that 
to insist on getting alternative accommoda- 
tion of a similar nature in the same loce lity 
will be asking for the impossible. Applying 
these tests, it is clear in the instant case that 
very close to the premises in the- occupation 
of the petitioners, other buildings are'avai- 
lable; but that the petitioners had not mede 
any attempts whatever to secure trem and 
^aving failed to do.so, they cannot certairly 
be heard to complain that they are under a 
disadvantage by reason of the eviction order 
against them -which will’ ontweigh the 
advantage to the landlord and therefore, the 
application for eviction should be rejected. 
As the requirement of the premises ir tle 
occupation of thé petitioners by the respor- 
dent as additional accommodation has been 
admitted by’ the petitioners, they cannot 
resist an order for eviction being made against 
them on the ground of relative hardship. A 
consideration of the circumstances as 
revealed: by the evidence discloses that the 
tenants will not suffer any disadvantege at 
all by an order of eviction: being passed 
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against them since they :can always shift 
their business to similar accommodation 
which is available in the locality and the 
securing of other accommodation cennot be 
considered to be a hardship that would out- 
weigh the advantage to the landlord by an 
order for eviction in his favour. 'The view 
take, by the appellate authority is, there- 
fore, perfectly correct and does not call for 
any interference iu revision. The civil re- 
vision petition therefore fails asd is dismiss- 
ed with costs. | 


‘12. Learred counsel for the petitioners 
prays for time to vacate the premises znd tbe 
learned counsel for the respcrdert has no 
objection to grant two months’ time to 
vacate the premises. The petitiorers are 
accordingly granted two months” time trom 
today (24.7-1979! to vacate the premises, 


RS: Revision petition 
1 . dismissed 9 





IN THE HIGH COURT OF 
TURE AT MADRAS. 


Present :—V. Sethuraman, J. 
D. S. Vasu and another `.. <Appellants* 


JUDICA- 


D 
~ 


v. 


Ethiraj (Minor represented by Kannam- 
mal, mother and next friend) І 
і Respondent: 


Legal Representatives’ Suits Act (XII of 
1855), section 1—Actio personalis:, moritur- 
cum persona — Maxim — Provision to the 
contrary made in the statute—Maxzim has tio 
application—Suits can be ‘filed against heirs ` 
also. ae E 
The maxim actio personalis moritur cum per- 
sona has no application where provision to the 
contrary has been made by the statute in 
Legal Representatives’ Suits Act (XII of 
1855). cC fag 


While the first part of section 1 does not 
contemplate heirs commencing. proceedings, 
the second part provides for suits being insti- 
tuted against, amongst others; the ‘heirs. 
This clearly goes to confirm the view that 


* A.S. No. 296 of. 1973... 
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` the suit was liable to be filed against heirs 
also. The maxim above referred to, has no 
application here. [Para. 10.] 


Cases referred: to:— 


Rustomji Dorabji v. W. Н. Nurse, I.L.R. 
(1921) 44 Mad. 357: 14 L. W..200: 40 M. 
L.J. 173: A.I.R. 1921 Mad. 1; Deeba v. 
Babaia, A.1.R. 1927 Nag. 337; Philips v. 
Hemfrey, (1883) 24 Ch.D. 430. 


Appeal against the decree of the City Civil 
Court (II Assistant Judge), Madras; dated 
9th November, 1972 and passed in C.S. No. 
2166 of-1970. .- . 

М. Sivamani and №. Krishna Mitra, 
Appellant.  ' DU m" 
P. K. Gopal Raj and A. J. A. Kumaran, 
for Respondent. 


The Court delivered the following | 


Јоосмехт.—Тће defendants in О. S. No. 
2166 of 1970 in the City Civil Court, are the 
appellants. The plaintiff, a minor went to 
the flour mill belonging to one Nagammal, 
the mother of the defendants, on 12th August, 
1968 at about 3 ».M. for polishing rice. 
According to the plaintiff, the servant em- 
ployed in the mill received the rice and direc- 
ted him to hold the bag under the huller to 
receive the-polished rice and as he was: hold- 
ing the bag, the motor was switched on and 
the iron blade. from the machine flew out and 
cut off his right arm below the elbow with the 
result that he fell down and sustained certain 
injuries apart from losing his right. arm. 
The plaintiff therefore’ filed the present suit 
for recovery of damages of Rs. 15,000. As 
the said Nagammal had died ‘by the time the 
suit came to be filed, he impleaded the children 
of thé said Nagammal as defendants. 

2. In the written statement’ filed by the 
defendants it was contended that -the suit 
instituted on behalf of the minor plaintiff by 
his mother as-his guardian was not proper as 
the father was alive, that the suit was not 
maintainable against the. defendants and that 
there was no negligence on the part of the 
said Nagammal so as to give rise to any.claim 
for -damages.-by the plaintiff. It was also 
contended that there was no request made to 
„the plaintiff by any servant in the rice mill 
to hold the bag under the huller,. — .. 


for 
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3. The learned Second Assistant Judge 
framed six issues and came to the conclusion 
that the plaintiff was entitled to damages. He 
held, however, that the damages could only 
be Rs. 10,000 and decreed the suit accord- 
ingly. The defendants have come forward 
with the present appeal challenging the 
decree of. the Court below. 


4. The learned counsel for the appellants 
contended that there was no liability for 
damages at all in this case, that in any event 
the liability was personal to Nagammal so 
that the defendants could not be proceeded 
against and that the quantum of damages 
was fixed in an arbitrary manner. Thus, three 
points arise out of these contentions, viz., 


'(1) was there any liability to pay damages 


in the.present case; (2) was the liability per- 
sonal to Nagammal; and (3) whether the 
quantum of damages as fixed by the Court 
below, namely, Rs. 10,000 was: properly 
fixed? 


5. On the first point, the plaintiff himself 
has given’ evidence. He has stated the cir- 
cumstances under which he went near the 
huller and he has also described the way in 
which the blade fell on him and cut his right 
arm. D.W:~1 is the first defendant. He 
stated that the customers are not entitled to 
go, inside the enciosed portion where there 
was a board with the caption “Danger”. He 
was himself 'emploved in the Easun Engineer- 
ing Company as Sales Manager and he has 
admitted that he would be in office till about 
5.00 р.м. He did not also witness the 
accident in question. His evidence is not 
therefore of any consequence as regards the 
points which arise for consideration here. 
D.W. 2 is the driver of the flour mill. He 
did not know how the accident occurred and 
he admitted that he was at the back portion 
and he came to know about the accident only 
affer it happened. His evidence also cannot 
therefore be of any significance with refer- 
ence. to the points’ that arise before me. 
Thus, there is the uncontradicted evidence of 
P.W. 1 that he went to the rice mill on a 
particular day, that he was asked to hold the 
bag ‘for collecting the flour and that he was 
injured at that time by the blade flying out 
of the machine. In these circumstances, it 
is clear-that the accident happened when the 
blade escaped immediately the motor was : 
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started. The negligence on the facts is 
proved as, if the machinery had been properly 
maintained or tested, the blade would -not 
have escaped from the machinery. The 
liability to damages is established from the 
evidence bafore me. 


6. The next question is whether the defen- 
dants are liable for the damages. As men- 
tioned . already, the accident occurred at a 
time when Nagammal was alive. The defen- 
dants have inherited the mill from the said 
Nagammal on her death. The point to be 
considered is whether with the death of 
Nagammal the liability to damages disappears. 


7. The maxim relied on in this connection 
by the appellant’s counsel is actio personalis 
moritur cum persona which means a personal 
action dies with the person. This maxim, as 
text books on Torts state, was originally 
introduced to prevent action of a penal 
character like trespass and its offshoots being 
brought after the death of the wrongdoer 
against his representatives. Later on, the 
general language of the maxim came to be 
applied, perhaps misapplied, to cases of death 
of injured persons though to such cases the 
réason of the rule has no strict application. 
Even in Britain, where this rule was applied 
in the cases of liability under Torts, the Law 
Reform, (Miscellaneous Provisions) Act, 
1934 ruled out the application of: this maxim 
in several cases. Pollock on Torts refers to 
this rule as barbarous. It was pointed out 
by Lord Wright in 53 Law Quarterly Review 
160, that the worst part of these maxims is 
that they are so difficult to get rid of. How 
far this, maxim can be applied.in India came 
for consideration before a Full Bench of this 
Court in Rustomji Dorabji v. W. H. Nurse 
and another. In-that case, Rajagopala and 
Nurse gavé a criminal complaint against 
Rustomji alleging commission of an offence 
under section 471, Indian Penal Code. The 
prosecution ended in an acquittal. Rustomji 
filed a suit claiming damages for malicious 
prosecution against both of them. During 
the pendency of the suit Rajagopala died. 
The question was whether the suit abated 
against him. Coutts Trotter, J. mae whom 
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Ayling, J., agreed, considered that section 89 
of the Probate and Administration Act, 1881, 

applied and that Act XII of 1855 did not, 
since the latter Act did not deal with a suit 
during the pendency of which one of the 
parties died. The result was that the suit, 
it was held, had abated as against Rajagopala. 

Kumaraswami Sastri, J., while agreeing with 
this conclusion, referred fo Legal Represen- 
tatives’ Suits Act XII of- 1855 and. pointed 
out at page 375: 


*A right of action was given against the 
executors, administrators, heirs or repre- 
sentatives of a deceased person for any 
wrong committed by him in his lifetime for 
which he would have been subject to 

‚ action if such wrong was committed within 
one year before his death. А 


At page 376 he added: 


“The remedy given by the Indian Act of 
1855 is, however, confined to suits brought 
subsequent to the death of the person.’ 


8. Section 89 of the Probate and ‘Adminis- 
tration Act, 1881 considered in that judg- 
ment corresponds to section 306 of the Indian 
Succession Act. That section runs as fol- 
lows: 


“All demands whatsoever and all sights | to 
prosecute or defend any action or “special 
proceeding existing in favour of or against 
a person at the time of his decease, survive 
to and against his executors or administra- 
tors, except causes of action for defama- 
tion or assault, as defined in the Indian 
Penal Code, or other personal injuries ‘not 
causing the death of the party, and except 
also cases where after the death of the 
party, the relief sought could not be én- 
joyed. or granting it will be озу di 


9. A plain reading of this ' section “would 
show that it addresses itself to cases where 
the proceedings ard by or against the execu- 
tors and administrators. In the present case, 
the proceedings are not taken either by or 
against the executors or administrators. 
Therefore, there is no scope for applying the 
provisions of section 306 on the facts here. 


10. My attention was drawn to a decision 
of the Judicial Commissioner’s Court “of 
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Nagpur in Deeba v. Babaia*, The facts in 
that case are not clear. The question in that 
case was whether a Hindu son could, bg held 
liable for torts committed by his father 
during the father’s lifetime even if the torts 
resulted in no benefit to the joint estate. It 
was held that a Hindu son could be held lia- 
ble for the torts committed by -his father 


during his father’s lifetime only to the extent- 


to which the family estate has been  bene- 
fited. Reliance was placed in this connec- 
tion on a decision, in Philips v. Hemfrey*. 
As already seen, the position relating to appli- 
cability of the maxim actio personalis mori- 
tur cum ‘persona has undergone modification 
in 1934 even in U.K. This maxim has also 
been criticised éven in Britain as seen already. 
At any rate, the maxim has no application 
where provision to the contrary has been 
made by the statute in Legal Representatives' 
Suits Act XII of 1855. That Act was pro- 
mulgated on the 27th March, 1855:° The 
preamble to that Act provided that it was 
expedient to enable executors, administrators 
or representatives in certain cases to sue and 
be sued in respect of certain wrongs which, 
according to the present law, did not survive 


to or against such executors, administrators” 


or representatives. Section 1 of that Act 
falls into two parts. The first part refers 
to maintainability of the action by the exe- 
cutors, administrators or representatives of any 
deceased, person for any wrong committed 
in the lifetime of such person. We are not 
concerned with any suit by executors, admi- 
nistrators or representatives. For the pre- 
sent, we are concerned with the suit against 
the heirs of a deceased person. There can 
be no dispute that the plaintiff could have 
proceéded against Nagammal herself if she 
were alive. The only point is whether her 
heirs are liable with reference to this lia- 
bility. On this point, the second part of 
section 1 is relevant and `1 may be quoted 
here: 


“And further, an action may be maintained 
against, the executors or administrators 
or heirs or representatives of any person 
. deceased for any wrong committed by him 





"q^ ALLRI 1927 Nag. 337. 
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in his lifetime for which he would have 
been subject to an action, so as such wrong 
shall have been committed within one year 
before such регѕоп'ѕ death; and the 
damages to be recovered in such action shall, 
if recovered against an executor or adminis- 
trator bound to administer according to the 
English Law, be payable in like order of 
administration as the simple contract debts 
of such person." 


In effect, with reference to a suit against the 
executors, administrators or heirs or repre- 
sentatives of any deceased person in res- 
pect of any wrong committed by bim in his 
lifetime, there is the liability to pay damages 
and fhat is why a period of one year has 
been fixed as the period of limitation for 
commencing any such action. In the present 
case, there is no dispute about the action 
having been commenced within the period o: 
one year. Therefore, the suit is very much 
within the scope of provisions of section i 
of Act XII of 1855 and has been instituted 
within the period contemplated by it. The 
suit is thus maintainable against the heirs of 
Nagammal. It may be pointed out that. 
while the first part of section 1 does not con- 
template Лез commencing proceedings, the 
second part provides for suits being insti- 
tuted against, amongst others, the heirs. 
This clearly goes to confirm the view that 
the suit was liable to be filed against heirs 
also. The maxim above referred to has no 
application here. The maintainability of the 
suit is thus not apen to any doubt. 


li. ‘The last point is as regards the sum of 
Rs. 10,000 fixed as compensation. It is in 
Evidence that the plaintiff sustained the in- 
jury and lost his right arm when he was aged 
about 11. He had to undergo treatment in 
the Railway Hospital here and later he had 
to go to Poona for getting an artificial limb 
fitted. With the artificial limb, he is able 
just to take his food, etc. The service of 
the arm-is not as useful as it would have 
been, if he had the original limb. He was 
reading in the-fifth standard at that time and 
he continued his studies upto 7th standard 
and ultimately he had to give up his studies 
for reasons which we need not go into. 
Even as % casual labourer, he would have been 
in a position to earn a sum of Rs. 100 per 
month. A sum of Rs. 10,000 awarded to 
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him would only bring an amount of Rs. 1,000 
per annum by way of interest if deposited 
in a Nationalised Bank. Не. реіѕ г monthly 
income of about Rs. 80 per month. I do not 
consider that in a case like this, the compen- 
sation so awarded can be said to be excessive. 
The appeal is accordingly dismissed. Мо 
costs. 


S.J. 


Appeal dismissed . 
IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PnaEsEeNT:—P. R. Gokulabrishnan cid: a 
Varadarajan, JJ. ` 


Messrs. Rockweld Electrodes India Ltd.,. 


having its registered office at No. 2-C, 
Moores Road, Madras-6 and represented 
by its Director, Vishnu Prasad Chokhani 


a Appellant 
be 
K. C. Vijayan ‚‚ Respondent. 
Master and Servant — Contract of service— 
Suspension of employee not provided for in 
contract — Employer suspending employee 
and preventing him from reporting for duty— 


Employee can ireat the same as breach of 
contract by employer. | 


The employer has по right to suspend an 
employee if there is no provisicn in the 
contract of employment for the same of it is 
not the creature of a statute governing the 
contract and it is not an implied term in an 


ordinary contract between master and servant.’ 


. [Pera. 15.] 


There is however a distinction between 
suspending the contract of service of a 
servant and suspending him from perform- 
ing the duties of his. office on the basis that 
the contract is subsisting which is important. 
The suspension in the latter case is always an 


implied term in every contract of service. 


When an employee is suspended in this sense, 


it means that the employer merely issues 2 


direction that, he should not do the service 
required of him during a particular period 
In other words the employer is regarded as 


* A.S.No. 84 of 1974- lst August, 1978. 
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issuing - an order to thé éniployée which 
because the contract is- subsisting the emplo-- 
yee must obey. Раға. 16.] 


In the instant case the employer had prevent- 
ed the employee from reporting for duty and 
committed breach of the contract of service 
between the parties and the employee had 
accepted the position that the employer had 
committed breach of the contract. 

` ; [Pare. 32. 1 


If the employer suspends an employee and 
prevents him from reporting for duty in the’ 
absence of any term of contract of service 
between the parties or any statute governing. 
the same, it is open to the employee to treat 
it as a breach of contract on the part of the 
employer and seek his remedies on that 
footing. [Para. 15.] 


Cases referred to:— 


Hotel Imperial v. Hotel Workers’ Union, 
(1960) 1 S.C.R. 476: 1960 5.С.]. 317: 
(1960) M.L.J. Ue) 207: A.I.R. 1959 
S.C. 1342; И. P. Gindronuja v. State of 
Madhya. RRA (1970):2 S.C.J. 573: 

(1970) 3 S.C.R. 448: A.I.R. 1970 S.C. 

1494; T. Gajee v. U. Jormanik Siem, 

(1961) l'S.CR. 750; A.I.R. 1961'S.C. 

276; R. P. Kapoor v. Union .of India, 

(1964) 5 S.C.R. 431: A.I.R. 1964 S.C. 

787; Balvantray Ratilal Patel v. State of 
Maharashtra, (1968) 2 S.C.R. 577: (1968) 
2 S.C.J. 540: A.I.R. 1968 S.C. 800;: 
District. Council v. Vithal Vinayak, A.I.R: 

1941 Nag. 125; Marshall v. English Elec- 
tric Co. Ltd., (1945) 1 АП Е.К 653; Howard. 
v. Pickford Tool Co., Lid., (1951) 1 K. 
B. 411; Heyman v. Darwins Ltd., 1942 A. | 
С. 356; Henely ү. Prease & Partners Lid., 
(1915) 1 К.В. 698;. Lanston v. Auew, 
(19/4) 1 All E.R. 980. 


Appeal ageinst the decree of the Cogit of 
the Subordinate Judge, Chingleput dated 2nd, 
February, 1973 and passed in O.S. No. 80 
of 1970. 


M. R: Narayanaswomi and N. ` Balasubra- 
manian, for Appellant. f 


Vedantam Srinivasan and K.. Yamunan, for 
Respondent. 
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The Judgment of the Court was delivered by 
Varadarajan, J.—The plamtiff in O.S. 
No. 80 of 1970 оп the file of the Sub-Court, 
Chingleput, is the appellant. The suit was 
filed for recovery of a sum of Rs. 28,676.01 
made up of a sum of Rs. 21,507.01, being 
the amount payable by the defendant on 
account of the money spent by the plaintiff 
on his foreign training and Rs. 7,169. being 
the liquidated damages payable as per the 
contract of service, Exhibit A-4 between the 
parties. І : 

2. The'case of the plaintiff was this: The 
defendant was employed under the .plaintiff 
as Formulator from about September, 1965. 
He was subsequently deputed to take train- 
ing in England: on the plaintiff. providing 
funds for the purpose. After completion of 
his training and return to India, he was to 
serve the plaintiff for the stipulated period 
in consideration of the plaintiff having spon- 
sored and provided for his stay and training 
in England. An 'agreément, Exhibit А-4, 
dated 7th October, 1969, was entered into 
between the parties embodying the terms and 
conditions of service. According to the 
agreement, the defendant shall remain in the 
service of the ‘plaintiff from 15th October, 
1968 till 14th October, 1972 in consideration 
of the plaintiff having sponsored and provid- 
ed him training in England. In case the 
defendant were to leave the services of the 
plaintiff before the completion of the minimum 
period of service mentioned in the agreement 
or brings about a situation by misconduct or 
in any manner except for reasons beyond his 
control compelling the plaintiff to terminate 
his services, .the defendant has to refund 
all the amounts spent by the plaintiff in 
connection with’ his training abroad. Fur- 
ther, the defendant shall ‘be liable to pay to 
the plaintiff as liquidated damages a sum 
equivalent to 1|3rd of the total amount 
incurred by the Company on his training and 
becoming refundable as provided in the agree- 
ment. .If the defendant leaves the services 
of the company after completing one year of 
service under the agreement, he shall be 
liable.to refund only such proportion of the 
several amounts and the liquidated damages 
stipulated їп the agreement as the service 
remaining to be rendered by him bears to the 
total service from the date of his reporting 
after training till 31st December, 1972. For 
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this purpose, servicé remaining to be ren- 
dered under the service contract will be 
rounded. off into full years less than six 
months being ignored and six months or 
more being treated as full year. Jf the 
defendant fails to pay the said amount, the 
Company would be entitled to recover the same 
from him and also have the right to withhold 
all his: dues and adjust the same against the 
amount payable to him in accordance with the 
provisions ın the agreement. The defen- 
dant is bound to diligently and faithfully and 
to the best of his skill and ability serve the 
plaintiff and perform all the duties pertaining 
to his job and devote the whole of his atten- 
tion and energy to his duty and shall and 
will do all'such things as may irom time to 
time and at any time during such term be 
reasonably required of him by the plaintiff or 
айу other person or persons employed by 
the plaintiff and having the authority to 
require the same to be performed by the. 
defendant. Notwithstanding anything con- 
tained in the agreement, the plamtiff shall be- 
at liberty to terminate the engagement of the 
defendant forthwith in any of the following: 
events, namely: (1) if the defendant failed, 
refused or neglected to carry out and perform 
his duties and undertakings; (2) .if the 
defendant was guilty of any fraud, insubor- 
dination or misconduct in the course of 
performance of his duties; (3) if the defen- 
dant commits any act which is prejudicial to 
the continued relationship between the plain- 
tiff and the defendant; and (4) if the 
defendant commits breach of any of the. , 
terms of the service contract. In any such 
event, the employment of the de=endant shall 
absolutely cease and determine upon delivery 
of a notice of termination to him either 
personally or by sending the same by regis- 
tered post’ and he shall become liable to 
refund the training expenses and to pay 
liquidated damages to the Company in the, 
same manner as provided for ‘in the agree- 
ment. The defendant who later became 
Development Officer-in-charge was attending 
to his duties as contemplated in the agree- 
ment till about March, 1969 ard he there- 
after absented himself on several occasions 
without leave or prior permission from his 
superiors and there was also a- definite 
attitude of indifference to his duties, and ‘in 
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fact, his outturn of work showed neglect of 
duty and want of diligence.pertaining to his 
job. -The plaintiff first preferred to over- 
look some of the acts of absence without 
leave but when persisted in and when . the 
defendant left the factory on 15th July, 1969 
to attend a lunch without obtaining previous 
permission but.merely placing a. written 
request for half.a day’s casual leave on the 
office table and further. when he again 
absented himself from 17th July, 1969 on 
grounds of fever and sickness it was found 
that he had no fever but though moving 
about expressed that he had back-sprain and 
subsequently sent a medical certificate which 
referred only to back-sprain, the plaintiff by 
their President called for a reasonable assu- 
rance from the defendant to the, full satisfac- 
tion of his superiors that he will not repeat 
such acts of gross indiscipline in future. The 
defendant in reply thereto. denied having 
committed any act of indiscipline and stated 
that the need. for reasonable assurance did 
not arise at all . and assumed ап attitude 
inconsistent with his position as employee 
under the plaintiff. The defendant, how- 
ever, offered to .join duty on 28th July, 
1969. But, with reference to the letter of 
the plaintiff to him, dated 24th July, 1969 
he was -called upon to express regret for his 
previous mistakes and misdemeanours by 
tendering an apology to close the correspon- 
dence as to the conduct of, the defendant and 
to continue him in service so as to have the 
benefit of his training in England for the 
company; the defendant refused to tender 
any apology or express regret or give an 
assurance. On 28th July, 1969 when he 
was not permitted to join duty without such 
assurance, he sent a lawyer’s notice alleging 
that the plaintiff. had unilaterally rescinded 
the contract of service and had also commit- 
ted breach of contract and made some claims 
against the plaintiff on that footing. The 
plaintiff by their reply notice, dated 30th 
July, 1969, made it perfectly clear that there 
was no rescission of the contract. The 
defendant was called upon to explain the 
various acts which amounted to misconduct 
and pending investigation, he was placed under 
suspension as the plaintiff intended to hold 
a regular enquiry into the conduct of the 
defendant after framing a charge. Charges 
were accordingly framed and commumicated 
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to the defendant by letter, dated 30th July, 
1969, and he was informed that.an enquiry. 
would be held оп. 7th August,:1969. . The 
defendant sent a reply repudiating the charges 
and stating that he had ceased to be. .the 
plaintiff’s employee with effect from 8 A.M. 
on 28th July, 1969 and: that he was. not 
obliged to attend any enquiry. The defen- 
dant did not. attend the - enquiry.on 7th 
August, 1969 and after giving a, further 
opportunity and -holding the enquiry on 16th 
August, 1969, it was found that the .defen- 
dant was guilty of the charges. The plain- 
tiff by their letter, dated 20th August, 1969, 
communicated the findings of the Enquiry 
Officer to the defendant and pointed out that 
his conduct was prejudicial to the continued 
relationship of. employer and employee . and 
that with a view to give опе more chance, 
they (Plaintiff) had .decided to take a lenient 
view and let him off with suspension without 
pay for the period from 28th July, 1969. to 
22nd August, 1969 and required him to report 
for duty on 23rd August, 1969, The defen- 
dant did not report for duty on 23rd August, 
1969 and took up a defiant attitude that he 
had ceased to be an employee of the plain- 
tiff with effect from 8 A.M. on 28th July, 
1969. The plaintiff sent another charge- 
sheet to the, defendant dated 13th Septem- 
ber, 1969, calling for written explanation for 
absence without leave for 22 days, from 23rd 
August, 1969 and on no reply being received 
fixed an enquiry to be held in respect of the 
said charge on 6th October, 1969 and inform- 
ed the defendant of the same by letter, dated 
30th September, 1969. The defendant chose 
to remain €x parte at the enquiry. The 
Enquiry Officer found that the defendant was 
guilty of absence without leave for the period 
from 23rd August, 1969 to 13th September, 
1969. The plaintiff accepted the finding of 
the Enquiry Officer and terminated the 
engagement of the defendant with effect 
from 7th October, 1969 and communicated 
the same to the defendant on the.same date. 
Far from there being any rescission of 
contract or breach thereof on the part of the 
plaintiff. it was the defendant who had brought 
about a situation by his acts of miscon- 
duct compelling the plaintiff to terminate his 
engagement and he had consequently become 
liable under the terms of clause 4 of the 
agreement, Exhibit A-4, to pay the plain- 


її] 


uff Rs. 21,507.01 р. towards the amount 
spent by them in connection with his training 
abroad and also to pay the plaintiff a sum. of 
Rs. 7,169 by way of liquidated damages, and 
he had not paid the same in spite of lawyer’s 
notice dated Sth December, 1969. 


3. The defence was that the plaintiff was 
not properly represented by the Director who 


had no personal knowledge of the  allega- 
tions made in the plaint. According to the 
defendant, the proper person who should 


have verified: the plaint and represented the 
Company was A. H. Dalmia, the President- 
in-charge of the  plaintifffCompany. The 
defendant did not have anything to do with 
the Director, Sri Satyanarayanan who has 


signed the plaint as he had no personal 
knowledge of the matters alleged in the 
plaint. Regarding the merits of the case, 


the defence was that at all material times, 
the defendant had been extremely diligent in 
the discharge of his duties and had devoted 
his entire working hours for the benefit of 
the plaintiff-Company. The defendant had 
never absented himself even for one day for 
any purpose without any leave or prior permis- 
sion of his superiors; nor had he shown any 
indifference towards his work. Не conti- 
nued his employment under the plaintiff in 
spite of the many obstructions placed by the 
said Shri A. H. Dalmia. Labour relations 
had worsened and relations between the 
management and personnel deteriorated 
because of the attitude taken by the new 
management. The defendant sent a leave 
letter to the plaintiff when he fell ill and had 
a sprain and also produced a ‘medical certi- 
ficate. The President, A. Н. Dalmia of 
the plaintiff, and another employee came to 
the defendant’s house and not finding him 
there, they went to the doctor’s house and 
found that the defendant was really unwell 
and could not attend office on 17th July, 
1969. Shri A. H. Dalmia wanted an 
assurance. from the defendant on 28th July, 
1969, when he sought to rejoin duty that he 
(defendant) will not fall ill or otherwise be 
indisposed without prior notice. The defen- 
dant could not naturally give any süch assu- 
rance as asked for and he stated that there 
was no need or occasion for giving apology 
for having fallen ill or for matters beyond his 
control or power. "The plaintiff wrongfully 
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prevented the defendant from joining duty 
and committed breach of the contract of 
service and unilaterally repudiated the con- 
tract and rescinded the same against law. 
Therepon, the defendant sent a lawyer's 
notice on the very same day making it clear 
that the plaintiff had committed breach of 
the contract and claiming reliefs on that 
basis. The plaintiff had no power or juris- 
diction to hold ‘any enquiry after 28th July, 
1969.- The.defendant was not guilty of any 
misconduct: and was: not liable to pay any 
amount. i 


4. The learned Subordinate Judge framed 
the following. issues: — > es 
ж ж ЕЧ ж ж 


(Issues Omitted:—Ed.) 


On issues: 1 and 2, he found that the suit had 
been properly framed and that Sri Satya- 
narayana, the then Director of the plaintiff- 
Company was competent to represent the 
plaintiff on the date of plaint. On issues 
3 to 11, he found that the plaintiff unilaterally 
rescinded the contract of employment and 
committed breach of the contract, that the 
defendant has not committed any misconduct, 
that the defendant became absolved from all 
his obligations under the contract of employ- 
ment after 28th July, 1969, that the plaintiff 
is not entitled to hold any enquiry against 
the alleged misconduct of the defendant 
after that date, that the enquiry has not been 
properly and validly held, that the plaintiff 
was not entitled to dismiss the defendant 
on the basis of the charges laid against 
him, that the conduct of A. H. Dalmia, the 
President of the plaintiff-Company has been 
mala fide, malicious and illegal in so far as 
it related to his dealing with the defendant 
and that the plaint was not defective. On 
issue No. 12 he found that there was по 
cause of action after 28th July, 1969, for 
instituting the suit against the defendant as 
he had ceased to be an employee of the 
plaintiff on account of breach of the contract 
of service committed by the plaintiff on 
28th July, 1969. On issue No. 13, he 


found that this is not a fit case for awarding 


costs in favour of the defendant. On these 
findines, he dismissed the suit without costs. 
5. Mr. M. R. Narayanaswami, the learned 
counsel for the appellant, submitted that there 
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is no dispute -between the parties regarding: 
the expenses incurred by the plaintiff for the 
defendant’s training in. England, or the 
quantum of liquidated damages, that the 
defendant was merely suspended on 28th July, 
1969, pending a contemplated enquiry, that 
even if there is no provision in the contract 
of employment for suspension of the defen- 
dant pending: enquiry, the legal consequence of 
suspension is that the plaintiff will be liable to 
pay salary:to the defendant for the period of 
suspension’ and it does not bring about «a 
breach of the contract, that the defendant 
has.committed breach of his contract and that 
the plaintiff will, therefore, be. entitled to a 
decree for the amount claimed in the plaint. 


6. On the other hand, Mr. Vedantam Srini- 
vasan, the learned counsel for the respondent 
‘submitted that there was.no suspension on 
28th July, 1969,-or on any subsequent date, 
that the plaintiff committed breach .of the 
contract of service between the parties. by not 
permitting the defendant to join duty on 28th 
July, 1969, that the relationship of employer 
and employee had thereby come to án end 
and that it was no longer open to the plain- 
tiff to treat the defendant as an employee and 
hold any enquiry against him. He further 
‘submitted that even if there was only a sus- 
pension as contended by the plaintiff, it 
would ‘amount to a breach of the contract. of 
service. between.the parties in the absence af 
‘any provision ‘for the same in fhat contract 
and -that the plaintiff is, therefore, not en- 
titled to seek to enforce the terms of ‘that 
contract and recover the amount. . 


7. Before considering the evidence, óral 
and documentary.in the matter, it is necessary 
to note the points of law to which our atten- 
tion was drawn by the learned counsel for 
'the párties in;the course of their arguments. 
‘The main submission of the learned counsel 
for the appellant is that there was only а sus- 
pension on 28th July, 1969. ‘To suspend’, ac- 
cording to the Shorter Oxford Dictionary, is 
‘to debar, usually for a time^from the exer- 
cise of a function or the enjoyment of a privi- 
lege. `` : : 


8. The’ learned counsel for the appellant 
invited our attention to two decision of the 
Supreme Court. The first is the decision in 
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Hotel Imperial ү. Hotel Workers Union. 
There, it has been observed in paragraph 10: 
“The first ` question, therefore, that falls 
for consideration is the extent of the power 
- of the- employer to suspend an employee 
under the ordinary law of master and ser 
vant. It is now well-settled that the power 
to suspend, in the 'sense of a right to for- 
bid-à servant to’ work is пої an implied 
-term in‘ an ordinary: contract between 
master and servant, and that such a power 
can only be the creature either of a statute 
governing the contract or of an  expréss 
ferm in the contract itself. Ordinarily, there- 
fore, the absence of such power either аз. 
an express ferm 'in the contract or in the 
rules ‘framed under some statute would 
mean that the master would have no power 
to^suspend a workman and even if he does 
so.in the sense that he-forbids the employee 
to' work, he will have to pay wages during 
the so called period of suspension. Where, 
however, there is power to suspend either 
` in the contract of employment or in the 
statute or the rules framed thereunder, the 
‘suspension has the effect of ‘temporarily 
suspending the relation of master and ser- 
vant with the consequence that the servant 
.is not bound to render service and the 
master is not bound to рау...... . 
Relying strongly on this observation, the 
learned counsel for the appellant submitted 
that the. only right which the defendant had 
was to claim salary for the period of his. 
suspension if the plaintiff had no power to do 
so under the cóntract of service, Exhibit A-4, 
entered into between the parties. ІЁ is not 
disptited by the learned ‘counsel for the appel- 
lant that there is no provision ‘in the contract, 
Exhibit А-4, for the plaintiff to suspend the 
defendant for any period pending any enquiry 
into any charges framed against him. 


9: The second decision relied. upon by the 
learned counsel for the appellant. is in P. 
P. Gindroniya v. State of Madhya Pradesh? . 
where it is.observed in paragraphs 7 and 8 as 
follows: · - - ca + Л 

~ “7, The legal position as regards a mas- 
-"ter's right. to place his servants under sus- 
--1. (1980) 1 'SC-R. 476: 1960 S.C T. 317: (1960) 
MILJ. (Crl) 207: A.I.R. 1959-S.C. 1342. . : 
. 9.- (1970) 2-5.С.]. 573: (1970) 3 S.G,R. 448: A.LR. 
1970 S.G. 1494. 


a a, 
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pension is now well-settled by the decisions 
of this Court. In Management of Hotel 
Imperial, New Delhi v. Hotel Workers’ 
Union, the question whether a master could 
suspend his servant during the pendency of 
an enquiry came up for consideration by 
this Court. Therein this Court observed 
that it was well-settled that under the ordi- 
nary law of master and servant the power 
to suspend the servant without pay could 
not be implied as.a term in an ordinary 
contract of service between the master and 
the servant but must arise either from an 
express term in the contract itself or a 
statutory provision governing such contract. 
It was further observed therein that ordi- 
narily the absence of such a power either 
in express terms in the contract or under 
the rules framed under some statute would 
mean that the master would have no power 
to suspend a workman and if he does so in 
the sense that he forbids the employee to 
work he will have to pay the wages during 
the so-called period of suspension. Where, 
however, there is power to suspend either 
in the contract of employment or in the 
statute or the rules framed  thereunder, 
the suspension has the effect of temporarily 
suspending the relationship of master and 
servant with the consequence that the ser- 
vant is not bound to render service and 
the master is not bound to pay. 


8. The same view was reiterated by this 
Court in T. Gajee v. U. Jormanik Siem?. 
The rule laid down in the above decisions 
was followed by this Court in R. P. 
Kapoor v. Union of India’. The law on 
the subject was exhaustively reviewed in 
Balvantary Ratilal Patel v. State of Maha- 
vashtra*. Therein the legal position was 
stated thus: The general principle is that 
an employer can suspend an employee of 
his pending an enquirv into his misconduct 
and the only question thaf can arise in such 
a suspension will relate to the payment of 
his wages during the period of such sus- 





i. (1960) 1 S.C.R. 476 : ALLR. 1959 S.C. 1342, 
2. (1961) 1 S.C.R. 750 : ALR. 1961 S.C, 276, 
$ (1964) 5 S.C.R. 431 : A.I.R. 1964 S.C. 767. 
4. (1968) 2 S.C.R. 577:(1968) 2 5.0.7. 540: 
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pension. It is now well-settled that the 
power to suspend, in the.sense of a right 
to forbid an employee to work, is not an 
implied term ` in an ordinary conttact 
between master and servant, and that such 
a power can only be the creature either of 
a statute governing the contract, or of an 
express term in the contract itself. Ordi- 
narily, therefore, the absence of such a 
power either as an express term in the 
contract or in the rules framed under some 
statutes would mean that an employer would 

: have no power to suspend an employee of 
his and even if he does so in the sense that 
he forbids the employee to work, he will 
have to pay the employee's wages during 
the period of suspension. Where, how- 
ever, there is power to suspend either in 
the contract of emoloyment or in the statute 
or the rules framed thereunder, the order 
of suspension has the effect of temporarily 
suspending the relationship of master and 
servant with the consequence that the ser- 
vant is not bound to render service and the 
master is not bound to pay. It is equally 
well-settled that an order of interim sus- 
pension can be passed against the employee 
while an enquiry is pending info his con- 
duct even though there is no such. term in 
the contract of émployment or in the rules, 
but in such a case the employee would be 
entitled to his remuneration for the period 
of suspension if there is no statute or rule 
under which, it could be withheld. The 
distinction between the contract of service 
of a servant and suspending him from per- 
forming the duties of his office on the basis 
that the contract is subsisting is important. 
The suspension in the latter case is always 
an implied term in every contract of ser- 
vice, When an employee is suspended in 
this sense, it means that the employer mere- 
ly issues a direction to him that he should 

. not do the service required of him during 
a particular period. In other words the 
employer is regarded as issuing an order 
to the employee which because the contract 
is subsisting, the employee must obey.” 


Relying upon this decision the learned 
counsel for the appellant submitted that 
‘suspension’ pending an enquiry is an implied 
term of the contract and this decision shows 
development of the law subsequent to the 


` 
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aforesaid decision in Hotel Imperial v. Hotel 
Workers’ Union. ‘ens 


10. “On the other hand, the learned counsel 
for thé respondent ‘invited our attention to 
- Several ‘passages in the téxts and to some 
English decisions and the, decision in Dis- 
‘trict Council, Amraoti ^ v. Vithal Vinayak?. 
In paragraph 557 of Halsbury’s Laws .of 
England, Fourth Edition; Volume 16, it is 
stated: |... 5 
‘Tt now ‘seems probable that all contracts 
of employment: by implication give to the 
employee not merely: the right to be paid 
Ris agreed wage; but also the right to have 
“the opportunity of doing his work’ when it 
is available.” - zd oon QVO € 


In paragraph 4584 of this book, it is stated: 


"Whether. or-not"an employer has power 
to suspend'an employee during the dura- 
"tion of the ‘contract of employment depends 
` роп the construction of the particular con- 
tract. .In the absence of any express or 
implied term to the contrary, the employer 
. cannot punish an employee for alleged mis- 
. conduct Ьу suspending him from employ- 
ment and, stopping his wages for the period 
' of the suspension. Where, however, such 
a term is included in the contract, it is not 
rendered. void by the statutory provision 
1 "resfricting ` deductions from  workmen's 
, Wages, for .or "m respect of fines, for the 
intention of the parties is taken to have 
“been that for the period | of f suspension 
. "mutual duties and rights, including the right 
of wages,. ‘would be suspended." 


'At pages 534 and 535 of the Law of Con- 
tract; Seventh : Edition, ` by, Cheshire and 
Fifoot, we find’ the following passage: . 


- “Tt must be observed, however, ‘that it takes 
two to end a contract. It cannot be termi- 
‚ nated unilaterally. Therefore, if one party 
repudiates -his obligations or fails to per- 
.form a term of vital importance this does 
not. automatically terminate the , contract. 
It merely gives the innocent party an op- 
- tion either to. ignore the breach and to in- 
sist upon performance when due, or to 


1. (1960) 1 S.C. R. 476 : A.LR.1959 S.G. 1342. _ 
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accept it as decisive and to treat himself as 
free from further liability. If, for ins- 
tance, he ignores a repudiation, the con- 
tract remains in full force. An unaccept- 
ed repudiation is a thing writ in water and 
of no value to anybody." _. 


“If the innocent party elects to treat the 
` contract as discharged, he must expressly 
or implicitly communicate the decision to 
the party in default. Once he has made 
his. intention clear, his election is final and 
cannot be retracted. A party who elects 
to pursue this course is. generally said to 
rescind the contract, but this is a mislead- 
.ing. word in the present context. ‘In. its 
primary and more correct sense, as we 
have already seen rescission means the 
retrospective cancellation of a contract ab 
‘initio as for instance where the defendant 
has been guilty of fraudulent misrépresen- 
tation. The contract is destroyed as if it 
had never existed. . But, where d party 
elects to treat а’ breach as discharging him 
from his obligations, the effect is to termi- 
nate the contract from the moment of the 
election and not earlier....... "e" 


“If, on the other hand,:the innocent party 
with full knowledge of the facts, makes it 
clear by words or acts-that he insists оп. 
holding his co-contractor. to the bargain and 
continues to render performance the effect 
is to keep the contract alive. ..... 


11. In Cases and Materials on Labour Law, 
1967 Edition, by K. W. Wedderburn, the 
following. observation of Lord Goddard made 
in Marshall v; English Electric Co., Ltd.*, is 
extracted at page 145: . 


“In my opinion, what is called suspension 
is in truth dismissal, with an intimation.that, 
at the end of so many days; or it may be: 
hours, the man will be re-employed, if he 
chooses to apply for re-instatement. 


. This indeed seems to be the effect of the 
evidence, as the witnesses called for the 
defendants appear fo agree that à suspend- 
ed man can go off and seek employment 
elsewhere; if he chooses, to do so, he is 
under: no obligation to return if he does not 
wish to submit to suspension." 





a ——————— 


1. 1945 All E.R, 653. 


1. 


At pages 152 and 153.0f the same Edition, 
the following observations of Eversheld, M. 


R., and Asquith, L. J., in Howard v. Pitk- ` 


ford Tool Co., Ltd.?, are set out: 


"Evershed, M. R.: it is-quite plain and I 
refer, if it be necessary.to quote authority, 
to the speech of Lórd Simon, L.C.,..in. 
Heyman v. Darwins Lid.?, that if the 
conduct of one party to a contract amounts 
to a repudiation, and the other party does 
not accept it as such but goes on perform- 
ing his part of the contract and affirms the 
contract, thé alleged act of repudiation is 
wholly nugatory and ineffective in law.” 


“Asquith, L.J.: An unacceptéd repudiation 
is a thing writ in water and of no value to 
anybody; it confers no legal rights of any 
sort or kind." | 7 NE 


Section 39 of the Indian Contract Act reads 
thus: . . uu 


“When a party to a contract has refused. to 
perform or disabled himself from perform- 
ing, his promise in its entirety, the pro- 
misee may put an end to the contract, un- 
less he has signified, by words or conduct, 
. hi$ acquiescence in its continuance.” `- 
12. We find the following passage at 
page 358 of Pollock and. Mulla’s . Indian 
Contract and Specific Relief Acts, 9th Edition: 


“The wrongful dismissal of a servant by a 
master operates’ instantly giving the servant 
the instant right to claim damages. But 
this general rule will not apply-where the 
servant continues to work for the. emplo: 
yer, the employment does not. terminate 


«e 


* breach on the part of the servant entitling 
the master to dismiss him, he may, if he 
pleases terminate the contract, but he is 
not bound to do it, and if he chooses: not 
to exercise that right  but.to treat the 





1. (1951) IK.B- 411. 
2. (1942) A.C. 356 at 361. 
3. (1915) I K.B. 698 at 705. 
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contract аз a continuing contract notwith- 
. Standing miscondtict’ ог bréach_ of ‘duty of 
the servant, thén the contract, is for all 
purposes a continuing contract subject to 
the master’s right in that case to claim 
damages against the servant, for his breach 
..Of contract. But, in the present case 
after declining to dismiss the: workman— 
. after electing to treat the.’ contract аза 
continuing one, thé employers. took upon 
themselves to suspend him for oné day; in 
other words to deprive the workman of his 
‘wages for one day, thereby assessing their 
„ own damagég for the servant’s misconduct 
at the sum which would’be represented by 
one day's wages. They haye no possible 
right to do that. Having elected to treat 
` Ше contract as continuing it was conti- 
nung. They might have Һай a right to 
` ‘claim damages against the servant but they 
could not justify their асі in suspending 
the workman for the one day and refusing 
-to let him work and earn’ wages: The 
case must Бе remitted to the. justices with a 
i.discretion to award to the appellant whether 
under the. denomination of wages or dama- 
' ges the sum of .6sh, 2d., which. represents 
the wages the workman would haye.earned 
on the day he was suspended but which he 
did not earn owing to the employer's 
"breach of contract". © in | 


tod 


In Lanston v. Auew!, ‘Lord Denning, M, R., 
observed thus :—, ; : 


“s... We have :Tepeatedly. said, in this 
Court that :а . man ‘hag a right.to work 
`. which the Courts. will protect. ..:.:.In these 
-days an:employer, when employing a skilled 
: man;.is:bound to provide him with. work. 
By which I'mean that the man should be 
given-the opportunity. of "doing his work 
when it is avdilable and. he is,ready and 
willing to' do it. A skilled mam takes а 
pride іп his work. “He does not- do it 
merely to earn money.: He does it so as 
to make his contribution to the well-being 
of all. Не does it so as to keep^himself 
busy, and not idle, To use his skill, and 
to improve it. To have the satisfaction 
which comes of a task well done. Such 





1. (1974) 1 All E.R. 980 at 987. 
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‚саз Longfellow «attributed to the ^ village 
. "blacksmiith—Something attempted, some- 
thing done, lias earned a night's repose’... .. 
'If^this be. correct, then if any person 
- "knowingly induces the employer to türn the 
шап away ` апа thus deprive “him of the 
opportunity of doing his wórk then that 
person induces the employer to break his 
` contract: It is ‘nonetheless a breach, even 
"though the employer pays the man his full 
"wages. ` So also when fellow-workers 
threaten to walk out unless a màn is turned 
` off the ‘job, they threaten to induce а 
breach of "contract. At amy rate, the 
man who is suspended has a case for say- 
ing that they have induced or threatened 
. to induce the employer’ to break the con- 
“tract of employment". ^ — : 
Vivian "Bose, J:, has observed in: District 
Council v; Vithal Vinayak’: ` 


“tA local- body has no more authority and 
` power over. its servants and employees than 
any other ::регѕоп ог. body unless such 
"powers аге expressly conferred. by statute. 
Тһе “mattér, ‘therefore, must be governed 
'along?tle ordinary ines’ of- master .and 
'servantis- з-с. Sonus 
It is. to, my mind -clear that an ordinary. 
master not given special powers by statute 
ог Бу “sorne ‘rule’ of - law flowing. from a 
statute has. no power to suspend: а servant.. 
‚Не cam either dismiss him or continue him 
- 4m service Оп fresh terms." In either. case 
Һе sérvant'is entiled to be paid up to the 
"datei ‘of dismissal in the т опе case or of 
continuance’ in. service іп the "other. ..... 
А Sefvant who is “suspended is clearly . not 
* working in thé interval’: If: therefore а 
''gervánt whois dismissed is entitled to be 
‘paid hi8 wages upto the date of dismissal, 
5 cléir that a servant ‘who has not been 
~ dismissed! but continued. in service has а 
right to similar treatment”. 
` *In'an ordinary case of master and servant, 
a master who dismisses: his servant has 
{о justify his action in a Court of law if 
the servant brings an action .for wrongful 
dismissal If the servant succeeds in show- 
__ ы —————— 
1. ALR. 1941 Nag. 152. 
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ing that the dismissal was without justifica- 
tion, he is entitled either to his wages or 
to damages. If a master has no power of 
suspension, then he can only justify a 
refusal to pay the wages during the period 
of suspension on the ground that he had a 
right to dismiss the servant because of 
some wrongul action justifying dismissal or 
that instead of exercising the right he came 
to a fresh agreement with the servant under 
which the servant rather than be dismissed 
agreed to forego his salary during a certain 
period and agreed to continue to serve om 
fresh terms under a fresh contract. But, 


sions rélied upon by the learned counsel for 
the responderit and from the decision of the 
Supreme Court in Hotel Imperial v. Hotel 
Workers Union, it would appear that the 
employer-has no right'to suspend an emplo- | 
yee if Шеге. 15.0 provision in the contract of || 
employment for the same or it is not the" 
creature of a statute governing the contract | 
and it is not an implied term in an ordinary | 
contract between master and servant.’ It | 
would also appear from those passages and |: 
the’ -decision іп Hotel Imperial. v. Hotel | 








i 
| 


employee to treat it as a breach of contract 
on the part of the employer 
remedies on that footing. `. 


15. But, a departure has been made -by the: 
Supreme Court in the subsequent ‘decision in 
V. P. Gindroniya v. State of М.Р.?, where- 
in in paragraph 8 as extracted above, it 15: 
observed : | К И 


“The distinction between suspending they 

contract of service of a servant and suspend- |; 

ing him from performing the duties of his 
: ^ ; 

1. 1960 S.C.]. 317: A.LR. 1959 S.C. 1342. 

2. (1970) 2 S.G.J. 573: A.I.R. 1970 S.G. 1494. 
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office on the basis that. the contract is 
subsisting is important. -The suspension in 
the latter case is always an implied. term 
in every contract of service. When an 
employee is suspended in this sense, it 
means that the employer merely issues a 
direction to him that he should not do the 
service required of him during a particular 
period. In other words the employer is 
regarded as issuing an order to the employee 
which because the contract is subsisting, 
the employee must obey". 


16. On the side of the plaintiff-appellant, 
two witnesses, namely, A. H. Dalmia, 
President of the plaintiff-Company and опе 
Swamidoss, Personnel Manager of Dalmia 
Cements (Bharat) Ltd., Dalmiapuram, the 
Enquiry Officer who submitted the findings, 
Exhibits A-42 and  A-43 in this case were 
examined as P.Ws. 1 and 2. The defen- 
dant is the only witness examined on his side. 
P.W. 2.has deposed only. about the enquiry 
conducted by him. P.W. 1 and D.W. 1 
have deposed about the relevant facts of the 
case. But, before considering the oral 
evidence of these  witnesses,. we think it 
necessary to refer to the relevant main docu- 
ments in the case. | 


17. Exhibit А-4 is the'service contract which 
had been entered into between the parties 
after the defendant, who „had been deputed 
for training in England, when the manage- 
ment of the plaintiff-Company was with his 


grand-uncle Mr. Tafachari, returned from! 


England after the completion of his training. 


The main terms of the agreement have" been | 


set out in the plaint and referred'to in this 
judgment. There is no dispute between the 
parties regarding the same. There will be 
no difficulty in holding that the defendant 
would be liable for the.suit amount if he had 
committed breach’ of the contract, Exhi- 
bit A-4 by refusing to turn up for duty after 
28th July, 1969. - i 
* UG ж x * 
(Discussion of facts omitted —Ed.). 


Having regard to the strained feelings be- 
tween P.W. 1 and the defendant and having 
regard to the stand taken by P.W. lin 
Exhibits A-7 and A-8 on 19th July, 1969, 
itself that the defendant. will not be permit-. 
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ted to jom duty until he gave a reasonable 
assurance to the full satisfaction of the 
superiors that he will not repeat acts of 
gross indiscipline in future and the interven- 
ing correspondence between the parties, it is 
probable that P.W. 1, had refused to 
permit the defendant to report for duty when 
he came to the factory at about 8 A. M4, on 
28th july, 1969, with the necessary medical 
certificate and fitness certificate as alleged in 
the notice Exhibit A-15 which was sent on 
the very same day. It was only in the law- 
yer's reply notice, Exhibit A-18 sent on 30th 
july, 1969, that the case that the defendant 
was only suspended on 28th July, 1969, was 
put forward for the first time. The conten- 
tion of the defendant is that this change in 
the stand taken by the plaintiff had taken 
place only as a result of the plaintiff having 
consulted their lawyers after the plaintiff had 
been confronted with the defendant's lawyer's. 
notice, Exhibit A-15 where it had been clearly: 
alleged that the defendant had riot been 
permitted by P.W. 1 to report for duty. on. 
that day and he was called upon to tender 
an apology and to give an assurance that he 
would not repeat acts of gross indiscipline in. 
future. It may be so. In these ‘circum- 
stances, we prefer to accept the evidence `of 
D.W. 1 that there was no suspension. оп 
28th July, 1969, and that P.W. 1 prevented 


- him from reporting for duty and insisted 


upon his tendering en apology and giving an 
assurance, and we are:of the opinion that 


` the evidence of P.W. 1 that there was only 


a suspension on that day and that he did not 
prevent the defendant from reporting for 
duty and commit breach of the contract of 
service Exhibit A-4 is:nof acceptable. It is 
not consistent with the stand taken by the 
plaintiff іп Exhibits А-7 and А-8. The 
plaintiff had no right (о: insist upon an apology 
апа -аѕѕигапсе not to repeat acts of gross. 
indiscipline in future on 28th July, 1969, as a 
condition precedent to his being allowed to 
join duty even without holding an enquiry 
into the. disputed acts of gross indiscipline. 
The. allegation in paragraph 6 of the plaint 
shows that the alleged misconduct of the 
defendant by way of absence in March and 
May, 1966 had been condoned by the plaintiff. 
The evidence of P.W. 1 shows that deduc- 
tion has been made in the salary of the 
defendant for his absence in May, .1969. 
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However, the defendant's alleged absence 
without leave in March and May, 1969 also 
has been made a ground.of.. charge in the 
memorandum of charges, . Exhibit A-16 
issuéd to.the defendant. .This would show 
that P.W. 1 was actuated. by malice against 
the defendant even .after-28th July; 1969: 

The. defendant had the right to work on 28th 
July, 1969. The act of he plainiff in not 
permitting the defendant to perform his duty 
on 28th July, 1969, clearly amounts to breach 
of contract of service between the parties. 


' The plaintiff had prevented the defen- 
med from reporting for duty on 28th July, 
11969, ànd committed breach of the contract 
Jof service, Exhibit A entered into between 
ithe parties, and ‘the defendarit had accepted 
‘ithe position, that the plaintiff had ' committed 
[breach of the contract and, sent the lawyer's 
\побсе Exhibit A-15' saying that the rela- 
tionship, of the' employer and employee be- 
tween thé parties had ceased thereby, and 
that therefore, he was free to, seek. employ- 
iment elsewhere or to do his’ own business. 
| Subsequently, the plaintiff had no, right to hold 
Чапу enquiry against the defendant ang to 
terminate” the already broken ‘agreement, 
Exhibit A-4 by Exhibit A-33 and call upon 
the defendant to pay the money spenf for the 
training and stay of the defendant abroad and 
also the liquidated damages claimed by them. 





33. No: argument "was advanced’ by the 
Teàrned counsel for the respondent regarding 
‘the maintainability of the suit, and it was not 
contended that ‘merely because Mr. Satyanara- 
yana, who has signed the plaint as the Direc- 
‘tor of the plaintiff-company did not know the 
facts of ‘the, case, he was not entitled to sue 
on behalf, of the plaintiff-company . It has 
not been contended that һе was otherwise not 
entitled .to sue on behalf of the company. 
Therefore, we agrée with’ the learned: Súbor- 
dinate. Judge’ that Mr. Satyanarayana who 
was the Director of the . plaintiff-company 
until he . resigned and: was succeeded by 
Mr. Vishnuprasad Chokhani, the present 
Director, was competent to sue on behalf of 
the plaintiff and that the suit as framed is 
maintainable. .But, in view of our finding 
that the plaintiff has committed breach of 
the contract of service, Exhibit A-4 þe- 
tween the parties by preventing the defen- 
dant from reporting to duty on 28th July, 
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1969, after the expiry of the leave which had 
been applied for on the ground that the defen- 
dant was unwell for which necessary medical 
certificate had been produced: by .the defen- 
dant, and that position had been accepted by 
the defendant in the lawyer’s notice Exhi- 
bit A-15, we hold that the plaintiff is not 
entitled to recover any portion of the amount 
spent for the defendant’s stay and training in 
England or any liquidated damages as per the 
agreement, Exhibit A-4.. 


34. We confirm the judgment and decree 
of the leerned Subordinate Jduge and dismiss 
this appeal with costs. 


S.J. A ve dismissed, 


IN THE HIGH. COURT OF > JUDICA- 
TURE AT MADRAS. 


Present:—F. Ramaprasada Rao, e 


Меѕдатеѕ Tara Maolgaukar and otters = 
‘Petitioners* 


v. zt 
T. Raja Mohan Rao. a. PER. 


Tamil Nadu Buildings (Lease and Rent Con- 
trol) Act (XVIII of 1960), sections 10 (2) 
(i), 10 (2) (i)—Petition. for eviction — 
Tenant’s not paying Corporation tax for 
building not tantamount io wilful default — 
Use of garage by tenant. as. кону not an 
act of waste. 


The ‘landlord filed a petition for eviction Ob 
the tenant under section 10 (2). (i) and 10 
(2) (iii) of the Tamil Nadu Buildings (Lease 
and Rent Control) Act, 1960. .The landlord 
claimed that the tenant did not pay the corpo- 
ration tax due and that the tenant used the 
garage in the building as dormitory and com- 
mitted an act.of waste. The Rent Controller 
allowed the“ petition of the landlord. Оп 
appeal by the tenant, the Appellate Authority 
allowing the same held that the’ Corporation 
tax was not payable Бу, һе tenant. Further 
the Appellate Authority held that the land- 
lord had not established аһу acts of waste 
committed by the tenant in using the garage 
аз. а dormitory. On revision to the High 
Court by: the landlord, 


- = = 
* С.В.Р.М№о. 829 of 1977. [5th February, 1979. 
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Held; Corporation tax was payable.by the. 
owner, though, of course, there was a. statu- 
tory right to the Corporation; in certain cir- 
cumstances, to collect the same, when it маз 
in default, from the tenant. in occupation. 
But that by itself, did not mean that non- 
payment of Corporation tax by 
would be a ground for eviction under section 
10 (2) (?) of the Tamil Nadu Buildings 
(Lease and Rent Control) Act. As this was 
a legislation which had to be interpreted 
strictly, unless there was default in the pay- 
ment of rent which was the consideration for 
the demise; there could.riot be any default, if 
such rent had been paid in accordance with 
the terms of the lease. [Para. 2.] 
Section 10 (2) (їй) is a very stringent pro- 
vision, and therefore, it becomes аі ‘е more 
necessary for Courts, to administer it cautious- 
ly and accept the request of the landlord for 
eviction only under stated circumstances 
which satisfy every limb of the sub-section. 
By using @ garage as a room it could not be 
said that the tenant had committed acts of 
waste. In the absence of any evidence to 
show that by such user the utility. of the build- 
ing had been materially impaired, it could not 
equally be said that the tenant had committed 
any acts of waste which would come within 
the mischief or meaning of section 10 (2) 


(9H) of the Act. ‚ [Pa 3. ] 


Petition under section 25 of ?the «Madras 
Buildings (Lease and Rent Control) Act, 1960 
read with section 115, Civil Proceduré: ‘Code, 
praying the High Court to revise the order 
of the Small Cause Court, Madras in H.R. 
A. No. 212 of 1976 in H.R.C. No. 691 of 
1974. | Е 
В. R. Пойа of М |. Aiyar & Dolia, 
Petitioners. 

B. Thamikachalam, for Respondent 


The Court made the following 

Orprr.—The landlords who failed before 
the appellate authority in ап application filed 
by them under sections 10 (2) (i) and 10 
(2) (#7) of the Tamil Nadu Buildings (Lease 
and Rent Control) Act, 1960, are the peti- 
tioners herein. The case of the petitioners 
is that they let out the premises in question 
to the respondent.on a monthly rent of Rs. 
700 plus Rs. 300 for fittings, etc., under a 
lease deed, dated ist August, 1972, for the 


for 
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purpose .of running a boarding and: lodging 
house. The lease. deed: also provided that 
the- demised- premises shall (аке into its fold 
a garage. «The main -contention .of the peti-., 
tioner. was- that е .tenant-resporident did not' 
pay the Corporation tax due. and payable for 
the- premises, which, according to the peti- 
tioners, was payable. by the tenant under the 
terms of the lease and that the respondent 
used the garage as a dormitory and had thus 
committed or caused to be committed such 
acts of waste as are likely to impair materially: 


the value or utility of the building. On the 


evidence let in, the Rent Controller was satis- 
fied that there was such imparing of the utility 
of the building and granted eviction. He 
also thought that there was a legal obligation. 
on the part of the tenant to pay “the Corpora- 
tion tax due and that not having been paid. 
that could be taken: as wilful default on the 
part of the tenant in the matter of the pay- 
ment or tendering of the rent payable for the 
premises, f ; 


2. The Appellate Authority found that, оп 
the ground of non-payment of Corporation. 
tax, the .tenant-respondent could not be 
evicted. -In fact, be found that there was 
absolutely no evidence to show that the Cor- 
poration tax was payable by the tenant as 
part of the rent of the building in question. 

Section 10 (2) (i) would be attracted only 
in a сазе where the rent which was agreed 
to as the consideration for the, occupation of 
the premises had: not been paid or tendered 
by the tenant. Inasmuch as there is nothing 
on record to, show that under the terms of 
the lease, dated Ist August, 1972, the tenant 
had undertaken to pay the Corporation tax as 
part of the: rent for the premises, the Appel- 
late Authority rightly found that the peti- 
tion for eviction could not be faunded on the 
ground that there had been wilful default in 
the payment of геп-. I agree with the said 
finding. Corporaticn tax is payable by the 
owner, though, of course, there is a statutory 
tight to the Corporation, in cértain ‘circum- 
stances,. to collect the same, when it is in, 
default, from the tenant in occupation. But} 
that, by itself, does not mean that non-pay-| 
ment of; Corporation tax by the tenant would | 
be a ground for eviction under section 10 (2) 
(i). As this is a legislation which has to be 
interpreted strictly, I am of the view that, 
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unless there is default in the payment of rent 
which is the consideration for the demise, 
|there cannot be any default, if such rent had 
been paid in accordance with the terms or 
the lease. I have already referred to the 
fact that there was no:evidence that there was 
any legal obligation cast on the tenant to pay 
such Corporation tax, as part of the rent. 
The finding of the Appellate Authority on this 
aspect is, therefore, confirmed. 


3. Regarding the other ground on which 
eviction was sought, the plea is that the 
tenant has converted the garage into a room 
and is using it as a dormitory, as the main 
purpose of the lease was for boarding and 
lodging purposes. Whatever may be the 
position regarding the nature of the user, as 
agreed to, the question before us is whether 
by using the garage as a dormitory, the tenant 
could be said to have committed or caused to 
be committed such acts of waste as are likely 
to impair materially the value or utility of 
the building. Section 10 (2) (iii) of the 
jAct is a very stringent provision, and there- 
|fore, it becomes all the more necessary for 
Courts to-administer it cautiously and accept 
the request of the landlord for eviction only 

nder stated circumstances which satisfy every 
limb of the sub-section. Ву using a garage 
jas & room it-cannot be said that the tenant 
has committed acts of waste. In the absence 
jof any evidence to show that by such user the 
utility of the building has been materially im- 
paired, it cannot equally be said that the 
tenant has committed any acts of waste which 
lwould come within the mischief or meaning 
of section 10 (2) (üi) of the Act. This 
position was appreciated by the Appellate 
Authority, who, after considering the evidence 
found as a fact that the landlords had not 
established that any acts of waste had been 
committed by the tenant. Не also rightly 
laid accent upon the non-examination of any 
technical person like an engineer, who might 
possibly speak to the impairment of the value 
of the building by any particular user of the 
same by the tenant. I also agree with the 
finding of the ‘Appellate Authority that, in the 
absence of any evidence to show that the 

value of the building had been materially im- 
i paired or damaged in any manner whatever, 
‘no order for eviction could be passed under 
"ection 10 (2) (ñi) of the Act. 


| 
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4.: The Appellate Authority has come to the 
€orrect conclusion and there is no ground to 
interfere with the same. The civil revision 
petition, therefore, fails and is accordingly 


dismissed. There will be no order as to 
costs. А | 

S.J. ———— Petition dismissed. 
IN THE HIGH COURT OF JUDICA- 


TURE AT MADRAS. 
Present —S. Padmanabhan, J. 


The Honorary Secretary, 
Sabha, Madurai 


v. 


The Presiding Officer of the Special Tri- 
bunal of the Urban Land Tax Appeal, 
Madurai and another Respondents. 


Tamil Nadu Urban Land Tax Act (XII of 
1966), sections 5, 2 (10), Tamil Nadu Hindu 
Religious and Charitable Endowments Act 
(XXII of 1959), section 6 (22) — Perumal 
Temple — Kattalais or specific endowments 
created by several members of Sourashtra 
Community evidenced by registered documents 
—Sourashtra Sabha nominated as trustee by 
the settlors—Levy of urban land tax—Sabhai 
assessed for tax as owner of all the endow 
ments—Writ petition by Sabha, challenging 
assessment—Sabha held to be owner m res- 
pect of the urban land owned by each of the 
kattalais and liable to be taxed separaiely on 
such urban land owned by each of the katta- 
lais. E^ 


Sourashtra 
Petitioner* 


The Sourashtra Sabha had under its control 
and management a Perumal Temple. Several 
members of the Sourashtra community had 
created Kattalais or specific endowments for 
the performance of specific religious chari- 
ties connected with the temple evidenced by 
registered documents. The various settlors 
had nominated the Sabha to be in manage- 
ment of the properties endowed to the Katta- 
lais. The Assistant Commissioner of Urban 
Land Tex treated the Sabha as the owner of 
all the Kattalai properties and determined the 
rate of тах payable accordingly. An appeal 


* W. P. No. 661 of 1977. 


108 July, 1979. 
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was filed by the Sabha to the Special Tribu-, 
mal for Urban Land Tax Appeal on this 
point was not successful. The Sabha filed 
a writ, petition. 


Held: From section 6 (22) of the Tamil Nadu 
Hindu Religious and Charitable Endowments 
Act, 1959, it was clear that a trustee was only 
а person in whom the administration of a 
particular religious institution or a- special 
‘endowment vests. It was not correct to call 
а trustee as the owner of the property. 


[Para. 7.]. 


Considering sections 5 and 2 (10) of Act 
XII of 1966, the person in whose hands the 
"urban land could be charged to Urban Land 
"Тах was the owner. The owner in the case 
of a religious or charitable institution should 
necessarily be a trustee thereof. But when 
the same person was a trustee for different 
religious or charitable endowments, it could 
not be said that he would be the owner in 
respect of the urban land owned by all the 
endowments together. 
that he would be the owner in respect of a 
Тапа owned by the particular religious endow- 
ment. Viewed in this sense, the Sabha could 
not be deemed to be the owner of all the pro- 
perties of the various kattalais clubbed to- 
gether. It should be considered to. be the 
owner in respect of the urban land owned by 
each of the kattalais and it would be liable 
to be taxed separately 
owned by each of the kattalais. | 

[Para. 11.] 


Merely because the Sabha happens to manage 
the urban land belonging to the various kat- 
talais it cannot be held that the Sabha is the 
owner of all the properties of the kattalais 
put together. [Para. 12.] 


Cases referred to:— 


Sri Vidya ,Varuthi Thirtha Swamigal v. 
Baluswami Ayyar, (1921) 48 I.A. 302: I. 
L.R. 44 Mad. 831: 41 M.L.J. 346: 15 L. 
W. 78: А.Т.К. 1922 Р.С. 123; R. M. AR. 
AR. RM. AR. Ramanathan Chettiar v. 
Commissioner for Hindu Religious and Chari- 
table Endowment, (1978) 91 L.W. 237; 
President, Board of Commissioners for Hindu 
Religious Endowments v. Nagarathina Muda- 
liar, (1935) 68 M.L.J. 549: 41 L.W. 454: 
A.I.R. 1935 Mad. 417; Vaidyalinga Pan- 
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dara Sannadhi v. Ramalinga Mudaliar, (1934) 
39 L.W. 205: 66 M.L.J. 98: L.L.R. 57 
Mad. 362:.A.1.R. 1934°Mad. 126; State:of 
Madras v. Pattammal,. . (1966) 62... 1. T. R. 


485; Mariam Aysha. Ve С ommissioner of 
л Inconze-taz, awe. M I. т. 
R. 381.. А 


O.. V. Baluswim:, М. Р.  Fodjagobalackdri 
and R. S. Simdararaman, for Petitioner. 


Additional Government Pleader, for Respon- 
dents. 


The Court made the following 


Orver.—The Honorary Secretary, Sourash- 
tra Sabha, Madurai has filed this writ peti- 
tion for the issue of a writ of a certiorari to 
quash the order, date 15th November, 1973, 
passed by the Assistant Commissioner,. Madu- 
rai West and confirmed by the Presiding 
Officer (Subordinate Judge) of the Special 
Tribunal of the Urban Land Tax Appeals, 
Madurai. The matter arises under the Tamil 
Nadu Urban Land Tax Act, 1966. 


2. It is stated in. the affidavit filed in Bap: 
port of the writ petition that the Sourashtra 
Sabha, hereinafter referred to as the Sabha, 
has. under its control and management а 
denominational temple known as Sri Prasanna 
Venkatesa Perumal Temple at Madurai. 
Several members of the Sourashtra commu- 
nity have created Kattalais or specific endow- 
ments for the performance of some specific 
religious charities connected with the said 
temple and the Kattalais are evidenced by 
registered documents. By these documents, 
the various settlors have nominated the Sabha 
to be in management of the properties en- 
dowed to the kattalais. 


3. While so, the Secretary of the- Sabha 
submitted returns in terms of the provisions 
of the Tamil Nadu Urban Land Tax Act, 
1966. The returns. contained particulars re- 
garding 32 items. Out of these 32 items, 
item Nos. 1, 2, 4, and 10 belonged to the 
Sri Prasanna Venkatesa Perumal Temple. 
Items 3, 5, 6, 7, 8, 9, 11 and 12 belonged to 
the Sabha. Items 13 to 32 in the return, 
dated 28th February, 1972 belonged to the 
Kattalais. . Subsequently, im response to 
notice received under section 1l (1) of the 
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Act, the then Séerétary of the Sabha appeared 
before . thé : Assistant. Commissioner, Urban 
Land Tex, : Madurai- through. an advocate .- 
It^was- pleaded before: the second respondent 


that -while assessing the properties to -Urbar 


Land. Tak, items- 13 to 32'iń -the return ‘can- 
not be clubbed together for the purpose of 
arriving at the rate of Urban Land Tax. . This 
contention was’ advanced | on the basis that 
each of the kattalais is the separate owner of 
its own property. . The Sabha must - be 
deemed to be only a trustee in respect of each 
of the kattalais. Consequently, it would not 
be open to the Assistant _ Commissioner to 
treat the Sabha as the owner of the Kattalai 
properties,. namely, ‘items 13 to 32 and levy 
троп ми tak on that basis.: 


ae By: ШЕ pu dated 15th Мое 
1973, which order is challenged in. these pro- 
ceedings, the second respondent rejected the 
contention iof the petitioner and treated the 
Kattalai properties asthe properties of the 
Sabha and determined the rate of tàx-pay- 
able accordingly.  Aggriéved Љу Һе said 
order of the second respondent, the Sabhal 
preferred. U.L.T.A. No. 142 of 1974 be- 
fore the statutory. Appellate Authority, the 
Special Tribunal for Urban Land Tax Appeal, 
Madurai. · Тһе Sabha had preferred two 
other appeals, U.L.T.A. Nos.:375.of 1973 
апа `72 of 1976. ~The appeals were heard 
together.. The.first respondent by a common 
order, dated 24th September, 1976, set aside 
the valuations fixed by the Assistant Commis- 
sioner, namely the,second respondent; for 
certain irtégularities apparent on the-face of 
the- order and remanded “the matter for dis- 
posal om certain limited -points. But the 
Special ‘Tribunal, however, rejected the con- 
tention advanced on the side of the Sabha 
that items 13 to 32 which are Kattalai pro- 
perties in the hands of the: Sabha should not 
be clubbed together for the purpose of deter- 
mining.the rate of tax. Consequently, the 
Sabha has filed this writ petition. As already 
stated, the^ compass of this writ petition is 
confined only to the contention which was 
not upheld by the respondents, namely, items 
13 to 32 incliided in the return, dated 28th 
February, 1972, which are admitted kattalai 
properties in the hands of the Sabha should 
not be clubbed together for the purpose of 
determining the rate of urban land tax. 


THE MADRAS LAW JOURNAL REPORTS - 


[197% 


' There is no discussion about this ques- 
Шш in the order of the second respondent.: 
Presumably, it does- not appear to have been’ 
raised so specifically before the second res- 
pondent. ^ However, the point No. 2. was. 
raised specifically before the Special Tribu- 
nal, namely, whether the claim for separat 
assessment could be sustained. The, Special 
Tribunal took the view that under the trust: 
deed the settlors Һай completely settled the 
properties for implementing ‘the objects des- 
cribed in the deed and there is a complete" 
cessation of ownership on the part of the 
founder by  vesting the properties in the: 
Sabha. In the language of the Special. Tri- 
bunal, it is difficult to maintain the claim of, 
the Sabha in the-face of the manifest terms. 
of the deeds which -unmistakably pointed out 
that the corpus, itself had been dedicated to 
the Sabha for the Spare described in the: 
deeds. A 


5. Mr. Ox V. ашнен дий with his charac~ 
teristic precision points out that on the face: 
of it the reasoning of the Special Tribunal 
cannot ‘stand scrutiny in the eye of law. The 
learned counsel points out that the endow- 
ment isin favour of the Kattalai which is- 
entitled to hold the properties. The endow- 
ment is. for the purpose of performance of 
certain religious charities. The Sabha is only 
the human agency or the ministrant. through 
which the aims.and objects of the kattalai 
are to be carried out. In this connection, the 
learned counsel drew my attention to the 
leading case reported in Sri Vidya Varuthi. 
Thirtha Swamigal v. Baluswami Ayyor and 
others}, where the legal position of a trustee 
understood in Hindu Law has been laid dowr 
by the Privy Coüncil. It will suffice to quoté 
the head-note which is to the following effect: 


“Tt is to be remembered that a ‘trust’ in the 
sense in which the expression 15 used in 
English Law, is unknown in the Hindw 
system, pure and simple, J. C. Ghosh 
‘Hindu Law’, 276. ‘Hindu piety found ex- 
pression in gifts to idols and images con- 
secrated and installed in temples, to reli- 
gious institutions of every kind, and for all 
purposes considered meritorious; in the 





(1921) 48 LA. 302: LL.R. 44 Mad. 831: 41 
"T 346: 15 L.W. 78: А.Т.К. 1992 Р.С. 123 (P.C). 
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Hindu social and ` religious system; to 
Brahmins, Goswamis, Sanyasis,-etc. Under 
‘the Hindu Law, the image‘of-a deity of 
the Hindu pantheon is; as has been’ aptly 
called, a ‘juristic entity’, vested with . the 
' capacity of receiving gifts and holding pro- 
perty. When the gift is directly to an idol 
or a temple, the seizin to complete the gift 
is necessarity effected by human agency. 
` Called by whatever name he is only the 
manager and custodian of the idol or the 
institution.. In no case is the property 
“conveyed to or vested in him; nor is he a 
‘trustee’ in the English sense of the term, 
` although in view of the obligations and 
' duties vesting in him, .is answerable as а 
‚ trustee in-the ‘general sense for mal- 
administration. -The Law of Trusts owes 
its Origin to a rule laid down by the 
Prophet of.Islam, and means, 'the tying up 
of property in the ownership of God the 
Almighty and the devotion of the profits for 
the benefit of human beings'." Аш 
Drawing inspiration from this decision, the 
learned counsel submits that the view of the 
Special Tribunal that the property is abso- 
lutely vested in the Sabha is erroneous. 
Therefore, argued the learned counsel, the 
Sabha must be considered to be a trustee in 
respect of as many kattalais as there ‘are 
created by documents. If this position is con- 
ceded, thé properties of one kattalai in the 
hands of the Sabha as its trustee or manager 
cannot be tacked on together with the pro- 
pertes of another kattalai; merely because 
the trustee or manager of both the Kattalais 
happens to be the same individual and the 
same institution, namely the Sabha. 


7. The learned counsel is perfectly right in 
his submission. Section 6 (17) of the Tamil 
Nadu Hindu Religious and Charitable Endow- 
ments Act, 1959 defines a religious endow- 
ment or endowment as: | 


“ ‘Religious endowment’ or ‘endowment’ 
means all property belonging to or given or 
endowed for the support of Maths or 
temples, or given or endowed for the per- 
formance of any charity of a public nature 
connected ‘therewith or of any other reli- 
gious charity; and includes the institution 
concerned and also the premises thereof; 
but does not include gifts of property made 
M LJ—65 


-as personal gifts to the archaka, service- 
holder: -or other employee of-a religious. 
institution.” : 


Section 6: (19) defines a specific endowment. 
as: ре m 


“any property or money endowed for Ше 
performance of any specific service or 
charity in a math or temple, or for the per- 
formance of any other religious charity, 
but does not include an inam of the nature 
described in Explanation (1) to clause: 
(17).” i i 


Section 6 (18) defines a 'religious institution" 
as meaning a math, temple or specified -en- 
dowment, and section 6 (22) defines a 'trus- 
tee’ thus: 


,"* trustee means any person or body by 

- Whatever designation known in whom ог 
-in which the administration of a religious. 
institution is. vested, and includes any per- 
son or body who or which is liable as if 
such person or body were a trustee." 


This is only a codification of the general law: 
of religious endowments to the extent it 
defined a trustee as well as religious institu- 

tion. From this it is clear that a trustee is. 
only a person in whom the administration o 

a particular religious institution or a special| 
endowment vests. It, is not correct to call a} 
trustee as the owner of the property. ў 


8. What exactly is the nature of a Kattalai 
came up for consideration recently before a. 
Bench of this Court in R. M. AR. AR. RM. 
AR. Ramanathan Chettiar’ ү. Commissioner 
for Hindu Religious and Charitable Endow- 
ment, Madras*, Ratnavel Pandian, J., im 
disposing of A.S. Nos. 341 of 1972 and 
378 of 1974 has observed as follows: 


* As laid down in President, Board of Com- 
missioners for Hindu Religious Endow- 
ments у. Nagarathina Mudaliar?, a katta- 
lai is a religious endowment within the 
meaning of section 9 (11) of the 1927 Act. 





1. (1978) 91 L.W. 937. |. ВБ 
.2. (1935) 68 M.L.J. 549: 41 L.W. 454: A.LR. 1935 
Mad. 417. 
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-.Similarly, another Bench of this Court, 
‘consisting of, Ramesam, O.C. J... and 
Venkatasubba Rao, J. .in Vaidyalinga 


Pandara Sannadhi v. Ramalinga Mudaliar! 
took such a view. n a separate judgment, 
Ramtsam, O.C.J., S. held that.the word 

. kattalai' wts used in two senses. In the 
strict sense it was a religious 'endowment, 
. the subject in which is the performance of 
. Such kind of. religious duty in the temple 
for the spiritual benefit of, some other indi- 

- vidual. In the lesser sense, dhe temple 
itself was the beneficiary and the Kattalais 
are only a number of separate trusts. If 

_ the kattalai in question was a kattalai in 
the strict sense, the suit would not be 
maintainable. . . <... " 


Therefore, from this also it is clear that each 
one of the kattalais is a separate specific 
endowment and in respect of .each of the 
kattalais, the Sabha stands in the position of 
a trustee or the manager. When once this 
position is accepted, the Sabha must be 
deemed to be holding as trustee separately 
and distinctly, the’ properties of each of the 
kattalais. 


9. Section 5 of Act XII of 1966 is the 
charging section which reads— 


“Subject to the other provisions contained 

' in this Act, there shall be levied and col- 
lected for every fasli year commencing 
from the date of the commencement of this 
Act, a tax on each urban land (hereinafter 
referred to as the Urban Land Tax) from 
the owner of such urban land at the rate 
of 0.4 per centum of the market value of 

. such urban land.” 


10. "Owner" is defined in section 2 (10) 
thus: - s 


“ 


‘owner’ includes— 


(i) any person including a mortgagee in 
possession for the time being receiving or 
entitled to receive, · whether on his own 
account or as agent, trustee, guardian, 
manager or receiver for another person or 





1. (1934) 39 L.W. 205: 66 M.L.J. 98: LLR.57 
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.for any religious or charitable purpose, the 
.rent or profits of the urban land or of the 
. building constructed ‘on the urban: land. „in 

respect of which the word is used.;.. & 


ei ee Md 


11. Considering s sections- -5 jud 2. (10); the 
person in whose hands the Urbán Land сап 
be charged to Urban Land Tax is the: owner. 
The owner in the case of a religious or chari- 
table institution must necessarily be a trus- 
tee thereof. But, when the'same person i$ 
a trustee for different religious or charitable 
endowments, it cannot be said that he will: be 
the owner in respect of the ürban land owned 
by all the endowments together. It can only 
mean that he.will be the owner in respect of 
a land owned by the particular religious en- 
dowment. ‘Viewed in this sense; the Sabha 
cannot be deemed to be the owner of all the 
properties of the various kattalais- clubbed 
together. It must be considered to be the 
owner in respect of the urban land owned by 
each of the kattalais and it will be liable to 
be taxed separately on the urban lend owned 
by each of the kattalais. ] 


12. Merely because the Sabha manages the 
properties of the various Kattalais, all the pro- 
perties cannot be clubbed together in its hands 
and assessed as such to Urban Land Tax. 
A similar situation arose under the Madras 
Agricultural Income-tax Act, 1955 for con- 
sideration by a Bench of this Court in State 
of Madras v. Pattammal+. A person own- 
ing extensive properties executed five settle- 
ments settling different properties on five 
different persons. Even after the settlement 
all the lands ‘continued to be managed and 
cultivated as usual with the same agents. by 
the settlor, some lands under pannai cultiva- 
tion and some on waram. Тһе waram was 
received in common from all the lands and. 
the income was pooled together and brought 
to a common day-book and ledger. It was 
not possible to find out from the accounts the 
income from the lands given to each of the 
beneficiaries. АП the. income arising -as рег · 
the account books was deposited in a bank in 
the joint names of the settlor and another 
person as the trustees fod the beneficiaries 





— 
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or deposited in a bank in the names of trustees. 
From these circumstances, the Assessing Offi- 
cer as well as the Assistant Commissioner of 
Agricultural income-tax came to the conclu- 
sion that the several beneficiaries under the 
five documents were liable to be assessed as 
an association of individuals on their agricul- 
“tural income. 
nal, there was nothing to show that the docu- 
ments were not genuine or that they had not 
been acted upon and the Tribunal held that 
there could not be any inference about an 
association of individuals through the mere 
fact of common management, that the docu- 
mentary evidence showed that the settlements 
enured to the benefit of the beneficiaries in- 
*scapably and there was nothing to show that 
the beneficiaries engaged. themselves in a joint 
enterprise for the purpose of producing in- 
come for the lands; and that the beneficiaries 
‘could not be assessed as an association of 
individuals. It was held: 


“The fact that different owners of proper- 
ties, for their own convenience, secured 
the help of the same person for looking 
‘after their lands and cultivating them would 
not ipso facto constitute them as an asso- 
ciation of individuals within the special 

. meaning given to that term for the purpose 
‘of assessment under the Agricultural 
Тпсоте-ќах Act, and, on the facts, the Tri- 
"bunal was right in holding that the benefi- 
ciaries could not be assessed as ‘an associa- 
"tion of individuals’.” 


‘Though the aforesaid case, on its facts as 
"well as the statutory provision which it con- 
‘tained, may not be strictly applicable to the 
present case on all fours, the principle is ap- 
plicable, namely merely because the Sabha 
"happens to manage the urban land belonging 
'to various kattalais, if cannot be held that the 
Sabha is the owner of all the properties of 
the kattalais put together. 


13. One other case referred to by Mr. O. 
V. Baluswami is the one reported in Mariam 
Aysha v. Commissioner of Agricultural 
Tncome-tax'. That also arose under the 
Madras Agricultural Income-tax Act, 1955. 
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In the opinion of the Tribu- 
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The  assessee, after settlement of certain 
properties on her and her minor children by 
her husband filed separate applications for 
composition in respect of lands held by her as 
well as her minor children: But the Officer 
clubbed all the lands into one unit and passed 
a consolidated order purporting’ to act on the 
consent therefor, given by the petitioner’ S 
husband. This wes confirmed in revision by 
the Commissioner. She filed a writ petition 
in this Court seeking to quash the order of 
the Commissioner. Ramaprasada Rao, J., 
as he then was, allowed the writ petition 
holding that the clubbing by the authorities 
below which was accepted by the Commis- 
sioner was against law and not justified. The 
learned Judge obse-ved thus: 


“The process of reckoning the tax is pres- 
cribed under the Act. No doubt, a person 
has been defined as an individual or asso- 
ciation of individuals, owning or holding 
property for himself or for any other or 
partly for his own benefit and partly for 
another, either as owner, trustee, receiver, 
common manager, administrator, executor їп 
any capacity recognised by law, and...... 
But the point is whether such a person holds 
the land in question as an owner or in any 
other capacity which is otherwise than, indi- 
vidualistic. If a person satisfies the cha- 
racteristics of an owner and that of a trus- 
tee, receiver, etc...... , then he would be 
fulfilling a double capacity and effectively 
he would be considered as indicating a dual 
personality in him. In a case where such 
a dual personality is projected, section 8 
enjoins the revenue to levy such tax upon 
such an individual in his capacity as receiver, 
administrator, executor, trustee, etc. Thus, 
therefore, if there is dual personalty i in one 
individual or person and if such a person 
holds, then & severability is contemplated if 
such a person holding such a dual personality 
comes up with an application for composi- 
tion. The lands held by him in his capacity 
asa normal person would be severed from 
the lands held by him in his capacity as recei- 
ver, administrator, etc., and would be dealt 
with accordingly. І am only illustrating 
this for the purpose of pointing out that 
the Assessing Officer normally has no juris- 
diction to club holdings of persons who 
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have а different. status in the eye.of law 
and who fill in- different legal personalities 
: in апу one individual.” А 


The same principle кн to the facts of 
this case. · Тһе Sabha fills the capacity of as 
many trustées there ahe kattalais: Therefore, 
Хе lands of all the kattalais cannot be club- 
bed ‘together and assessed to urban land tax 
as one unit. 


14. I therefore, allow this writ petition and 
quash the order of the Special Tribunal which 
in turn confirmed the order of ‘the -Assistant 
Commissioner to the extent that the Tribunal 
has found that the second’respondent can 
club together the properties of the various 
Kattalais which are itemised as items 13 to 
32 in the return, dated 28th February, 1972. 
I further direct that the second respondent 
will treat the lands of each kattalai of which 
the Sabha is à trustee severally and distinctly 
and proceed to assess the same on that basis. 
As already reférred to by me, the matter has 
been remanded to the second respondent by 
the Special Tribunal to determine the market 
value of the land. I therefore remit the 
entire matter for consideration! to the second 
respondent, who will proceed to pass a fresh 
assessment order in the light of ‘the: direc- 
tions contained herein. It is needless to 
add that the basis referred to here, namely 
that the lands of each of ће Kattalais should 
be severally and distinctly treated, applies to 
all future assessments also. There will be no 
order as to costs. 


S.J. 


Petition allowed. 
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IN THE HIGH COURT OF Ue 
TURE AT MADRAS. 


Present:—M: M. fondi J. 


M. K. M. Mohammed Abu Bucker . and. 
others Appellants* 


5 
Hindustan Petroleum Corporation Ltd. 
Respondent. 


Madras City Tenant's Protection Act 
(III of 1922), sections 1 (3), 2 (3) —— 
Suit for recovery of possession of suit pro- 
perties and for arrears of rent — Suit pro-- 
perties in Tirunelveli — Act. extended 10- 
Tirunelveli Municipal Town by G.O. No. 

533] Revenue, dated 15th October, 1956 with 
effect from 31st October, 1956—Lease deed 
Exhibit B-14, expired on 31st March, 1958. 
and Exhibit A- 3, dated 6th July, 1959, com- 
тепсей cn 1st April, 1959 — Act applied’ 
to leases created before 31st October, 1956— 
No evidence to establish the continuation of’ 
lease from Exhibit B-14 to Exhibit A-3— 
Tenant held not entitled to the benefits of 
the City Tenants’ Protection Act. . 


The plaintiff filed a suit for recovery of pos-- 
session of the. suit properties and for arrears. 
of rent. Four lease deeds were produced. 

dated 3rd July, 1944 com- 
menced the lease on Ist April; 1944 and was: 
to enure for a period of seven years. Exhi- 
bit B-14 was dated 15th March, 1951 and the- 
leasé commenced on Ist April, 1951 for a. 
period of seven years. The next lease deed 
was Exhibit A-3, dated 6th July, 1959 and the- 
lease commenced on Ist April, 1959 for a 
period of ten years with an option to extend’ 
the lease for a further period of 10 years. 

Thus there was а gop of one year in between 
the termination of the lease under Exhibit 
B-14 and the commencement of the lease- 
under Exhibit A-3. The suit properties were 
situated in Tirunelveli Municipal Town. The 
City Tenants Protection Act was extended 
to that area by a notification under G.O. 

No. 533, Revenue, dated 15th October, 1956 





* S.A.No. 2359 of 1975. . 8rd April, 1979- 
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and ' the -Act was applicable with: effect -from 
31st October, 1956 and the -Act applied 
to tenancies created before that date. In this 
‘case the tenant claimed the benefits: under the 
City Tenants’ Protection Act. 


Held, with reference to the йй ой. pub- 
lished in October, 1956, the same had no appli- 
cation to the tenancy in question, because the 
tenancy in the present case came into exist- 
ence only with effect from 15 April, 1959 
under Exhibit A-3, dated 6th July, 1959 and 
there being no evidence to establish that the 
tenancy brought about under Exhibit А-3 was 
‘a continuation or renewal of, the tenancy which 
came into existence on or before 31st October, 


1956, the respondent herein would not be 
entitled to claim the benefit of the City 
Tenants’ Protection Act.- [Para. 2.] 


‘The crucial date for the purpose is 31st Octo- 
‘ber, 1956 and not 14th September, 1966, when 
G.O. Ms. No. 2769, Revenue, dated 6th Sep- 
tember was published in the Gazette being a 
notification under section 2 (1) (i). 


The City’ Tenants’ Protection Act contem- 
plates the Government issuing two different 
types of notifications — one under section 2 
(3) extending the Act itself to tenancies in 
a particular area, the sécond in relation to the 
definition of ‘the term ‘building’ in section 2 
(1): Section 2 (1) defines ‘building’: and 
clause (i) relates to the user of the premises 
“for residential or non-residential purposes" 

and clause (i) То the user “for residential 
purposes only". Clause (i) reférs, apart from 
City of Madras etc., to “stich other municipal 
areas as the Government may by. notification 
‘specify”. It is with reference to this power 
that С.О. Ms. No. 2769, Revenue, dated 6th 
September, 1966, was published i in the Govern- 
ment Gazette dated 14th September, 1966. 

What is relevant is the applicability of the Act 
to the tenancy and not whether the premises in 
question fall within the scope of the definition 
of the term “building” in section 2 (1) (i) or 
not. As far as the applicability of thé Act to 
the tenancy is concerned the relevant notifica- 
tion is that which was published in October, 
1950 and not the notification published in 
September, 1966. . [Para. 2.] 


' Appeal against the decree, dated 23rd Decem- 
ber, 1971 of the Principal Subordinate Judge, 


MOHAMMED ABU BUCKER ё, HINDUSTAN PETROLEUM CORPN. LTD. (Ismail, j.) 


‘tion that the" 


-dence alone. 
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Tirunelveli (A.S. No. 294 of 1971, District 
Court, Tirunelveli) in Appeal Suit No. 87 of 
1971, preferred against the decree, dated 28th 
June, ‘1971 of the Court of the Principal Dis- 
trict Munsiff, Tirunelveli in Original Suit 
No: 399-of 1969. 5 


NE 


M. Srinivasan and S. Desikan, ior Appellants. 
P. J. George, for Respondent. 


The -Court delivered the following 


JupcMENT.—The plaintiffs in O.S. No. 399 
0#-1969 on the file of the Court of the Dis- 
trict Munsif, of Tirunelveli, who lost before 
the Court below, are the appellants herein. 

The suit was one for recovery of possession 
of the suit properties and for arrears of rent. 
It is not necessary to refer to the various 
allegations and counter-allegations made by 
the parties in their respective pleadings. 

Admittedly, the suit properties belonged to the 
appellants-plaintiffs, and equally admittedly 
they had leased out the suit lands to the res- 
pondent-defendant for installing and erecting 
and maintaining underground tanks, delivery 
pumps, etc., and putting up necessary struc- 
tures for the purpose’ of storing and selling 
petrol, petroleum products, oils, etc. When 
the suit was instituted for recovery of posses- 
sion, the "respondent put forward: the conten- 
respondent is entitled to the 
benefits of the Madras City Tenants’ Protec- 
tion Act. In the additional written state- 
ment filed by the respondent, the respondent 
claimed, that the City Tenants’ Protection 
Act applied and that the suit was not main- 
tainable under section 11 of the said ‘Act. 


This contention was put. forward on the basis 


that the respondent herein had been conti- 
nuously a tenant of the premises in question 
and its occupation was prior to 1944. "There 


„was, no oral evidence let in either by the par- 


ties in the present case, and the suit was dis- 
posed of on the basis of the documentary evi- 
In this case, four leases had 
been produced. Exhibit B-13 is the earliest 
lease deed, dated 3rd July, 1944 under which 
the lease commenced from Ist April, 1944 and 
was to enure for a period of seven years, the 
rent being Rs. 180 per annum. The second 
lease deed is Exhibit B-14. dated 15th March, 
1951 and under that document the lease was 
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to commence from 1st April, 1951 for a 
period.of seven years and the rent was. Rs. 325 
per annum. The significant thing to be 
noticed about Exhibits B-13 and B-14 is that 
Exhibit B-14 had come into existence even 
before the expiry of the period of lease pro- 
vided for in Exhibit B-13 and there is conti- 
nuity of the term, because the lease under 
Exhibit B-14 has commenced immediately on 
the expiry of the period under Exhibit B-13. 
The next lease deed is Exhibit А-3, dated 
6th July, 1959. Though this lease deed is 
dated 6th July, 1959, the deed itself provided 
that the lease should commence from Ist 
‘April, 1959 and the rent shall be Rs. 1,500 
payable annually in advance on or before the 
5th day of April, and the period oz lease was 
ten years. According to clause 3 (d) of this 
lease deed, the landlord agreed with the 
tenant that | | 


“the landlord will on ‘the written request 
of the tenant made two calendar months 
before the expiry of the term thereby 
created and if there shall not at the time 
of such request’ be any existing breach or 
non-observance of any of the covenants on 
the part of the tenant hereinbefore con- 
tained, grant to it a lease of -the demised 
premises for the further term of ten years 

- from the expiration ‘of the said term at a 

- rent to be decided by mutual consent at the 
time of renewal and containing the like 
covenants and provisos as are herein con- 
tained.” 


The respondent herein claims to have exer- 
cised the right under clause (d) for the rene- 
wal of the lease for a period cf 10 years 
and it is not necessary to consider the correct- 
ness or otherwise of the stand of the respon- 
dent in this behalf in view of the fact that 
even that period of ten years expired on 31st 
March, 1979. ‘The significant thing to be 
noticed as far as Exhibit A-3 is concerned is 
that though, it was entered into on 6th July, 
1959, the parties agreed for the commence- 
ment.of the lease from Ist ‘April, 1959 and 
in between the termination of the lease under 
Exhibit B-14, and the commencement of the 
lease under Exhibit A-3, there was an inter- 
val of one year. There is absolutely no evi- 
dence to show that during that interval the 
respondent continued to be a tenant of the 
premises in question and Exhibit А-3 is only 
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a renewal of the lease starting under Exhibit 
B-14 which itself was a renéwal of the lease 
provided for under Exhibit B-13. The above 

question has considerable significance in view 

of the claim put forward by the respondent 

that the respondent is entitled to the benefits 

of the City Tenants’ Protection Act. It is 
not in dispute that the City Tenants' Protec- 

tion Act was exended to the area in question 
only by the notification of the Government 
made under G.O. No. 533, Revenue, dated 
15th October, 1956 published in Fort St. 

George Gazette, Part I, page 1667, under 
which the Act has been extended to Tirunel- 
veli Municipal Town with effect from 31st 

October, 1956. Section 1 (3) of the Act 

provided that the Act shall apply only to 

tenancies of land created before the date with 

effect from which the Act shall be extended 

to particular town or village concerned. In 

this case, since the Act had been extended to 
Tirunelveli town only with, effect from 31st 

October, 1956, it would apply only to tenan- 
cies created before that date and not later. 

Here, as I pointed out already,:the tenancy 
was created under Exhibit A-3, though it takes 
effect with from 1st April, 1959. This is а 

tenancy..created subsequent to 31st. October, 

1956. The respondent herein would be enti- 

Мей, to succeed: in. its „claim to the benefits 
under the City Tenants’ Protection Act only 
if the respondent is able to prove that the 
lease under Exhibit A-3 was in continuation 
of the tenancy under Exhibit B-14 which com- 

тепсей from 1st April, 1951. As I pointed 

out already, there is a gap of one year between 

the termination of the tenancy under Exhibit 
B-14 and the commencement -of the tenancy 
under Exhibit А-3 and therefore the. tenancy 
under Exhibit A-3 cannot be said to be a 

renewal or a continuation of the tenancy 
under Exhibit B-14. 


2. However, learned counsel for the res- 
pondent sought to contend that the crucial 
date for this purpose is 14th September, 
1966, on which date G.O. Ms. No. 2769, 
Revenue, dated 6th September, 1966 was pub- 
lished in the Tamil Nadu Government 
Gazette, being a notification under section 2 
(1) (8) of the City Tenants’ Protection Act. 
I am of opinion that this has no relevancy to 
the controversy between the parties. What} 
is relevant for the decision is the date on 


which the Act applied to the tenancy between 
the appellant and the respondent. The Act 
contemplates the Government issuing two 
different types of notifications. One notifi- 
cation is under section 2 (3) of the Act ex- 
tending the Act itself to tenancies in a parti- 
cular area. The second notification is in 
relation to the definitions of the term “build- 
ing” occurring in section 2 (1) of the Act. 
Section 2 (1) defines the expression “build- 
ing” and clause (i) relates to the user of the 
premises “for residential or non-residential 
purposes", and ‘clause (t) to the user for 
residential purposes only’. Under clause (1) 
affer referring to the following areas viz., 
the City of Madras, and the municipal towns 
of Coimbatore, Madurai, Salem and Tiruchira- 
palli, it refers to ‘such other municipal town 
as the Government may, by notification, 
specify.’ It is with reference to this power 
of the Government mentioned in section 2 
(1) of the Act, that the notification, dated 6th 
September, 1966 was published in the Tamil 
Nadu Government Gazette, dated 14th Septem- 
ber, 1966. As I pointed out already, what, is 
relevant is the applicability of the Act to the 
tenancy and not whether the premises-in ques- 
tion comes within the scope of the definition 
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of the term “building” in section 2 (1) or 
not. As far as the applicability of the Act 
to the tenancy is concerned, the relevant noti- 
fication is that which was published in Octo- 
ber, 1956 and not the notification published} 
in September, 1966. With reference to the} 
notification published in October, 1956, as I| 
pointed out already, the same has no applica-| 
tion to the tenancy in question, because the 
tenancy in the present case came into exist- 
ence only with effect from 1st April, 1959 
under Exhibit A-3, dated 6th July, 1959 and| 
there being no evidence to establish that the| 
tenancy brought about under Exhibit A-3 is} 
a continuation or renewal of the tenancy} 
which came into existence on or before 31st! 
October, 1956 the respondent herein would} 
not be entitled to claim the benefit of the 
City Tenants Protection Act. 





3. Under these circumstances, the second 
appeal is allowed and the judgments and 
decrees of the Courts below are set aside and 
the suit instituted by the appellants herein 


will stand decreed as prayed for. No order 
as to costs. 
S.J. ——— 


Appeal allowed. 


C [Enp or Votume (1979) 2 M. L. J. (Rerorts).] 
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THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) 

Present :— V.R. Krishna Iyer, D.A. Desai, 
and А.Р. Sen, FF... s 


У.С. Rangadurai Appellant* 


D. Gopalan and others Responden is. 
(A) Advocates Асі (XXV of 1961), section 38— 
Appeal under—Intérference with concurrent finding 
by Supreme Court—Practice. 


In an appeal under section 38 of the Advo- 
cates Act, the Supreme Court, would not, as 
a general rule, interfere with the concurrent 
finding of fact by the Disciplinary Committee 
of the Bar Council of India and of the -State 
Bar Council unless the finding is based on no 
evidence or it. proceeds on mere conjecture 
and unwarranted inferences. This is not 
the case in the present case. [Para. 27.] 


When a lawyer has been tried by his peers? 
there is no reason for the Supreme Court to 
interfere in appeal with the finding in such a 
domestic enquiry merely because on a re- 
appraisal -of the evidence a different view is 
possible. on [Para 29.] 


(В) Advocates Act (XXV of 1961), section 35— 
Disciplinary proceedings under—Nature and pur- 
pose of —Extent of proof required. 


Under the scheme of the Advocates Act 
the disciplinary jurisdiction vests with the 
State Bar Council and the Bar Council of 
India. Disciplinary proceedings before thc 
State Bar Council are sui generis, are neither 
civil nor criminal in character and are not 
subject to the ordinary criminal procedural 
safeguards. 'The purpose of disciplinary pro- 
ceedings is not punitive but to inquire, for the 
protection of the public, the Courts and the 
legal profession, into fitness of the subject 
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to continue inthe capacity of an advocatt 
Findings in disciplinary proceédings шип 
be sustained by a higher degree óf proof that. 
that required in civil suits, yet falling short 
of the proof required to sustain a conviction 


in a criminal prosecution. There should 
be. convincing preponderance of evidence. 
i ` . [Para. 28.] 


(С) Advocates Act (XXV of 1961), section 35— 
Legal profession —Professional etiquette—Duty of 
advocate when conflict of interest exists. ` 


It is not in accordance with professional 
etiquette for one advocate to hand over his 
brief to another to take his place at a hearing 
(either for the whole or part of the hearing) 
and conduct the case as if the latter had 
himself been briefed,.unless the client. consents 
to this course being taken. Counsel’s para- 
mount duty is to the client; accordingly where 
he forms án opinion that a conflict of interest 
exists, his duty is to advise the client that he . 
should engage some other lawyer. It is un- 
professional to represent conflicting interests, 
except by express consent given by all con- 
cerned after a full disclosure of the facts. 


[Para. 30.] 


Nothing should be done by any member .of 
the legal fraternitv which might tend to lessen 
in any degree the confidence of the public 
in the fidelity, honesty and integrity of the 
profession. A lawyer when entrusted with a 
brief, is expected to follow the norms of pro- 
fessional ethics and try to protect the interest 
of his clients, in relation to whom he occupies 
a position of trust. f [Para. 31] 


(D) Advocates Act (XXV of 1961),. section 35-- 


Advocate charged with misappropriation of funds 
cf client—Restitution to or settlement with cltent— 
If mitigates offence. RU i 


Where it is shown that the advocate acted in 
bad faith towards nis client in detaining or 
misappropriating funds of the client, òr that 


'the wrong was committed or aided by means 


of false representation, fraud or deceit, as here, 
the fact that the advocate makes restitution ' 


` һе Constitution. 
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to of settlement with the client will not pre- 
vent disbarment, especially where restitution 


was' not made until after the commencement ' 


oft the disciplinary proceedings. It is only 
an ameliorating circumstance but ‘does not 
mitigate the offence involved in the mis- 
appropriation, particularly when the repay- 
ment is made under pressure. [Para. 38.] 


(E) Advocates Асі (ХХИ of 1961), sections 35, 
37,38- —Advocate found guilty of professional 
snisconduct—Award of proper punishment—Powers 
of Court—Suspension with a provision for reduciion 
on an undertaking to serve the poor—Legality. 


Per Majority (Krishna Iyer and Desai, JJ.) 
Section 35 (3) of the Advocates Act has a 
mechanistic texture, a set of punitive pigeon- 
-holes but it should be noted that words grow 
“mui content with time and circumstances, that 
phrases are flexible in semantics, that the 
printed text is a set of vessels into which the 
Court may pour appropriate judicial mean- 
ing. Hence, quarrying more meaning is per- 
‘missible out of section 35 (3) and the appeal 
provisions, in the brooding background of 
social justice, sanctified by Article 38 and of 
free legal aid enshrined by Articlé 39-A of 
[Para. 8.) 


Section 35(3)(c) enables suspension of the 
advocate—Nwhether conditionally or absolutely, 
it is left unclear. Section 37 (2) empowers 
the Bar Council of India widely to pass such 
order as it deems fit. And the Supreme Court 
enjoys, under section 38, ample and flexible 
powers to pass such order as it deems fit. 
Wide as the power may be, the order must 
be germane to the Act and its purposes and 
latitude cannot transcend those limits. 
[Paras, 10, 11.] 


The Court sought. to adopt the punishment 
of suspension to serve two purposes--injury and 
expiation. The ends of justice would be best 
served in the present case by directing sus- 
pension plus a provision: for reduction on ап 
undertaking tothe Court to serve the poor 
for a year. Both are orders within the Sup- 
reme Court's power, [Para 9.] 


Per Sen, F. (dissenting): When there is dis- 
' barment or suspension from practice, the 
lawyer must prove, if he can, after the ex- 
piration of a reasonable length. of time, that 
he appreciates the significance of his dere- 
‘iction, that he has lived a consistent life of 
probity and integrity and-that he ^ possesses 
-the good character. necessary to guarantee 
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uprightness and honour in his profession: 
dealings and therefore is worthy to be restore: 
The burden is on the applicant to establis 
that he is entitled to resume the privilege « 


practising law without restrictions. 
[Para. 37 


lt is also doubtful whether a direction ca 
be made requiring the advocate to unde 
take free legal aid during the period of h 
suspension.: This would be a contradictic 
in terms. Under section 35 (4), when a 
advocate is suspended from practice he sha’ 
during the period of suspension, be debarre 
{rom practising in any Court or before ar 
authority or person in India, If the makir 
of sucha direction implies the termination . 
the order of suspension, on the’ fulfilment of tt 
conditions iaid down, mo restriction on tl 
right of the advocate to appear before ar 
Court ог auchority, which privilege he enjo: 
under section 30 of the Act can be impose 

[Para. 39 


The Court delivered the following judgment 


Krishna Iyer, J. (on behalf of himself ar 
Р.А. Desai, 7.)—We agree wholly мй 
our learned brother Sen, J., that the appella: 
is guilty of gross professional misconduct an 
deserves condign punishment. But conve 
tional penalties have their punitive limit 
tions and flaws, viewed from the reformato 


- angle. A therapautic touch, a correction 


twist, and a locus penitentiae, may have rehal 
litative impact, if only we may experime 
unorthodoxly but within the parameters 
the law. Oriented on this approach ar 
adopting the finding of guilt, we proceed: 
consider the penalty, assuming the need { 
innovation and departing from wooden trac 
tionalism. 2s 


2. A middle-aged man, advocate by pt 
fession, has grossly misconducted himself a: 
deceived a common client. Going by prec 
dent, the suspension from practice for o: 
year was none too harsh. Sharp practi 
by members of noble professions deserv 
even disbarment. The wages of sin is deat 


3. Even so, justice has a correctional ed; 
a socially useful function, especially wh 
the delinquent is too old to be pardoned ал 
too young to be disbarred. Therefore, 
curative. not cruel punishment has to ` 
designed in the social setting of the leg 
profession, 


Ti] 
4. Law is a noble profession, true; but it is 
also an elitist profession., Its ' ethics, in 


practice, (not in theory; though) leave much 
to be desired, if viewed as a profession for 
the people. When the Constitution under Arti- 
cle 19 enables professional expertise bo rey 
a privilege and the Advocates Act confers 
a monopoly, the goal is not assured income but 
commitment to the people—the common people 
whose hunger, privation and hamstrung human 
rights ned the advocacy of the profession to 
change the existing order into.a Human 
Tomorrow. This desideratum gives the clue 
to the direction of the penance of a deviant 
geared to correction. Serve the people free 
and expiate your sin, is the hint. 


5. Law's nobility as a profession lasts оп] 

so long as the members maintain their commit- 
ment to integrity and service to the community. 
Ind ed, the monopoly conf rred on the legal 
profession by Parliament is coupled with a 
responsibility—a responsibility towards the 
peo^le, especially tbe poor. Viewed from this 
angle, every delinquent-who deceives his com- 
mon client deserves to be frowned upon. This 
approach makes it a reproach to reduce the 
pnishment, as pleaded by Icarned counsel 
‘for the appellant. | 


6. But,'as we have explained at the start, 
every punishment, however, has a functional 
duality—deterrence and correction. Punish- 
ment for professional misconduct is no excep- 
tion to this ‘social justice’ test. In the present 
case, therefore, from the punitive. angle, the 
. deterrent component persuades us not to 
interfere with the suspension from practice 


reduced “benignly’ at the appellate level to. 


one year. From the correctional angle, a 
g^sture from the Court may encourage the 
appellant to turn a new page, He is not 
too old to mend his ways. He has suffered 
a litigative ordeal, but more importantly 
he has a career ahead. · To give him an oppor- 
tunity to rehabilitate himself by changing his 
ways, resisting temptations and atoning: fcr 
the serious delinquency, by a more. zealous 


` devotion to people's ` сацев like legal-aid'to- 


the poor, may be a step in the correctiona] 
direction. . | . 

7. Сап these goalsbe accommodated within 
the scheme of the statute? Benignancy be- 
yond the bounds of law are not for judges to 
try. à А 
8. Speaking frankly, section 35(3) has а 
m'chinbtic texture, a set of punitive pigxon- 


holes, but we may note that words grewin cone 


n 


RANGADURAI 7. GOPALAN (Krishna Iyer, F.) у | 3 


tent with timeand circumstance, that phrases 
are flexible inserrantics, that the printed text is 
a set-of vessels into which the Court may pour 
appropriate judicial meaning. That statute 
is sick which is allergic to change in sense which 
the times demandand the text does not counter- 
mand. That ` Court is superficial ` which 
stops with the cognitive and declines the cre- 
ative. function of construction. So, we take tke 
view. that ‘quarrying more meaning is per- 
‘missible out of section 35(3) and the appea 
provisions, in the brooding background of 
social justice, sanctified by Article 38 and of 
free legal aid enshrined by Arzicle 39-A of the 
Constitution. “A statute rarely stands alone, 
Back of Minerva was the brain of Jove, and 
behind Venus was the spume of the ocean": 


(The Interpretation and Application of 
Statutes —Read Dickerson p. 103). і 


9. Back to the Act. Section 35 (3) reads: 
_“The disciplinary committee of a. State 
Bar Council after giving the advocate con- 
cerned and the Advocate-Gen¢ral an oppor- 
tunity of being heard, may make any of 
the following orders, namely :— ' 
(а) .dismiss the complaint: or, where the 
proceedings were initiated. at the instance 
of.the State Bar Council direct that the 
proceedings Бе. filed; д. | 

~. (b) reprimand .the advocate; .. 
(с) suspend the advocate :from practice 
for such period аѕ-й лау deem fit; 

“ (d) remove the name. of the advocate from. 
the State roll of advocates." ' : 

Section 37 provides an appeal to the Bar 


E 


"Council of India. : It runs, o- :5 ^. 
*37 (1). Any person.aggrieved -by an order 
of the disciplinary, committee of:a State 
(ог the. -Advocate-Generai of the Stete) 
may, within. sixty days of the date of 
‘the communication. of.'tbe order to bim, 
prefer ап -appeal -to the Bar. Council of 
India. — "à : : : 


(2) Evéry such appeal shall be heard by 
the disciplinary commit:ee of the Bar 
Council ef India which ' may pass such 
order (including an order varying the punish- 
ment awarded by the disciplinary ‘committee 
of the State Bar Council) thereon as it deems 
fit” са | . 

Section 38 provides a further, final appeal to 

the Supreme Court in these terms; : 
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“Апу ‘person aggrieved by an order made 
by the disciplinary committee of the Bar 
Council of India under section 36 or 
section 37 (or the Attorney-General of 
India or the · Advocate-General of the 
State concerned,:as the case may be) may, 
within sixty days of the date on which 
the order is communicated to him, prefer 
an appeal to the Supreme Court and the 
Supreme Court may pass such order (incluling 
an order varying the punishment awarded 
‘by the disciplinary committee of the Bar 
Council of India) thereon as it deems fitt.” 


10. Section 35(3)(c) enables suspension of 
the advocate— whéther conditionally-or abso- 
lutely, it is left unclear. Section 37(2) em- 
powers the Bar Council of India wi ely to 
‘pass such order.......... as it deems fit? 
And the Supreme Court, under section 38 
enjoys ample and flexible powers to ‘pass 
such order...... :..as it deems fit.’ | 


11. Wide as the power may be, the order 
must.be germane to the Act and its pur- 
poses, and latitule cannot transcend those 
limits. Julicial ‘“Legisputation’, to borrow 
a telling phrase of J. Cohen!, is not legis- 
lation but application of a given legislation to 
new or unforeseen needs'and situations broadly 
falling within the statutory provision. In 
that sense, ‘interpretation is inescapably a 
kind of legislation’? This is not legis- 
lation stricto sensu ‘but application, and is 
within the Court's province. р 


12, We have theréfore sought to adapt the 
punishment ‘of suspension to serve two pur- 
poses— injury and ехріайоп.` We think the 


ends of justice will be served ‘best in ‘this case 
by directing suspension ‘plus.a provision for" 


reduction on, an undertaking to this Court to 
serve the poor for a'year: Both “are -` orJers 
within this Court's power," ` >- ME 


13. Tamil Nadu has a well-run ‘free. legal 
aid programme -with which thé Governor 
and Chief Justice of the State.are associated. 
The State Legal Aid Board, working actively 
with two retired Judges of the High Court 
at the head, may use the services of the 
appellant keeping a- close watch on his work 
and relations, with poor clients, if he applies 
to the Legal Aid Board for giving him such 


1, The Advocates Act (X:XV of 1961), pp. 20 and 


21. 
2. The Interpretation and Application of Statutes, 
Read Dickerson, p, 238. 
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an opportunity, after getting this Court's order ` 
as proviled below. In“ependently of that, 
as a token of our inclination to allow the 
appellant to become people-minded in his 
profession, we reduce the suspension from 
practice upto the 14th of August, 1979. With 
the next Indepencence Day we hope the 
appellant will inaugurate a better career and 
slough off old bad habits. If the appellant 
gives an undertaking that he will work under 
any official legal aid body in Tamil Nadu 
and convinces the Chairman of the State 
Legal Aid Board, Tamil Nadu, to accept his 
services in any specific place where currently 
there is an on-going project, produces a certi- 
ficate in this behalf from the Board, and 
gives an undertaking to this Court that he will 
do only free legal aid for the year as rezson- 
ably directed by the .Board (and shall not 
during that period accept any private engage- 
ment), his period of suspension shall stand 
terminated with effect from 26th January, 
1979. Asa condition precedent to his moving 

this Court he must pay (and produce a receipt) 

Rs.. 2,500 to the victim of the miscond ct. 

Atonement cannot be by mere paper pledges 

but by actual service to the people and re- 

paration for the victim. That is why we, 
make this departure in the punitive part of 

our order: `+ TED ae 


14. Innovation within the framework of the 
law: is-of the essence of the evolutionary fro- 
cess of juridical development. From that. 
angle, we think it proper to make a correctional 
experiment as: a' super-addition to punitive 
infliction. Therefore, we make it’ clear that 
our action is less a precedent.than a portent. 


15. ‘With - the modification ^ made’ above, 
we di$m's the appeal. m 
- T 


Sen; .— This appeal under. section’ 38 of the 

Advocates Act, 1961 by V.C. Rangadurai 

is directed against an order of the. Discipli ary 

Committee of the. Bar- Cow cil of D dia dated 

llth March, 1978, upholding.the order-of the 

Disciplinary Committee-II of the State Bar 

Council, Madras dated 4th May, 1975, hold- 

ing him guilty of professional misconduct 

but reducing the period of suspension from 
practice to one year from six years. ` 


17. Therecan beno doubt that tle appellant 
had du»ed the com lainants, T. Deivasena- 
pathy, an old deaf man’ aged 70 years 
and his aged wife Smt. D.Kamaammal 
by not, filing the suits on two promissory 


II] : 


notes for Rs. 15,000 and Rs. 5,000 both dated 
26th August, 1969 executéd by their Јапа- 
lady Smt. Parvathi Ammal, who had. bor- 
ro wel Rs. 20,000 from them, by deposit 
of title deeds. . 8 = 


18. Admittedly, though the plaint for re- 
covery of the amount due on. the promissory 
note for Rs. 15,000 with interest thercon 
bearing Court-fee of Rs. 1,519.25 was 
returned for“ presentation to the proper 
Court, it was never · re-presented. It 
is also not denied that though the appellant 
had drafted the. plaint for recovery of Rs. 
5,000 with interest, no such suit was ever 
filed. In spite of this,the appellant made 
false repre;en‘ations to the complainants Dei- 
vasenapa' hv (P.W. 1), his wife Smt. Kama- 
lammal (P.W.3) and the power of attorney 
agent of the complain-nts, D. Go-ala» (P.W.2) 
that the suits had been filed «nd were .p-nd- 
ing, gave (Һет the various dates fixed in 
the e two suits, and later on fal:elv told them 


that the Court bad passed decrees on te- 


ba-i: of the two promissory notes. On the fait hof 
such representations, the complainants seryed 
a lawyer's notice dated 29th December, 1973 
(Ext. P-3) on the debtor Smt. Maragathammal, 
sister, and co-widow to the effect : 


. “That yOu are aware of my client's filing 
two suits against you forrecovery of Rs.15,000 
and Rs.5,000 with due interest and costs 
thereon and it is needless tostate that both 
the suits were decreed as prayed for by my 
clients in the Court proceedings. | `. . 


"My clients further say tbat in spite of the 
fact that.the suits had been decreed long ago 
you have not chosen to pay the amount 
due under the decrees in question and on 


the other hand trying to sell the property. 


by falsely representing that the. original 
documents have been lost to the prospec- 
tive buyers. My clients further state that 
you are aware Of the fact that my clients 
are in possession of the original documents 
relating to'the property bearingdoor No.41, 
Shaik Daood Street, Royapetta, Madras-14, 
but deliberately made’ false ‘Tepresentation 
as ‘aforesaid with the mala fide intention to 
defeat and defraud my clients’. amounts 


x 


due under the decree. ` 
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complainants called upon the debtor Smt- 
Margathammal to pay the amount due under 
the decrees failing which they had instructed 
thein lawyer to bring the property to sale. 
Actually no such suits had in fact been filed 
nor any decrees passed. 


19, It is argued that the finding as to profes 
sional misconduc on the p rt of‘! e appellant 
reached by the Disciplinary Committee of 
the Bar Council of India is not based on any 
legal evidence but proceeds on mere conjec- 
tures. It is pointed out that the ultimate 
conclusion of the Disciplinary Committee 
cannot be: reconciled with its earlier. obser- 
vation that it was not prepared to attzch any 
credence to the conflicting assertions of Dei- 
vasenapathy that he had at first handed over 
Rs 855 on 2n| December, 1970 for filing the 
suit on ‘the promissory note for Rs. 5,000 and 
then paid Rs. 2,555 sometime in July,1972 for 
filing the suit on the promissory note forRs.15,000 
which isin conflict with the allegation in the 
lawyer’s notice dated 2Ist February, 1974 
(Ext R-1) that a sum of Rs. 3,410 was paid on 
17th July, 1972 towards court-fees and expen- 
ses for the filing of the two suits, or that the 
various „dates markel in the copies of the 
two plaints, Ext. P-1 and Ext..P-2, were in- 
deed given by him., It is urged that the Dis- 
ciplinary Committee was largely influenced 
by the fact.that the appellant gave the receipt, 
Ext. R-7 to K.S. Lakshmi Kumaran, which 
was found to- be forged. In view of the dis- 
crepancies in the testimony of Deiyasenapathy, 
P.W.1, Smt. Kamalammal, P.W.-3 and their 
agent, D. Gopalan, ` P.W.2., it was- evident 
that the Disciplinary Ciómmittee mainly based 
the charge of -misconduct.on mere suspicion. 
Lastly, it is said that the- complaint was.a 


false one and an attempt to pressurize the . . 


appellant to persuade his client Smt. Mara- 
gathammal to sell the house to the complai- 
nants. We are afraid, the contentions cannot 
be accepted. ^ - a 


20. In denial of the charge the appellant 
pleaded that though:he had drafted the plaint 
in the suit to be filed on the basis of the pro- 
missory note for Rs.5,000 he felt thatas the 
debtor Smt. Maregathammal had consulted 
him in another matter, it would be better that 


- the complainants engaged some other counsel 


My clients emphatically state that you 
cannot sell the property in question without 
disclosing the amounts due to them..-.”. 


It would thus appear that acting on the rep- 
resentations made by the appellant, the 


and he advised them accordingly. Hesuggested 
the names of two or three lawyers out of whom, 
the complainants engaged K. S. Lakshmi 
Kumaran. He denied that the two promissory 
notes were handed oyer to him or that he had 
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received any aniount by way of ¢ourt-fees or 
towards his fees. According to him, K.S. 
Lakshmi Kumaran was, therefore, instructed 
to file the suits. > 


21. K.S. Lakshmi Kumaran, on the other 
hand, pleade! that.he knew nothing about 
the suits buthad in fact signed the Vakalat 
-as a junior. counsel, as a matter of courtesy 
at the behest of the appellant. He pleaded 
that he had never met the — complainents 
nor had he been instructed by them ‘to file 
the suits. He further pleaded that when the 
complainants served him with their lawyer's 
notice dated 11th February, 1974 Ext. R-II, 
he went and saw the appellant who told him 
that he had returned the plaint, which was 
returned by the Court, together with all the 
documents to the complainant Deivasenapathy 
as per receipt, Ext. R-7. On 2I:t February; 
1974 the complainants served another lawyer’s 
notice on both the appellant ard K S LeksEmi 
Kumaran. .The appellant and K.S. Lakshmi 
‘Kumaran sent their replies to` this notice. 
The appellant’s reply R-2, was practically 
his defence in the present’ proceedirgs. K.S. 
Lakshmi Kumaran in his-reply, Ext. R-5; 
refers to the Lawyers notice, Ext." R-11, 
sent by the complainants earlier and states 
that when Һе took the notice to the appel- 
lant, he told him that the papers were taken 
back from him by the complainant Deivase- 
mapáthy who had passed: on tohim a receipt. 


22. The -Disciplinary Committee, in ' its 
carefully. Written order, has marshalled tke 
entire evidence in the light of the probabili- 
1165 and-accepted’the version of:K.S.Lakshmi 
Kumaran to be true. ':It observes : - | 
“ Rarlier--we referred -to- the- conflict bet- 
~ ‘ween the two advocates. -We cannot help 
- observing that we feel there i$^ went of 
candour and frankness on the -part of R.D: 
On a careful consideration -of the évidence 
we see no reason to reject the evidencé 
of. L that. he merely sigred’ the Vakalat 
and plaint and when the plaint was returned 
he took the return and passsed on the papers 


to RD С 


It then concludes stating' :. 
* On an overall view: of the evidence we 
bold that L was not directly engaged by the 
parties and that when the plaint with its 
annexure was returned, L passed it on to 

` R.D. We also accept L's evidence that 

- when on receipt-of the notice Ext: R-II 
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he met R.D. he was informed that the cause 
papers were taken back by P.W 1 ard that 
some time afterwards R.D. gave him the 

receipt Ext. R-7. ў | 


It must be, that when the complainants 
turned against R.D.suspectirg his bona fides 
he denied having had anythirg to do in 
the matterandthrew up st his junior colle- 
ague in the profession statirg tka ' he: 
passed the clients on to L afd Fad rothirg 
more to-do with the case. As the clierts 
had no direct contact with L his.,statement 
that he handed over the plaint or its retrrn 
to R.D. looks probable and likely We 
accept it When a notice was issued to 
him in the matter he went to RD ard RD 
gave him the receipt Ext. R-7. The receipt 
purports to be signed by Deivaserapathy - 
` and;/L accepted it for what it.was worth." 
23. In that view, both advocates were 
found ' guilty of professional misconduct, 
but differing in character and different in 
content In dealing with the questi(r, it 
observes: * | ` 
* As regards RD, the litigants entrusted 
the briefs to him: whatever their motive. 
The record.does not establish that before 
entrusting the case to `L the complainants 
. were introduced’ by RD to І, and L was 
"accepted by theni as counsel in charge of 
the case.” $07 005 ; 


. 04. It condemned both the advocates for 


their dereliction of duty, but only reprimarded ` 
KS Lakshmi Kumaran, the junior advocate 
because he never knew the complairants 
and' had signed the vakalat at the bit ding ` 
of the appellant, but took a serious view of 
the .misconduct of the appellantand casti- 
gated his whole conduct in no uncertain terms, ` 
by observing : EAS е VAR 
“Finding himself in difficulties RD mise- 
rably failedin his duty to his fellow advocate 
„у мегу much junior to him in the profession 
- and who. trusted him. The conduct of a ` 
lawyer to his brothers in the profession 
, must- be ' characterised by candour and 
frankness. He must keep faith with fellow . 
members, of the bar., While quite properly 
RD did not accept the engagement himself 
we are of the view that he has been party 
to the institution of a suit intended merely 
to harass the defendants in the suit, with a 
view to secure some benefit for the other 
party —manifestly unprofessional,” E 


It went on to observe ;° 


ül 


“The only casualty is RD’s professional 
ethics in what he might have thought was 
a gainful yet good samaritan move. When 
the move failed and there was no likelihood 
of his success, the complainants turned 
against him securing for their help their 
power of attorney. "Then fear —psychosis 
appears to have set in, leading RD to to- 
tally deny his involvement in the plaint 
that was filed and let -down the junior 
whose assistance he sought. We see no 
other probability out of the tangled web 
of exaggerations, downright denials, false- 
hood and fabrications. mingled with some 
truth.” i ч 


25. May Ье, the complainants, were not 
actuated by a purely altruistic motiye in 
lodging the complaint but that does not exo- 
nerate the appellant of his conduct. The 
suggestion that the complaint was а false оле 
and constituted an attempt at blackmail 
js not worthy of acceptance. The property 
was actually sold to M.M. Hanifa for Rs.36,000 
by registered sale deed dated Ist August 1974, 
while the complaint was filed in April. 1974. 
We do not see how the initiation of the pro- 
ceedings would have pressurised the appellant 
to compel his client Smt. Maragathammal to 
part with the property for Rs.20,000 the price 
offered by the complainants. It is no: doubt 
true that at one stage they were negotiating 
for the purchase of the house of which they 
wire the-tenants but the price offered by-them 
was too low. The Disciplinary Committee 
of the Bar Council of India summoned the pur- 
chaser. and he stated that from December, 
1973, he had been trying to purchase the pro- 
perty. It isalso tru? that in response to the 
notice dated lst August, 1974 served by the 
purchaser making the complainants to attorn 
to him, they in their reply dated 8th August, 
1974 expressed surprise that he should 
have purchased the property for Rs.36,000 
when infact it was not worth more than 
Rs.26,000. ОЯ ; 
26. It matters little whether the amount 
of Rs .3,410 was paid to the appellant in a 
lump sum or in two instalments. Deivase- 
napathy, P.W. `1 faltered when confronted 
with the notice Ext-.R-1 and the Disciplinary 
Committee of the Bar Council of India has 
adversely commented on. this by saying that 
he is not ‘an illiterate rustic’ but isan M.LS.E. 
a retired Civil Engineer. This by itself 
. does not disprove the payment of the amount 
` in question. It may bethat the general power of 
attorney, D. Gopalan, P.W.2 made a mistake 
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in instructing the counsel in giving the notice. 
As regards the various dates appearing on the 
copies of the two plaints, Ex..bits Р-1 and P-2, 
the: complainants .could not have got these 
dates by themselves unless they were given 
by the appellant. E ў 


27. In an appeal under section -38 of the Act, 
this Court would not, as a general rule, inter- 
fere wich the concurrent finding of fact by the 
Disciplinary Committee of the Bar Council 
of India and of the State Bar Council unless 
the fialing is based on no evidence or it pro- 
ceeds on m re conjecture and unwarranted 
inferences. This is not the case here. 


28. Under the scheme of the Act, the dis- 
ciplinary jurisdiction vests with the State Bar 
Council and the Bar Council of India. Dis- 
ciplinary proceedings before the. State Bar 
Council are sui generis are neither civil nor 
criminal in character, and are not subject to 
the ordinary criminal procedural safeguards. 
Thé purpose of disciplinary proceedings 
is not punitive but to inquire, for the protec- 
tion of the public, the Courts and the legal 
profession, into fitness of the subject to continve 
in the capacity of an advocate. Findings 
in disciplinary proceedings must be sustained 
by a higher degree of proof than that required 
in civil suits, yet falling short of the proof 
required to sustain a conviction in а crimi- 
nal pcosecution. Taere should be convincing 
preponderance of evidence. That test is|' 
clearly fulfilled in the instant case. 


29. When a lawyer has been tried by his 
‘peers’ in the words of our brother Desai jJ., 
there is no reason for this Court to interfere 
in appeal with the finding їп such a domestic 
enquiry merely because on a re-appraisal 
of the evidence a different view is possible.!* 
In the facts and circumstances of the case, 
we are satisfied that no other conclusion is 


.possible than the one reached. There is, 


therefore, no ground for interference ‘with 
the filing of the Disciplinary Committee 
of the Bar Council. of India. 


30. It is not in accordance with professional 
etiquette for one advocate to hand over his 
brief to another to take his place at a hearing 
(either for the whole or part of the hearing) 
and conduct the case as if the latter had , him- 
self been briefed, unless the client consents 


to this course being taken. Counsel’s para- 


mount duty is to the client;accordingly where 
he forms an opinion that a conflict of interest · 
exists, his-duty is to advise the client that 


z: 


~ 
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he .should engage some other lawyer. It is 
unprofessional to represent conflicting interests 
except by express consent given by all concer- 
ned after a full disclosure of the facts. 


31. ‘Nothingshould be done by any member 
of the legal fraternity which might tend to 
lessen in any degree the confidence of the 
public in the fidelity, honesty and integrity 
of the profession. Lord Brougham, then 
aged eighty-six, said in a speech, in 1864, that 
the first great quality of an advocate was 
fto reckon everything subordinate to the in- 
terests of his client’. What he said in 1864 
about the paramountcy of the ‘client’s interest’, 
is equally true today. The relation between 
a lawyer and his client is highly fiduciary in 
its nature and of a very delicate, execting, and 
confidential character requiring a high degree 
of fidelity and good faith. It is purely a per- 
sonal relationship, involving the highest 
personal trust and confidence which cannot 
be delegated without consent. A lawyer 
when entrusted with a brief, is expected to 
follow the norms of professional ethics and try 
to protect theinterests of his clients, in rela- 
tion to whom he occupies a position of trust. 
The appellant completely betrayed the trust 
reposed in him һу the complainants. 


32. Itis needless to stress that in a саге like 
thisthe punishment has іо be deterrent. There 
was in this case complete lack of candour on 
the part of the appellant, in that he in a fran- 
tic effort to save himself, threw the entire blame 
on his junior, K.S. Lakshmi Kumaran. The 
evidence on record clearly shows that it was 
the appellant who had been engaged by the 
complainants to file suits on the, two promis- 
sory notes for recovery of a large sum of 
Rs.20,000 with interest due thereon, There 
was also complete lack of probity on the part 
of the appellant because it appears that he 
knew the debtor, Smt. Maragathammal for 
7/8 years and had, indeed, been appearing 
for her in succession certificate proceedings. 
Ifthere wasanycontlict of interest and duty, he 
sho ld haved:clined to accept the brief. What is 
reprehensible is that he not only accepted 
the brief, but pocketed the money meant for 
Court fees, and never filed the suits. 


33. The appeal for mercy appears to be 
wholly misplaced. It is a breach of inte- 
grity and a lack of probityfor a lawyer to wron- 
fully with hold -the money of his client, 
In a case of such grave professional misconduct 
the State Bar Council observes that the appe- 
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lant deserved the punishment. of disbarment, 
but locking to his young age, only suspended 
him from practice for a period of six years. 
‘The Disciplinary Committee of the Bar Council 
of India has already-taken a lenient view and 
reduced the period of suspension from six 
years to one year, as in its view the complai- 
nants did not suffer by the suits not being 
proceeded with because even ifthey had | 
obtained decrees for money. they 
would still have been required to fije 
a regular mortgage suit for the sale of the 
property charged. ў 


34. In the facts and circumstances of the 
case, I am of the view that the punishment 
awarded by the Disciplinary | Committee 
the Bar Council of India does not warrant 
any further ‘interference. 


35. І have had the advantage of reading the 
judgment of my learned brother Krishna 
Iyer for the restitution to the appellant of 
his right to practice upon fulfilment of certain 
conditions. I have my own reservations in 
the matter, that is, whether any such direc- 
tion should at all be made in the present , 
case. 


36. Where it is shown that the advocate 
acted in bad faith towards his client in detai- 
ning or misappropriating funds of the clicent, 
or that the wrong was committed or aided by 
means of false representations, fraud or deccit, 
as here, the fact that the advocate makes 
restitution to or settlement with the client 
will not prevent disbarment, especially where 
restitution was not made until after the com- 
mencementof the disciplinary proceedings. 
It is only an ameliorating circumstance but 
does not mitigate the offence involved in the 
misappropriation, particularly when the repay- 
ment is made under pressure. a 


37. When there is disbarment or suspension 
from practice, the lawyer must prove, if he 
can, after the expiration ofa reasonable length 
of time, that he appreciates the significance/ 
of his dereliction, that he has lived a consis- 
tent life of probity and integrity, and that he 
possesses the good Character necessary to 
guarantee uprightness and honour in his 
professional dealings, and therefore is worthy 
to be restored. The burden is on the appli- 
Cant to establish that he is entitled to resume] - 
the privilege of practising law without res- 
trictions. There is nothing of the kind in 
the present case, . p ERE 
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38. Further, even if this Court has the power 
to make such a direction, in terms of sec- 
tion 38, the Court has a duty to act with justice 
to the profession and the public as well as the 
appellant seeking reinstatement, and without 
regard to mere feelings of sympathy for the 
applicant. Feelings of sympathy or a feeling 


that the lawyer has been sufficiently punished . 


are not grounds for reinstatement. 


39. Ialso doubt whether a direction € be ` 


made requiring the advocate to undertake 
free legal aid during the period of his suspen- 
sion. This would be a contradiction in terms. 
Under section 35 (4), -when an advocate 
is suspended rom practice under clause (с) 
of sub-section (3) thereof, he shall, during the 
period of suspension, be debarred from prac- 
tising in any Court or before any authority 
` jor person in India. If the making of such a 
direction implies the termination of the order 
of suspension, on the fulfilment of the condi- 
tions laid down, I am of the considered view 
that no restriction on the right of the advocate 
“со appear before any Court or authority, 
which privilege he enjoys under section 30 
of the Асі, can be imposed. 


40. The taking of the lenient view in the 
facts and Circumstances of the case, I feel, 
would not be conducive to the disciplinary 
control of the State Bar Councils. I would, 
for these reasons, dismiss the appeal and 
maintain the punishment imposed on the 
appellant. 


41. In conclusion, I do hope the appellant 
will fully reciprocate the noble gesture shown 
to him by the majority, come up to their ex- 
pectations and turn a new leaf in life. It should 
be his constant endeavour to keep the fair 
name of the great profession to which. he be- 
longs unsullied, 
V.K. 





Appeal dismissed. 
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THE SUPREME COURT OF INDIA. · 


PrESENT:-—P.N. Bhagwati, V. D. Tulzapurkar and 
R.S. Pathak, 77. 


Rajapalayam Mills Ltd. 


0. 


e Appellant” 


Commissioner of ‘Income-tax, Madras 
.. Respondent. 


(A) Indian Income-tax Act (XI of 1922), sections 
10 (2) (vi) (vi-b) and 15-C—Newly — established 
industrial undertaking— Tax benefit —" Profits or gains 
derived from new industrial underzaking?—Connota- 
tion of— Computation of profits of current year 
—Depreciation allowance and development rebate’ of 
past -years absorbed against profits of: other business 
—Whether to be taken into | account... 


(B) Income-tax Act (XLII of 1961), section 84. 


During the financial year ending 31st March, 
1959, being the accounting year relevant to 
the assessment year 1959-60, the assessee set 
up 4 new industrial undertaking which admit- 
tedly satisfied the requirement of section 15-C 
(2) of the Indian Income-tax Act, 1922. In 
the assessment year 1959.60, the total profit ' 
of the assessee in respect of its old and new 
units came to Rs: 2,42,432, including Rs. 33,118 | 
in respect ofthe new unit and the total deprecia- 
tion amounted to Rs. 2,66,651 including 
Rs. 1,44,361 in respect of the new unit and 
after setting off the amount of depreciation 
against the total profit, a sum of Rs.. 24,183 
remained as unabsorbed depreciation which 
was carried forward to the next year. 
The entire development rebate, which included 
Rs. 5,07,336 in respect of the new unit, also 
remained unabsorbed owing to the smallness 
of the profit and that too had to be carried 
forward. The total profit of the assessee in 
respect of its old and new units for the assess- . 


` ment year 1960-61 was Rs. 14,13,604 inclusive 


of Rs. 3,64,672 in respect of the new unit 
and this waslarge enough to absorbthe carried 
forward depreciation and development rebate- 
as also the. current year’s depreciation and : 
development rebate in respect of both the 
units. In fact, after setting off of such- 
depreciation and developmeat rebate, a 
sum of Rs. 3,25,176 remained as the 


* С.А. Nos. 1989 of 1972 and 2418 of 1977. — 
бй October, 1978, 
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taxable income of the  assessee and it 
Was assessed to tax in its hands. The result 
was that no part of the depreciation or develop- 
ment rebate for the assessment years 1959-60 
and 1969-61 remained unabsorbed to be 
' carried forward to the next assessment year 
1961-62. The position in the assessment year 
1961-62 was that the assessee earned a net 
business income of Rs. 12,69,403 which-includ- 
ed а sum of Rs. 1,08,822 representing the 
income fróm. the new unit. The assessee in 
its assessment to tax for this assessment year 
claimed exemption of the income from the 
new unit to the extent of 6% of the average 
capital employed in it under section 15-C. 
The Income-tax Officer took the view that 
the benefit of section 15-C, sub-section (1), 
could be claimed by the assessee only if there 
was any profit derived from the new unit and 
since this profit was, by reason of sub-section 
(3) of section 15-C, required to be computed 
in accordance with the provisions of section 
10, it was necessary to work out the trading 
result of the new unit without reference to 
any other activity carried on by the assessee 
and if that was done, the result would clearly 
show that there was a loss in the working 
of the new unit in the assessment year 1961-62, 
and hence the benefit of the exemption under 
section 15-C, sub-section (1) was not available 
to the assessee. On appeal by the assessee 
the Appellate Assistant Commissioner allowed 
the claim for exemption, On appeal by the 
revenue, the Tribunal held that the bénefit 
of the exemption under section 15-C, sub- 
section (1) was not available and the Income- 
tax Officer was justified in refusing to grant 
such exemption. The High Court on a 
reference agreed with the view taken by the 
Tribunal. The same question also arose in 
the assessment of the assessee to tax for the 
assessment year 1962-63, but in this assessment 
year the law in force was the Income-tax Act, 
1961, which had come into force with effect 
from Ist April, 1962. The corresponding 
provision in section 84 of the new Act was, 
however, in material respects in the same terms 
as section 15-C of the old Act. The claim for 
exemption made by the assessee under section 
84 for the assessment year 1962-63 met with 
the same fate as the claim for the earlier assess- 
ment year. Оп appeal to the Supreme Court, 


Held, that there is nothing in sub-section 
(3) of section 15-C or in any other provision 
of the Act which requires that in computing 
the profits or gains of a new industrial undere 
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taking under section 10 depreciation allow- 

ance or development rebate in respect of the 

new industrial undertaking for the past assess- 

ment years should be takeninto account, even 

if it has been set-off fully against the profits ` 
or gainsof any other business carried on by 

the assessee or against income under any other 

head and there is no unabsorbed depreciation 

allowance ordevelopment rebate to be carried 

forward. It is indeed difficult to see how 

effect can be given to depreciation allowance 

and development rebate twice over, once in 

the past assessment years and again in the 

assessment year in question. To give effect 

to depreciation allowance or development 

rebate for the. past assessment years even 

though it has been set-off and  ab-- 
sorbed completely against the total income 
of the assessee for those assessment years would 
be to allow a deduction not warranted by any 
provision of the Act and indeed it would 
be going contrary to the express provision of 
proviso (b) to clause (vi) and Explanation 1 to 
clause (vi-b). Sub-section (3) of section 15-C 
clearly does not have any such effect. What 
it does is no more than provide as to how “the 
profits or gains derived from new industrial 
undertaking" referred to in sub-section (1) 
of section 15-C shall be computed. If sub- 
section (3) of section 15-C had not been enacted, 
it might have been a matter'of some contro- 
versy as to what is meant by the expression 
*the profits or gains derived from new industrial 
undertaking”, Does it mean commercial pro- 
fits or gains or profits or gains chargeable 
to tax or does it have any other connotation ? 
It. was to set this controversy at rest that sub- 
section (3) of section 15-C enacted that the 
profits or gains of the new industria] under- 
taking shall be computed in accordance with 
the provisions of section 10. It may be noted 
that sub-section (3) of section 15-C does not 
enact any legal fiction providing that the 
profits or gains of the new industrial under- 
taking shall be computed as if the new industrial 
undertaking were the only business of the asses- 
see from the date of its establishment or the 
past years’ depreciation or development rebate 
had not been set-off against other income of 
the assessee. "The new industrial undertaking 
is not retrospectively quarantined or isolated 
from the other income-producing activities 
of the assessee for determining its profits or 
gains for the purpose of applicability of sub- 
section (1) of section 15-C. What sub-section 
(3) of section 15-C does is merely to lay down 
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the same rule of computation for the profits 
or gains ofa new industrial undertaking as in 
respect of any other business and, therefore, 
neither depreciation allowance nor develop- 
ment rebate in respect of the new industrial 
undertaking for the past assessment years 
can be allowed as a deduction in computing 
the profits or gains for the assessment year in 
question, except where and to the extent to 
which, it has not been set-off against the total 
income of the assessee of those assessment 
years and has remained unabsorbed. This 
is the plain and undoubted effect of the langu- 
age used in sub-section (3) of section 15-C. 
Indeed, the language is so clear and unambi- 
guous that it is impossible to place any other 
construction upon it. Since section 15-C 
of the Indian Income-tax Act, 1922, and 
section 84 of the Income-tax Act, 1961, are 
in material respects in identical terms, the 
interpretation placed on section 15-C is bound 
to apply equally to section 84. 
[Paras.-1, 11.] 


It is settled law that though the profits of 
each distinct business carried on by an assessee 
have to be computed separately in accordance 
with the provisions of section 10 the tax is 
chargeable under that section not separately 
on the profits of each business, but on the 
aggregate of the profits of all the businesses 
carried on by the assessee. It follows, there- 
fore, that where the assessee carries on several 
businesses, he is entitled under section 10 to 
set-off the loss in one business against profits in 
another. Ifthere is any loss in a business carried 
on by the assessee by reason of the profits of 
such’ business not being sufficient to absorb 
the depreciation allowance,such loss can be 
set-off against the profits of another business 
carried on by the assessee. If, however, 
there are no profits chargeable under the 
head “Business or profession”, or if the profits 
chargeable under that head are insufficient 
to cover the depreciation allowance the amount 
of the allowance to the extent to which it is 
not absorbed can be set-off against profits 
chargeable under any other head for that 
assessment year. This is the plain and un- 
doubted effect of section 24, sub-section (1). 

[Para. 9.] 


It is clear on a plain reading of the language 
of proviso (b) to clause (vi) of section 10 
that it comes into operation only where full 
effect cannot be given to the depreciation, 
allowance for the assessment year in question 
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owing to there being no profits or gains charge- 
able for that year or profits or gains chargeable 
being less than the depreciation allowance. 
The words “no profits or gains chargeable for 
that year? are not confined to profit 
and gains derived from the business 
whose income is being computed under 
section 10, but they refer to the totality 
of the profits or gains computed under the 
various heads and chargeable to tax. When 
the profits or gains of a business for a parti- 
cular assessment year are to be computed under 
section 10, the current depreciazion allowance 
for the assessment year in question is deductible 
under clause (vi) but the depreciation allow- 
ance of the preceding years would be liable 
to be taken into account only, if and to the 
extent to which, it is not absorbed by the 
total income of the assessee computed under 
different heads and chargeable to tax for those 
assessment years. [Para. 9.] 


In a case where the machinery is installed in 
an earlier assessment year, it is only if the whole 
of the development rebate has not been fully 
set-off against the total income of the assessee 
in the past assessment years and a part of 
it has remained unabsorbed and is carried 
forward that it can be set-off against the profits 
or gains of the business for the particular assess- 
ment year. But if the whole of the develop- 
ment rebate has been absorbed and no part of 
it is carried forward, there can be no question 
of allowing it against the profits or gains of 
the business for the assessment year in question, 

[Para. 10.] 
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in С.А. No. 1989 of 1972. Í 
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for Appellant in С.А. No. 2418 of 1977. 


P.A. Francis, Senior Advocate (Miss A.Subhashini, 
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С.А. No. 1989 of 1972." 


В.В. Ahuja and Miss A. Subhashini, Advocates, 
for Respondent in C.A. No. 2418 of 1977. 
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The Judgment of the Court was delivered 
by 


‘Bhagwati, 7—These two appeals by special 
leave raise a short but interesting question of 


Year Profit 

Rs. 

1959-60 33,118 

» 1960-61. 3,64,672 





. 8,97,790 


In the assessment year 1959-60, the total profit 
of the assessee in respect of its old and new 
units came to Rs. 2,42,432, including Rs. 33,118 
in respect of the new unit and the total depre- 
ciation amounted to Rs. 2,66,651 including 
Rs. 1,44,361 in respect of the new unit and 
after setting off the amount of depreciation 
against the total profit, a sum of Rs. 24,183 
remained. as unabsorbed depreciation which 
was. carried forward to the next yéar. The 
entire development rebate, which included 
Rs. 5,07,336 in respect of the new unit, also 
remained unabsorbed owing to the smallness 
of the profit and that too had to be carried 
forward. The total profit of the assessee in 
respect of its old and new units for the assess- 
ment year 1960-61 was Rs. 14,193,004 inclusive 
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law'relating to the interpretation of section 
15-C of the Indian Income-tax Act, 1922, and 
section 84 of the Income-tax Act, 1961. 
These two sections are in material respects in 
identical terms and the interpretation we place 
on section 15-C is bound to apply equally to 
section 84. We will, therefore, first deal with 
Civil Appeal No. 1989 of 1972 which involves 
the interpretation of section 15-C and then 
turn to Civil Appeal No. 2418 of 1977, which 
deals with section 84. 


2. The assessee in Civil Appeal No. 1989 of 
1972 is a public limited company carrying on 
business in manufacture and sale of yarn. 
During the financial year ending 31st March, 
1959, being the accounting year relevant to 
the assessment year 1959-60, the assessee set up 
a new industrial undertaking which admitted- 
ly satisfied the requirement of section 15-C 
(2) of the Indian Income-tax Act, 1922. ' 
The profit, depreciation and development 
rebate in respect of this new unit for the 
assessment years 1959-60 and 1960-61 were as 
follows ; i 


Depreciation and development rebate 
Rs. 
1,44,361 ` 
5,07,336 (development rebate) 
3,19,591 | | 
1,17,205 (development rebate) 


t 


‚ 10,88,495 





of Rs. 3,64,672 in respect of the new unit 
and this was large enough to absorb the 
carried forward depreciation and develop- 
ment rebate as also the current year’s deprecia- 
tion and development rebate in respect of 
both the units. In fact, after setting off of 
such depreciation and development rebate, 
a sum of Rs. 3,25,176 remained as the 
taxable income of the assessee and it was 
assessed to tax in its hands. The result was 
that no part of the depreciation or development 
rebate for the assessment years 1959-60 and 
1960-61 remained unabsorbed to be carried . 
forward to the next assessment year 1961-62. 


3. The position in the assessment year 1961-62 
was that the assessee earned a net business 
income of Rs, 12,69,403- which included а 


IH 


sum of Rs. 1,08,822 representing the income 
from the new unit. The assessee in its assess- 
ment to tax for this assessment year claimed 
exemption of the income from the new unit 
to the extent of 6% of the average capital 
employed in ‘it under section 15-C. This 
section inso far as material, read as follows: 


“(1) Save as otherwise hereinafter provided, 
the tax shall not be payable by an assessee 
on so much of the profits or gains derived 
from any industrial undertaking (or hotel) 
to which this section applies as do not 
exceed six per cent. per annum on the 
capital employed in the undertaking (or 
hotel), computed in accordance with such 
rules as may be made in this behalf by the 
Central Board of Revenue.... 


(3) The profits or gains of an industrial 
undertaking (ora hotel) to which this section 
applies shall be computed in accordance with 
the provisions of section 10. 


(4) The tax shall not be payable by a share- 
holder in respect of so much of any dividend 
paid or deemed to be paid to him by an 
industrial undertaking (or a hotel) as is 
attributable to that part of the profits 
or gains.on which the tax is not payable 
under this section. 


(Explanation.—The amount of dividend in 
respect of which the tax is not payable under 
this sub-section shall be computed in accord- 
ance with such rules as may be made in this 
behalf by the Central Board of Revenue.) 


(6) The provisions of this section shall 
(in relation to an industrial undertaking), 
apply to the assessment for the financial 
year next following the previous year in 
which the assessee begins to manufacture 
or produce articles and for the four assess- 
ments immediately succeeding........ a 


The Income-tax Officer took the view that 
the benefit of section 15-C, sub-section (1), 
could be claimed by the assessee only if there 
was any profit derived from the new unit and 
since this profit was, by reason of sub-section 
(3) of section 15-C, required to be computed 
in accordance with the provisions of section 
10, it was necessary to work out the trading 
result of the new unit without reference to 
any other activity carried on by the assessee and 
if that was done, the result would clearly show 
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that there was a loss in the working of the 
new unit in the assessment year 1961-62. 
The computation made by the Income-tax 
Officer was as under. The total depreciation 
and development rebate in respect of the new 
unit for the assessment years 1959-60 and 
1960-61 was. Rs. 10,88,493, while the profit 
for these two assessment years came to only 
Rs. 3,97,790 so that, taking into account only 
the trading result of the new unit as if that was 
the only source of income of the assessee during 
the assessment years 1959-60 end 1960-61, a 
sum of Rs. 6,90,703 representing the excess of 
depreciation and development rebate over 
profit remained unabsorbed ѓо be carried 
forward to the next assessment year 1961-62. If 
this carried forward depreciation and develop- 
ment rebate amounting to Rs. 6,90,703 were 
allowed against the profit of Rs. 1,36,822 
derived from the new unit in the assessment 
year 1961-62, there would be a resultant loss 
and hence the benefit of the exemption under: 
section 15-C, sub-section (D, was held not 
available to the assessee and the claim of the 
assessee for exemption was rejected. 


4. The assessee carried the matter in appeal 
before the Appellate Assistent Commissioner, 
and the assessee succeeded in making good 
its claim for exemption under section 15-C, 
sub-section (1). The Appellate Assistant 
Commissioner pointed out іп: а brief but 
precisé order: 


“The loss of Rs. 6,90,703, being depreciation 
in excess of the income made by the new 
mill, was set-off against the income of the 
old mill in both the years and the net result 
for the assessment year 1960-6] was a 
positive figure which was assessed to tax. 
There is no question of once again carrying 
forward the depreciation of the new mill 
to the assessment year 1961-62 and allowing . 
it against the income of the new mill. It 
is only when there is a loss of the earlier 
year due to depreciation attributable to the 
new industria] undertaking which couldnot be 
set-off against the profits of the earlier years, 
it has to be carried forward and set-off 
against the income of the current year in 
working out the income liable to tax under 
section 10.” 


The Appellate Assistant Commissioner accord- 
ingly allowed the claim for exemption 
and directed the Income-tax. Officer to modify 
the assessment in conformity with this decision, 


\ 
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5. The revenue being aggrieved by the deci- 
sion of the Appellate Assistant Commissioner. 
preferred an appeal before the Tribunal 
The appeal was successful and the Tribunal 
set aside the order of the Appellate Assistant 
Commissioner and restored that of the Income- 
tax Officer.. The Tribunal took the view that 
the trading result of the new unit must be 
considered as if it stood by itself, ignoring 
every other income-producing activity of 
the assessee and if that was done, it was clear 
that there was an unabsorbed depreciation 
and development rebate of Rs. 6,90,703 in 
respect of the new unit which was required to 
be carried forward and treated as part of the 
allowance for the assessment’ year 1961-62 
and that would wholly wipe out the profit 
of Rs. 1,36,822 leaving a resultant loss in the 
.new unit for the assessment year 1961-62. 
The Tribunal in this view held that the benefit 
of the exemption under section 15-Ci, sub-section 
(1), was not available and the Income-tax 
Officer was justified in refusing to grant such 
exemption. 


6. This led to the filing of an application 
for reference by the assessee and on the appli- 
cation, the Tribunal stated a case and referred 
the following question of law for the opinion 
of the High Court : 


“Whether, on the facts and in the circum- 
stances of the case, the assessee-company 
was entitled to the relief under Section 15-C 


(2) as 


7. The High Court agreed with the view 
taken by the Tribunal and proceeding on 
the assumption that for the purpose of deter- 
mining the applicability of section 15-C, sub- 
section (1), the new unit was required to be 
treated in isolation, as if no other income 
producing activity was carried on by the 
assessee, the High Court observed that there 
was unabsorbed depreciation and develop- 
ment rebate of Rs. 6,90,703 in respect of the 
new unit which was required to be carried 
forward and set-off against the profit of 
Rs. 1,36,822 derived from the new unit in the 
assessment year 1961-62 and since that left 
the new unit in a resultant position of loss, 
the assessee was not entitled to claim the bene- 
fit of the exemption under section 15-C, sub- 
section (1). The High Court accordingly 
answered the question referred by the Tri- 
bunal in favour of the revenue and against 
the assessee. The assessee thereupon pre- 
ferred the present Civil Appeal No, 1989 of 
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1972, after obtaining certificate of fitness from 
the High Court. 


8. The same question also arose in the 
assessment of the assessee to tax for the assess- 
ment year 1962-63, but in this assessment 
year the Izw in force was the Income-tax Act, 
1961, which had come into force with effect 
from Ist April, 1962. The corresponding 
provision in section 84 of the new Act was, 
however, in material respects in the same . 
terms as section 15-C of the old Act. The 
claim for exemption made by the assessee 
under section 84forthe assessment year 1962-63 
met with the same fluctuating vicissitudes 
of fortune as the claim for the earlier assess- 
ment year and ultimately, the Tribunal having 
decided against the assessee, a reference of 
the question whether on the facts and the 
circumstances ofthe case the assessee wasentitled 
to exemption under section 84 was made tothe 
High Court. The High Court, in view of 
its decision for the earlier assessment year, 
decided against the assessee and, hence the 
present Civil Appeal No. 2418 of 1977 was 
brought bv the assessee after obtaining certi- 
ficate of fitness from the High Court. Since 
both sections 15-C and 84 are, for all material 
purposes, in identical terms, we will discuss 
the interpretation and applicability óf section 
15-G in Civil Appeal No. 1989 of 1972 and the 
view we take in that appealwill equally govern 
the decision of Civil Appeal No. 2418 of 1977. 


9. The law of income-tax in a modern society 
is intended to achieve various social and 
economic objectives. It is often used as an 
instrument for accelerating economic growth 
and development. Section 15-C is a provision 
introduced in the Indian Income-tax Act, 
1922, with a view to carrying out this objective 
and it is calculated to encourage setting up 
of new industrial undertakings in the country. 
Sub-section (1) of this section exempts from 
tax so much of the profits or gains derived 
from a new industrial undertaking as do not 
exceed 6% per annum of the capital employed 
in the undertaking. There are rules made 
under the Act for computing the capital 
employed in a new industrial undertaking but 
we are not concerned with these rules in the 
present appeals. What is material is only 
the provision for exemption and, according to 
this provision, the profits and gains of a new 
industrial undertaking are exempt from tax : 
to the extent of 6% per annum of the capital 
employed, and obviously, therefore, there must 
be profits or gains derived from the new indus- 


е 


ij 


trial undertaking in the assessment year in 
question before any claim for exemption can, 
be sustained under section 15-C, sub-section (1). 
If there are no profits or gains derived from 
the new industrial. undertaking in any parti- 
cular assessment year there can be no question 
of any exemption, because it is only where' 
there are such profits or gains that to the ex- 
tent of 6% per annum of the capital employed, 
they become eligible, for exemption. The 
first question which must, therefore, arise 
for consideration in every case where a claim 
for exemption is made under section 15.C, 
sub-section (1), is whether there are any 
profits or gains derived from the new industrial 
undertaking in the assessment year in question, 
and, if so, what is the quantum of such profits 
or gains. Now  sub-section (3) of section 
15-C says that the profits or gains of a new 
industrial undertaking shall be computed 
in accordance with the provisions of section 
10 and since, under the income-tax law, 
every assessment year is a self-contained 
period, the profits and gains of the new indus- 
trial undertaking must be computed for the 
particular assessment year in respect of which 
the claim for exemption is made, by apply- 
ing the provisions of section 10. Sub-section 
(2) of that section provides for various allow- 
ances to be made іп computing profits and 
gains of a business and amongst such allow- 
ances are, one in respect of depreciation and 
the other in respect of development rebate. 
Clause (vi) of sub-section (2) deals with 
allowance of depreciation and it says that 
in computing the profits or gains of a business 
allowance shall be made in respect of deprecia- 
tion of building, machinery, plant or fur- 
niture belonging to the assessee and used for 
the purpose of the business, of a sum equi- 
valent to *such percentage on the written-down 
value thereof as may in any case or class of 
cases be prescribed". Depreciation calculated 
in accordance with the provisions of clause 
(vi) is thus allowable in computing the profits 
and gains of a business chargeable to tax and 
if the profits and gains of the business are 
insufficient to absorb such depreciation allow- 
ance, the amount of the allowance to the 
extent it is unabsorbed, must, like any other 
business loss be ‘set-off against the profits 
of any other business. It is settled law that 
though the profits of each distinct business 
carried on by an assessee have to be computed 
separately in accordance with the provisions 
of section .10 the ta& is chargeable under that 
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section not separately on the profits of each 
business, but on the aggregate of the profits 
of all the businesses carried on by the assessee: 
Vide Anglo French Textile Co., Ltd. v. Commissioner 
of Income-tax!; Commissioner of Income-tax v. 

Indo Mercantile Bank Lid, Commissioner of 
Income-tax v. Muthuraman  Chettiar®. It fol- 
lows therefore, that where the assessee carries 
on several businesses, he is entitled under 
ection 10 to set-off loss in one business against 

profits in another. If there is any loss in a 
business carried on by the assessee by reason 
of the profits of such business not being suffi 

cient to absorb the depreciation allowance, 

such loss can be set-off against the profits o 

another business carried on by the assessee. 
If, however, there are no profi's chargeable 
under the head “business or profession? or 
if the profits chargeable under that head are 
insufficient to cover the depreciation allowance, 
the amount of the allowance to the extent 
to which it is not absorbed can be set-off 
against profits chargeable under any other 
head for that assessment year. This is the 
plain and undoubted effect of section 24, 
sub-section (1), as explained: іп Commissioner 
of Income tax v. Indo-Mercantile Bank Lid.4. But 
what would happen if still some part of the 
depreciation allowance remains unabsorbed. ' 
The answer is provided by proviso (b) to 
clause (vi) of section 10 (2) which reads as 
follows :— 


“Provided that—........ 


(b) Where (in the assessment of the assessee 
or if the assessee is a registered firm, in the 
assessment of its partners), full effect can- 
not be given to any such allowance in any 
year (not being a year which ended prior 
to the Ist April, 1939), owing to their being 
no profits or gains chargeable for that year, 
or owing to the profits or gains chargeable 
being less than the allowance (then, subject 
to the provisions of clause (b) of the proviso 
to sub-section (2) of section 24), the allowance 
or part of the allowance to which effect 
has not been given, asthe case may be shall 
be added to the amount of the allowance for 
depreciation for the following year and 
deemed to be ‘part of:that allowance, or if 








1. (1953) 23 I.T. R. 85 at 86: (1953)1 M.L.J. 385: 
1953 S.G.R. 448: 1953 S.G.J. 101: A.LR. 1953 S.C. 
111, 

2. (1959) 86 LT.R. lat 6 : 1959 S.C.J. 655: A.L.R. 
1959 S.C. 718.. 

3. (1964) 44 LT.R. 710 at 713. 
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there is no such allowance for that year, 
be deemed to be the allowance for that 
year, and so on for succeeding years.” 


It is clear on a plain reading of the language 
of proviso (b) to clause (vi) that it comes into 
operation only where full effect cannot be 
given to the depreciation allowance for the 
assessment year in question owing to there 
being no profits or gains chargeable for that 
year or profits or gains chargeable being less 
than the depreciation allowance. Now, it 
is well settled, as a result of the decision of 
this Court in Commissioner of Income-tax 2. Jai- 
puria China ClayMines (PY 1441, that the words 
“no profits or gains chargeable for that 
year” are not confined to profits and gains 
derived from the business whose income is 
being computed under section 10, but they 
refer to the totality of the profits or gains com- 
puted under the various heads and charge- 
able to tax. It is, therefore, clear that effect 
must be given to depreciation allowance first 
against the profits or gains of the particular 
business whose income is being computed under 
section 10 and if the profits of that business 
are not sufficient to.absorbthe depreciation 
allowance, the, allowance to the extent to 
which it is not absorbed would be set-off against 
the profits of any other business and if a part 
of the depreciation allowance still remains 
unabsorbed, it would be liable to be set-off 
against the profits or gains chargeable under 
any other head and it is only if some part of 
the depreciation allowance still remains un- 
absorbed that it can be carried forward to the 
next assessment year. Obviously, therefore, 
there would be no scope- for the applicability of 
proviso (b) to clause (vi), ifthe total income 
of the assessee chargeable to tax is sufficient to 
absorb the depreciation allowance, for then there 
would not be any unabsorbed depreciation 
allowance to be carried forward to the follow- 
ing assessment year. But where any part of 
the depreciation allowance remains unabsorb- 
ed after being set-off against the total income 
chargeable to tax, it can be carried forward 
under proviso (Р) to:clause (vi) to the following 
year and set-off against that year’s income and 
so on for succeeding years. The method adopt- 
ed by the statute for achieving this result is 
that the carried forward depreciation allow- 





1, (1966) 59 LT.R. 555 :(1966)2 S.C.R. 449: 
(1966) 1 S.CJ. 413: (1966) 1 LTJ. 341: A.LR. 1966 
5.0. 1187. 
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ance is deemed to be part of and stands on 
exactly the same footing as the current depre- 
ciation for the assessment year and is thus allow- 
able as a deduction under clause (v). It would 
therefore, be seen that when the profits or gains 
of a business for a particular assessment year 
are to be computed under section 10, the cur- 
rent depreciation allowance for the assessment 
year in question is deductible under clause 
(vt), but the depreciation allowance of the pre- 
ceding years would be liable to be taken into 
account only if, and to the extent to which, 
it is not absorbed by the total income of the 
assessee computed under different heads and 
chargeable to tax for those assessment years. 


10. The position in regard to development 
rebate is the same. The relevant provision 
in that behalf is to be found in clause (vi-b) of 
sub-section (2) of section 10. That clause, in 
so far as material, provides as follows : 


* 10. (2) Such profits or gains shall be com- 
puted after making the following allowances, 
namely:—...... 


(vib) in respect of....new machinery or 
plant installed after the 31st day of March,. 


1954, which is Wholly used for the purposes ' : 


of the business carried on by the assessee, a 
sum by way of development rebate in respect 
of the year....ofthe installation of the 
machinery ог plant, equivalent to,— .... 


(ii) in the case of machinery or plant installed 
before the Ist day of April, 1961, twenty- 
five per cent. and in the case of machinery 
or plant installed after the 31st day of 
March, 1961,.twenty per cent. of the actual 
_cost of the machinery or plant to the asses- 
see : 

Explanation 1.—In the case of..machinery 
or plant installed after the 31st day of De- 
cember, 1957, where the total income of the 
assessee for the year of...... installation. 
(the total income for this purpose being 
computed without making any allowance 
under this clause) is nil or is less than the full 
amount of the development rebate calculated 
at the rate applicable thereto under this 
clause,— 


(i) the sum to beallowed by way of deve- 
lopment rebate for that year under this 

: clause shall be only such amount as is suffi- 
8 toreduce the said total income to nil; 
an 


ig. 


(i) the amount of the development rebate, 
to the extent to which it has not been allowed 
as aforesaid, shall be carried forward to the 
following year, and the development 
rebate to be allowed for the following year 
shall be such amount as is sufficient to reduce 
the total income of the assessee for that year, 
computed in the manner aforesaid, to nil; 
and the balance of the development rebate, 
ifany, stilloutstandingshall be carried for- 
ward to the following year and so on, so 
however, that no portion of the development 
rebate shall be carried forward for more than 
éight years......” 


The amount-of development rebate in respect 
of new machinery used for the purpose of the 
business is allowable in the year of installation 
of the machinery under sub-clause (ii) of clause 
(vib), but Explanation 1 provides that if the total 
income of the assessee for the year of installa- 
tion is nil or is less than the full amount of the 
development rebate, the amount of the develop- 
ment rebate, to the extent to which it 
is not absorbed, may be carried forward to 
the following year and set-off against the total 
income of the assessee for that year and if even 
thereafter, a part of the development rebate 
remains unabsorbed, the balance outstanding 
may be carried forward to the following year 
and so on for an aggregate period not exceed- 
ing eight years. Though the amount of the 
development rebate is, under the main provi- 
sion in sub-clause (і) of clause (vib), allowable 
in the first instance against the profits or gains 
of the particular business whose profits or gains 
are being computed, clause (i) of Explanation 1 
makes it clear that if any part of the deve- 
lopment rebate remains unabsorbed, it is to 
be set-off against the other income of the asses- 
see under any of the chargeable heads and it is 
only if some part of the development rebate 
still remains outstanding that it can be carried 
forward to the following assessment year and 
set-off against the total income of the assessee. 
for thatyear. The amount of the development 
rebate is to be set-off against the total income of 
the assessee and not merely against the profits 
or gains of the particular business in respect 
of which the development rebate is granted 
and so also the development rebate which re- 
mains unabsorbed and is carried forward to the 
next assessment year is, by reason of clause (й) 
of Explanation 1, to be set-off not merely against 
.the profits or gains of the particular business 
but against the total income of the assessee for 
that year. It would, therefore, be seen that 
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it is only where the amount of development re 
bate has not been fully set-off against the tota 

income ofthe assessee in the pastassessment 
years and a part of it still remains unabsorbed 
and is carried forward to the assessment year 
in question that it can be allowed against the 

profits or gains of tke business for the particular 

assessment year and if there is still some 

balance outstanding, then against the other 
income of the assessee forthat assessment year. 
But if the amount of the development rebate 

is wholly set-off against the total income of 
the assessee in the past assessment years and 

there is no unabsorbed development rebate 

to be carried forward tothe assessment year 
in question, there would be nothing in respect 
of the past development rebate to be set-off 
against the profits, or gains of the business under 
clause (i?) of Explanation 1. It is, therefore, neces- 
sary, when the profits or gains of business. 
are being computed under section 10 to ask the . 
question whether the machinery in respect of 
which the development rebate is admissible 
has been installed in the assessment year in 

question, and if it is found that it has been ins- 
talled earlier, whether any part of the develop- 

ment rebate has remained unabsorbed against 
the total income of the assessee іп the past assess- 
ment years and is carried forward to tlie pre- 

sent assessment years. In a case where the 

machinery is instalied in an earlier assessment 
year, it is only if the whole of the development 
rebate has not been fully set-off against the tota 

income Of the assessee in the past assessment 
years and a part of it has remained unabsorb- 

ed and is carried forward that it can be set 

offagainstthe profits or gains ofthe business 

forthe particular assessment year. But ifthe 

whole ofthe development rebate has been 

absorbed and no part of it is-carried forward, 

there can be no question of allowing it 

against the profits or gains of the business for 

the assessment year in question, 


11. Now sub-section (3) ої section 15-C pros 
vides that the profits or gains of a new induse 
trial undertaking shall be computed under 
section 10 and, therefore, according to clause 
(vi) read under proviso (b), no part of the 
depreciation allowance and according to clause 
(0:6), Explanation 1, no part of the development 
rebate in respect of the new industrial undere 
taking for the past assessment years сап be 
allowed as a deduction in computing the pro- 
fits and gains, unless it has remained unabsorb- 
ed by reason of inadequacy of the total 
income chargeable to tax in the past 


assessment years—and, as pointed out 
above, by total income we mean not only 
profits or gains derived from the newindustrial 
undertaking but the totality of profits or 
gains computed under various heads—and is 
carried forward to the assessment year in ques- 
tion, There is nothing in sub-section (3) of 
section 15-C or in any other provision of the Act 
which requires that in computing the profits 
or gains of a new industrial undertaking under 
section 10, depreciation allowance or develop- 
ment rebate in respect of the new industrial 
undertaking for the past assessment years should 
be taken into account, even if it has beenset- 
off fully against the profits or gains of, any 
other business carried on by the assessee or 
against income under any other head and 
there is no unabsorbed ‘depreciation allowance 
or development rebate to be carried forward. 
It is indeed difficult to see how effect can be 
given to depreciation allowance and develop- 
ment rebate twice over, once in the past assess- 
ment years and again in the assessment "year 
in question. To give effect to depreciation 
allowance or development rebate for the' past 
assessment years, even though it has been 
set-off and absorbed completely against the 
totalincome of the assessee for those. assessment 
years would be to allowa deduction not warran- 
ted by any provision of the Act and indeed it 
would be going contrary to the express pro- 
vision of provi o (^| to clause (vi) and Explana- 
tion 1 to clause (yb). Sub-section (3) ‘of section 
15-G clearly does not have any such effect. 
What it does is no more than provide as to 
how. “the profits or gains dérived from new 
industrial undertaking” referred to in sub- 
section (1) of section 15-C shall be computed. 
If sub-section (3) of section 15-G had not 
been enacted, it might have been a matter 
nf some controversy as to what is meant by 
the expression “the profits or gains derived from 
new industrial undertaking”. Does it mean 
commercial profits or gains or profits or gains 
chargeable to. tax or does it have any other 
connotation ?` It was to set this controversy 
at: rest that sub-section (3) ‘of section 15-G 
enacted that the profits or gains of the new 
industrial undertaking shall be computed 
in accordance -with the provisions of section 
10.: It may be noted that sub-section "(3) 
of sectio: 15-C does not enact any legal fiction 
providing that the: profits or gains of the new 
industrial: undertaking shall be computed as 
if the: new industrial undertaking were the 
only business of the assesseefrom the date of 
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itsestablishment or the past years, deprecia-, 
tion or development rebate had not been 
set-off against other income of the assessee. 
The new industrial undertaking is not retros- 
pectively quarantined or isolated from the 
other income producing activities of the assessee 
for determining its profits or gains for the pur- 
pose of applicability of sub-section (1) of sec- 
tion 15-C. What sub-section (3) of section 
15-Ci does is merely to lay down the same rule 
of computation for the profits or gains of a new 
industrial undertaking as in respect of any 
other business and, therefore, neither deprecia-| ' 
tion allowance nor development rebate in 
respect of the new industrial undertaking 
for the past assessment years can be allowed 
as a deduction in computing the profits or 
gains for the assessment year in question 
except where and to the extent to which, it 
has not been set-off against the total income of 
the assessee for thOse assessment years and has 
remained unabsorbed. This is the plain and 
undoubted effect of the language used in 
sub-section (3) of section 15-C. Indeed, the 
language is so clear and unambiguous that it 
is impossible to place any other construction 
upon it. But, apart from the language of the 
section, it may be noted that if the construction 
contended for on behalf of the revenue and 
upheld by the High Court as well as the Tri- 
bunal were accepted, it would lead to the 
highly anomalous result that, though for ‘the 
purpose of computing the total income charge- 
able to tax, the depreciation allowance and 
development rebate which have been set-off 
against the other income of the аѕѕеѕѕёе for 
the past assessment years would not be liable 
to be taken into account, they would have 
to be deducted in computing ‘the ‘profits or 
gains of the business for the purpose of appli- 


.cability of sub-section (1) of section ~15-C. 


Thus, there would be two different modes of 
determining the profits or gains of the business 
one for computing the total income .chargéable 
to tax and the other for applying the provisions 
sub-section (1) of section’ 15-C. We cannot 
imagine that such a consequence could ever 
have been intended by the legislature. 


12. We find in the present case from the un- 
disputed figures on record that the whole of 
the depreciation allowance of Rs. 1,44,361-in 
respect of the new industrial undertaking for 
the assessment year 1959-60 could not be 
absorbed owing to the total profit of the assessee 
being insufficient and a sum of Rs. 24,183 
remained as unabsorbed depreciation which 


z 


I] . 


was carried forward to the assessment year. 
1960-61. The entire development rebate of 
Ез. 5,07,336 also remained unabsorbed апд. 
had to be carried forward to the assessment. 
year 1960-61. But during the assessment 
year 1960-61, the total profit of the assessee 
came to Rs. 14,13,604 and this was sufficient 
to absorb not only the carried forward depre-. 


ciation of Rs. 24,183 and the current year’s’ 


depreciation, but also the carried forward 
development rebate of Rs. 5,07,336 and the. 
development rebate of Rs. 1,17,205 in res- 
pect of machinery installed in that assessment 
year.The result was that no part of the deprecia- 
tion allowance or development rebate remaired 
unabsorbed to be carried forward to the assess- 
ment year 1961-62. If that be so, it is diffi- 
cult to see how any part of the depreciation 
allowance or development rebate could possi- 
bly be allowed as a deduction in computing 
the.profits or gains of the new industrial under- 
taking for the assessment year 1961-62. It 
is only if a part of the depreciation allowance 
or development rebate had remained unab- 


sorbed against the total income of the assessee ` 


in the past assessment years that it could be 
carried forward and set off against the profit 
or gains of the new industrial undertaking 
for the assessment year 1961-62. But when 
admittedly the entire depreciation allowance 
and development rebate for the past assessment 
years were fully set-off against the total income 
of the assessee for those assessment years and 
nó part of the depreciation allowance or deve- 
lopment rebate remained unabsorbed, nothing 
could be deducted in respect thereof and, 
hence, for the, purpose of sub-section (1) of 
section 15-C, the profits or gains of the new 
industrial undertakirg for the assessment year 
1961-62 came to Rs. 1,36,822 and the assessee 
was, in the circumstances, entitled to the bene- 
fit of the exemption under section 15-C, sub- 
section (1). We are, therefore, of the 
view that the High Court as well as 
Tribunal were in error in refusirg the 
benefit of the ‘exemption under section 
15-С, sub-section (1), to the assessee for the 
assessment year 1961-62. The same view 
must also prevail in regard to the assessment 
year 1962-63 for, as we have pointed out ‘above 
section 84 of ‘the new Act 15, in material res- 
pects, identical as section 15-С of the old 
Act. The reasonirg which' has weighed with 
us must apply equ3lly in regard to the assess- 
ment year 1962-63 and we, must likewise hold 
that the assessee was entitled to the benefit 
of the exemption under section 15-C, sub- 
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section (1), in. respect of the. assessment year 
1962-63 also. ` 

13. We accordingly allow these appeals, 
set aside the judgment of the High Court and 
answer the questions referred by the Tribunal 
in both. the appeals in favour of the assessee 
and against the revenue. The revenue will 
pay the costs of the assessee in both the appeals 
throughout. Bs 

T.K.K Appeals allowed 


THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) 

PnEsENT:—R. S. Sarkaria, P. S. Kailasam 
and O. Chinnappa Reddy, JJ. | 

A. KA. СТ. V. СТ. Meenakshisundaram 
Chettiar Appellant* 
Фе. P n 
A. KA. CT. V. CT. Venkatachalam 
Chettiar : . Respondent. 
Court-fees Act (VII of 1870), section 7 (iv) 
(f) — Tamil Nadu Court-fees and Suits 
Valuation Act (XIV. of 1955), section 35— 
Civil Procedure Code (V of 1998), Order 7,* 


` rule 11 (b)—Suit for accounts —. Valuation 


for purposes of court-fee—Duty оў. plaintiff 
—kRelief undervalued—Duty of Court. . 


Reading section 7 (iv) (f) af the Court-fees 
Act, 1870 by itself the amount of court-fee 
payable in suits far accounts is according to 
the amount at which the relief sought is valued 
in the plaint or memorandum of appeal. 
The plaintiff is required to ‘stat? the’ amount 
at which he values the relief sought. In suits 
for accounts it is not possible for the plain- 
tiff fo estimate correctly the amount which he 
may be entitled to for, when the plaintiff 
asks for accounting regarding the manage- 
ment by a Power-of-attorney agent. he might 
not know the state of affairs of the defen- 
dant’s management and amount to which he 
would be entitled to on accounting. , But it 
is: necessary that.the amount at which he 
values the relief sought for should.be a rea- 
sonable estimate. [Para. 7.] 


Order 7, rule 11 of ‘the Code of Civil Pro- 
cedure casts a duty on the Ccurt to reject 
the plaint when the relief claimed is under- 
valued. If on the materials available before 
it the, Court is satisfied that th» value of relief, 
as estimated by the plaintiff in-a suit for 
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accounts is under-valued the plaint is liable 
to be rejected. It is therefore necessary that ' 
plaintiff should take care that the valuation 
is adequate and reasonable taking into account 
the circumstances of the case. In coming 
to the conclusion that the suit is undervalued 
the Court will have to take into account that 
in a suit for accounts the plaintiff is ‘not 
obliged to state the exact amount which would 
result after the taking of the accounts. If 
he cannot estimate the exact amount he can 
put a tentative valuation upon the suit for 
accounts which is adequate and reasonable. 
The plaintiff cannot arbitrarily and delibe- 
rately under value the relief. [Para. 7.] 


. In the present case on a consideration of the 

- entire circumstances of the case it cannot be 

held that the estimate of the relief as‘given 

by the plaintiff is inadequate or ипгеаѕоп- 

able or a. deliberation under-estimation. 
рее 8.] 

Case referred to:— ` 

Chillakuru Chenchuram Reddy v. Kanapuru 

Chenchumani Reddy, Y.L.R. (1969) Andh. 

Pra. 1042. . 

К. Rajendra Chaudhary, 

Appellant. 

A. T. M. Sampath, Advocate, for Respon- 

dent. f 

‘A. V. Rangam, Advocate, for Intervener. 

The Judgment of the Court was delivered by 


Kailasam, J.—Special Leave Petition (Civil) 
No. 1021 of 1979 is filed by the plaintiff in 
the suit O.S. No. 83 of 1969.on the file of 
the. Subordinate Judge, Devakottai, against 


Advocate,' for 


the two orders passed by High Court of Judi- 


cature at Madras in Appeal No. 408 of 1972 
holding that the suit had not been properly 
valued for court-fee and directing the peti- 
ne to pay court-fee on the valuation of 

9,74,598.35 and requiring that the defi- 
at court-fee both on the plaint and the memo- 
randum of appeal be paid within six weeks 
from the date of, the order. On hearing the 
petitioner we directed notice to the respon- 
dents calling upon them to show cause why 
special leave should not be granted and the 


appeal allowed and remitted to the High Court. 


for disposal of all the issues. On hearing 
the respondents we granted Special Leave 
Petition and the appeal is thus heard, 
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2. The appellant filed the suit praying for 
a decree against the respondent/defendant. to 
render true and correct account’ of all the 
transactions of the respondent as the peti- 
tioners’ agent from 22nd January, 1965 and 
also of all the amounts. received by: him as 
the agent of «the petitioner including the 
amount recovered by him from Alagappa 
Chettiar and pay to the petitioner the amount 
found due on such rendition of accounts. In 
the written statement filed by the defendant 
it was contended that the suit is not properly 
valued and proper court-fee has not been 
paid. The trial Court framed an issud as 
to whether the suit had been properly valued 
and proper coure-fee had been paid. It 
answered the issue holding that the plaint has 
been properly valued and proper court-fee has 
been paid. The suit was dismissed by the : 
trial Court on the ground that the plaintiff 
has not proved that the defendant is liable to 
account and that the suit was barred by limi- 
itation. -On an appeal by the plaintiff to the 
High Court the High Court found that the 
plainf made it clear that apart from the 
money which the defendant is liable to pay 
to the plaintiff as his agent, the plaintiff has 
quantified the amount at Rs. 9,74,598.35 as 
payable by the defendant to him which is made 
clear in allegations in paras. 6, 7, 8 and 9 
of the plaint and therefore the plaintiff ought 
to have valued the suit at Rupees 9,74,598.35. 
As the appeal was disposed of on the ground 
that the plaint had not been properly valued 
we are concerned in this petition in deter-. 
mining whether the conclusion arrived.at by 
the High Court is. correct. 


3. The High Court has passed its conclu- 
sion on a reference to paras. 6, 7, 8 and 9 
of the plaint. We will now consider the 
pleadings in the case. In paragraph 5, it is 
stated that on 22nd January, 1965, the plain- 
tiff executed a General Power-of-Attorney at 
Karaikudi authorising the defendant to trans- 
act all his business, sell his properties, receive 
the sale price and other monies etc. This 
paragraph refers to the General Power-of- 
Attorney executed by the plaintiff in favour 
of the defendant on 22nd January, 1965. 

The terms of the power-of-attorney will be 
referred to in due course. Paragraphs 6, 7, 
8 and 9 of the plaint which have been relied 
on by the High Court may be set out;— 


it] 


6. -On. 27th March, 1965, the plaintiff 
. and the defendant retired from the said 
partnership and the other two brothers 
continued the business under the same 
. name, Alagappa taking on the shares of 
: the plaintiff and defendant and:all their 
assets in the firm for a consideration of 
his paying dollars 6,50,000 equivalent to 
Rs. 16,12,000 at the rate of Rs. 248 per 
100 dollars to each of them, so that Ala- 
: gappa’ became entitled to 34 share and 
Annamalai to 34 share in the continuing 
firm. 


7. As the plaintiff's agent and on behalf 
of the plaintiff, the defendant on or about 
13th April, 1965 received from Alagappa 
$ 6,50,000 equivalent to Rupees 16,12,000 
at the rate of 248 rupees per 100 dollars 
for the 14th share of the plaintiff in the 
said firm taken over by Alagappa. 


8. The defendant from Madras has sent to 
the plaintiff at Kottaiyur Rupees 25,000 on 
25th October, 1965, Rs. 1,30,750 on 7th 
February, 1966, -Rs. 25,311.65 on 7th 
February, 1965 (Rupees 25,000 . plus 
Rs. 311.65P. for interest) and Rs. 4,56,340 
on 11% August, 1967. 


9. 'The defendant as plaintiffs agent is 
bound to render true and correct account 
to the plaintiff, of all the amounts received 
by him in the course of the agency, to wit, 
from 22nd January, 1965 the amounts 
received ‘from Alagappa." 


In paras. 6 and 7 the plaint refers to the 
plaintiff and the defendant retiring from the 
partnership and Alagappa taking the shares 
of the plaintiff and the defendant for a con- 
sideration of his paying equivalent to 
Rs. 16,12,000 to each the plaintiff and the 
defendant. In para. 7 it is stated that the 
defendant as  plaintiff'S agent received 
Rs. 16,112,000. Paragraph 8 refers to certain 
payments which the. plaintiff recéived from 
the defendant. Paragraph 9 of: the plaint 


states that the defendant as plaintiff's agent’ 


is bound to render true and correct account 
to the plaintiff of all the amounts received by 
him in the course of agency, to wit, from 
22nd January, 1965, the amounts received 
from Alagappa. It may be noted that the 


correct account to the plaintiff of all the 
amounts receiyed by him in the corse of thel 


relief sought for is for rendering true and? 
ї 
Я 
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agency. The Power-of-Attorney was given 
on 22nd January, 1965 and thus the relief is 
not confined to the amount payable by 
Alagappa alone. 


4. In paragraph 10 which is not taken note 
of by the High Court the plaintiff alleged 
that on 2nd September, 1967 and 4th October, 
1967, the plaintiff wrote to the defendant re- : 
quiring him to send the accounts of the'agency. . 
These letters were refused. Again on 5th 
December, 1967, the plaintiff issued a lawyer's 
notice to render accounts and for payment 
of the amounts due from him. This notice 
was also returned. The defendant did not 
render any accounts. At this stage refer- 
ence may be made to the Power-of-Attorney 
executed.-by the plaintiff in favour of the 
defendant on 22nd January, 1965. 

5. .The plaintiff by the Power-of-Attorney 
dated 22nd January, 1965, constitutéd the 
defendant as his Attorney and authorised the 
defendant to act for the plaintiff. It is suffi- 
cient to state that the power auhorises in 
general the defendant to manage all the 
affairs of the plaintiff. Para. 3 of the 
Power-of-Attorney empowers the defendant 
to pay and settle all the debts of the plaintiff 
and obtain full and effectual receipts and 
releases for the same. Para. 5 empowers 
the defendant amongst other things to sign 
and execute any discharge or releases in 
connection with charges or bills of sale. 
Para. 10 gives the power to the defendant 
to charge or mortgage any of the plaintiff's 
property and paragraph 11 to borrow such 
sums of money and upon such terms as the 
Attorney shall deem expedient. Para. 19 
confers the power on the defendant to invest 
moneys upon mortgages or charges of land 
etc. In short there can be no dispute that 
complete power of management is given to 
the defendant and the defendant could, in 
exercising this power discharge debts, invest 
moneys on behalf of the plaintiff еіс. When 
the plaintiff in para. 7 of the plaint demand- 
ed the agent to render true and correct 
amotints 
received by him in the course of agency i.e., 
by virtue of the power conferred on 22nd 
January, 1965, the plaintiff is entitled to 
know as to what amounts the defendant 
received during the course of his management 
and what amounts hé had invested or other- 
wise dealt with, At the date of the plaint 


39 


to him. 
‚ misread. 


the plaintiff was not aware as to the amount 
of moneys that were due by the defendant 
to him. The letters and the lawyer’s notice 
sent by the plaintiff to the defendant were 
unanswered. If the defendant had invested 
or- otherwise dealt with moneys according to 
the power conferred on him nothing would 


‘be due to the plaintiff on accounts being: 
taken. - The relief claimed for in the plaint 


in para. 14 (а) of the plaint is for directing 
the defendant to render true and correct 
account of all transactions made by the defen- 
dant, as the plaintiff's agent from 22nd Janu- 
ary, 1965 and also for all the amounts receiv- 
ed by the defendant on the plaintiff's behalf 
as.his agent including the amount recovered 


by him from Alagappa and pay the plaintiff Hd 


what may be found due to him. This para- 
graph makes it clear that what wes required 
was nof only an account of the amount reco- 
vered by the defendant ‘from Alagappa but 
also an account of all the transactions of the 
defendant as the plaintiff's agent from 22nd 


January, 1965. 


6. A reading of the written statement also 
makes it clear that the plaint was understood 
by. the defendant asa suit for accounting for 
his management as a power-of-attorney 
agent. In para. 7 of the written statement 
the defendant states that out of 6,50,000 
dollars got for the plaintiff’s one-fourth share 
40,000 dollars were invested in fixed deposit 
in plaintiff's name with the Indian Overseas 
Bank, Kuala Lumpur and 10,000 dollars in 
plaintiff's V. C. T. M. Accounts on 10th 
April 1965. -On the same day the remain- 
ing 6,00,000 dollars were 
Alagappa Chettiar himself who had credited 
the amount in plaintiff's name in his accounts. 
If the defendant was able to prove these 
contentions the accounts as required by the 
plaintiff would have been satisfactorily ren- 
dered’ and very little would have been due 
by the defendant to the plaintiff on account- 
ing. The High Court was in error in com- 
ing to the conclusion that the plaint is clear 
that apart from the money which the defen- 
dant is liable to pay to him as his agent, the 
plaintiff has quantified the amount at 
Rs. 9,74,598-35 as payable by the defendant 
In our view, the plaint has been 
Though paras. 6, 7 and 8 refer 
to the transactions in which the plaintiff is 
entitled to Rs, 16,12,000, paras, 10, 11 and 
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14 (а) make it clear that the suit was for 
accounting not only regarding Rs. .16,12,000 
but also for the management by the’ defen- 
dant as power-of-attorney agent: The. 
power, as already noted, confers. right on 
the defendant to invest moneys. If the 
defendant as shown in the written statement 
itself 15 able to establish that in the. course 
of his management he: had invested moneys 
according tothe power conferred on him he 
would have properly accounted for his manage- 
ment. In the written statement the defen- 
dant himself had pleaded that the moneys 
which he received from Alagappa have been 
remitted to the plaintiff by investment and 
otherwise. The conclusion arrived at by the 
High Court is, therefore, unsupportable. 


7. The provision relating to. the levy of 
court-fee for a suit on accounts is found in 
section 7 (iv) (f) of the Court-fees Act, 
1870 which runs as follows: 


“7. The amount of fee payable under 
this Act in the suits next hereinafter shall 
be computed as follows: 


(i) to (4) * * ж: * 
(w) In suits— 

(a) fo (e) ж. жо ot 
(f) for accounts— 


according to the amount at which the relief 
sought is valued in the plaint or. memoran- . 
dum of appeal. 


In all such suits the plaintiff shall state 
the amount at which he values the relief 
sought" . : 


Reading this provision by itself the amount 
of court-fee payable in suits for accounts is 
according to the amount at which the relief 
sought is valued in the plaint or memorandum 
of appeal. The plaintiff is required to state 
the amount at which he values the relief 
sought. In suits for accounts it is not possi- 
ble for the plaintiff to estimate correctly the 
amount which he may be entitled to for, as 
in the present case, when the plaintiff asks 
for accounfing regarding the management by 
a power-of-attorney agent, he might not know 
the state of affairs of the defendant's manage- 
ment and the amount to which he would be 
entitled to on accounting. ^But.it is neces- 
sary that the amount at’ which he values the 


„' 
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relief sought-for should be a reasonable esti- 

mate. Section 35 (1) of the Tamil Nadu 

Court-fees and Suits Valuation Act, XIV of 
- 1955, is as follows: 


"In a suit for accounts, fee shall be com- 

puted on the amount sued for ‘as‘ estimated 

‘in the plaint". 2 : 
Sub-section (2) of section 35 provides: 


“Where the amount payable to the plain- 
tiff as ascertained in the suit is in excess 
of the amount as estimated in the plaint, 


no decree directing payment of the amount · 


- as so ascertained shall be passed until the 
difference between the fee actually paid and 
the fee that would have been payable had 
the suit comprised the whole of the amount 
as ascertained, is paid. If the additional 
{ее is not paid within such time as the 
Court may fix, the decree shall be limited 
ло the amount to which the fee paid 
extends”. 


While section 35 (1) permits the plaintiff 
to pay the. court-fee on the amount esti- 
mated by him, sub-section (2) safeguards 
against the 1055. of revenue as it requires 
that no decree for any amount in excess of 
the amount as estimated -in the plaint shall 
be passed unless the difference between the 
fee actually paid and the fees that would 
have been payable had the suit comprised 
the whole of the amount as ascertained, is 
paid. But here’again it is necessary that 
the plaintiff should give a fair estimate of 
the amount for which he sues. Order 7, 
rule 11 of the Civil Procedure Code, requires 
the Court to return the plaint if the relief 
claimed is undervalued. Order 7, rule 11, 
rims thus: | 


A .«11, The plaint shall be rejected in the 


following cases: 
(a) * * * * 


* (b) where the. relief claimed is under- 
valued, and the plaintiff, on being required 
by the Court to correct-the valuation within 
a time, to be fixed by the Court, ‘fails to 
do so; 


(c) and (d) + = а» 


This section casts a duty on the Court. to 
reject the-plaint when the relief claimed is 


2 
2 п 


undervalied. If on the imaterials available 
before it the Court is satisfied that the value 
of relief as estimated by the plaintiff in a 
suit for accounts is undervalued the plaint is 
liable to be rejected. “It is therefore neces- 
sary that the plaintiff should take care that! 
the valuation is adequate and reasonable 
taking into account the circumstances of the 
case. In coming to the conclusion that the 
suit 15: undervalued the Court will have 
to take into account that in a suit for accounts 
the plaintiff is not obliged to state the exact 
amount which would result after the taking 
of the accounts. If he cannot estimate the 
exact amotint he can put a tentative valuation 
upon the suit for accounts which is adequate 
and reasonable. The plaintiff cannot arbi- 
trarily and‘deliberately undervalue the relief. 
A Full Bench of the Andhra Pradesh High 
Court in a decision in Chillakuru Chenchuram 
Reddy у. Kanupuru Chenchurami Reddy", 
after elaborate consideration of the ‘case-law 
on the subject has rightly observed that there 
must be a genuine effort on the part of the 
plaintiff to estimate his relief and that the 
estimate should not be a deliberate. under- 
estimation. ` 


8. On a consideration of the entire circum- 
stances of the case we are not satisfied that 
the estimate of the rëlief as given by the 
plaintiff is inadequate or unreasonable or a 
deliberate under-estimation. In the result; 
we allow the appeal set aside the ‘judgment 
of the Madras High Court and remit it back 
to the High Court for disposal of all: the 
issues arising in the appeal. The costs will 
abide by the result. 


ү... — — — Appeal. allowed. 


pru" ——Ó——— — M—— E — da M И 


`1, LLR, (1969) A.P. 1042, È 


1 д4 
THE SUPREME COURT OF INDIA. 
(Criminal Appellate Jurisdiction. ) 


Present :—S. Murtaza Fazi Ali 
Chinnappa Reddy, JJ. 


and О. 


Arunachalam Appellant* 


M 


v. ' 


P. S. R. Sadhanantham Respondent. 


(A) Constitution of India (1950), Article 
136—Criminal trial—Judgment' of acquittal 
by High Court—Appeal by special leave — 
Confines of Jurisdiction of Supreme Court. 


Article 136 of the Constitution invests the 
Supreme Court with a plenitude of plenary 
appellate power over all Courts and tribunals 
of India. The power is plenary in the sense 
that there are no words in Article 136 itself 
qualifying that power. But the very nature 
of the power led the Court to set limits to 
itself within which to exercise such power. 
It is now the well-established practice of the 
Supreme Court to permit the invocation of 
the power under Article 136 only in excep- 
‘tional circumstances, as when a question of 
law of general public importance arises or а 
decision shocks the conscience of the Court. 
But within the restrictions imposed by itself, 
the Supreme Court has the undoubted power 
to interfere ¢ven with findings of facts mak- 
ing no distinction between judgments of ac- 
quittal and conviction, if the High Court, in 
‚ arriving at these findings, has acted perversely 
or otherwise improperly. [Para. 4.] 


In dealing with an appeal against acquittal, 
. the Court will, naturally keep in mind the 
presumption of innocence in favour of the 
accused, reinforced as may be, by the judg- 
ment of acquittal. But, also, the Court will 
not abjure its duty to prevent violent miscar- 
riage of justice by hesitating to interfere 
where interference is imperative. Where 
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the acquittal is based on irrelevant ground, 
or where the High Court allows itself to be 


deflected by red herrings drawn across the ~ 


track, or where the evidence accepted by the 
trial Court is rejected by the High Court 
after a perfunctory consideration, or where 
the baneful approach of the High Court has 
resulted in vital and crucial evidence’ bemg 
ignored, or for any stich adequate reason, the 
Supreme Court may feel obliged to step in to 
secure the interests of justice, to appease the 
judicial conscience, as it were. [Para. 4] 


(B) Constitution of India (1950), Article 


136—Jurisdiction of Supreme Court under— 
Competency of a private party to invoke, 
against a judgment of acquittal in criminal 
trial. 5 


` 


Appellate power vested in the Supreme Court 
under Article 136 of the Constitution is not 
to be confused with ordinary appellate power 
exercised by appellate Courts and appellate 
tribunals under specific statutes. It is a 
plenary power, exercisable outside the pur- 
view of ordinary law to meet the pressing 
demands of justice. Article 136 neither con- 
fers on anyone the right to invoke the juris- 
diction of the Supreme Court nor inhibits 
anyone from invoking the Court’s jurisdiction. 
The power is vested in the Supreme Court 
but the right to invoke the Court’s jurisdic- 
tion is vested in no one. The exercise of the 
power of the Supreme Court is not circum- 
Scribed by any limitation as to who may in- 
voke it. Where a judgment of acquittal by 
the High Court has led to a serious miscarri- 
age of justice the Supreme Court cannot re- 
frain from doing its duty and abstain from 
interfering on the ground that a private party 
and not the State has invoked the ‘Court’s 
jurisdiction. The Supreme Court can enter- 
tain appeal against judgments of acquittal by 
the High Court at the instance of private 
parties also. The circumstance that the €ri- 
minal Procedure Code does not provide for. 
an appeal to the High Court against an order 
of acquittal by a Subordinate Court, at the 
instance of a private party has no relevance 
to the question of the power of the Supreme 
Court under Article 136. Whether it is the 
State or a private party that invokes the juris- 
diction, special leave is not granted as a matter 
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of course but only for good .and sufficient 
reasons as well-established by the practice of 
the Supreme Court. [Para. 5.] 
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Cases referred to:— 


State of Madras v. Vaidyanatha Iyer; 1958 
S.C.R. 580: 1958 S.C.]. 335: (1958) 1 


An.W.R. (S.C.) 136: (1958) 1 M.L.J.- 


(S.C.) 136: (1958) M.L.J. (Cr.) 299: 
A.I.R. 1958 S.C. 61; Himachal Pradesh 
Administration у. Om Prakash, (1972) 1 S. 
C.C. 249; Durga Shanker Mehta v. Thakur 
Raghuraj Singh, (1955) 1 S.C.R. 267: 
1954 S.C.J. 723: (1954) 2 M.L.]. 385: 


A.I.R. 1954 S.C. 520; Mohan Lal v. Ajit. 


Singh, (1978) 3 S.C.C. 279. 
The Judgment of the Court was delivered by 


Chinnappa Reddy, J.—P. S. R. Sadhanan- 
tham and four others were tried by the 
learned Sessions Judge, Tirunelveli, on 
various counts. Sadhanantham (А-1) was 
convicted under sections 148 and 302, Indian 
Penal Code, while the four others were con- 
victed under sections 147, 323 and 149 read 
with section 323. The first accused was sen- 
tenced to imprisonment for life on the charge 
of murder and to rigorous imprisonment for a 
period of two years on the charge under sec- 
tion 148. The others were sentenced to 
suffer imprisonment for a period of one year 
on each of the counts on which they were 
convicted, the sentences to rim concurrently. 
All the five accused preferred an appeal to 
the High Court of Madras. The High Court 
allowed the appeal and acquitted of all the 
accused of all the charges. Arunachalam, 
the brother of the deceased has prefer- 
red this appeal against the judgment of the 
Madras High Court after obtaining special 
leave from this Court on 26th July, 1973. 
The special leave was granted against the 
first accused Sadhanantham only. 


2. The case of the prosecution, briefly, was 
that there was enmity between the deceased 
Soundarapandian and his brother Arunacha- 
lam (P.W. 2) and Natesan (P.W. 3) on 
one side and Rajapalavasmuthu Nadar, his 
sons А-1 and А-2 and his nephews А-4 and 
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А-5 on the other. There were the usua! 
disputes arising out of elections to the Gram 
Panchayat and to the local co-operative stores. 
In connection with the village Amman festi- 
val, P.W. 3 was arranging to have a dance 
performance on the night of 20th August, 
1970, in the Gandhi Maidan. About a week 
earlier, Sadhanantham, the first accused 
demanded that the dance should be performed 
under his presidentship but P.W. 3 did not 
agree. On the night of 20th August, 1970, 
P.W. 3 along with one Gopalakrishnan 
(P.W. 6) was decorating the stage. Tube 
lights were burning and several persons had 
gathered in front of the stage. At about 
8.45 P.M. accused 1 to 5 came there and 
got up on the stage. А-1 questioned P.W. 
3 how he dared to conduct the show without 
his presiding over it. P.W. 3 replied that 
the dance performance would be conducted 
without the presidentship of A-1. A-1 then 
slapped P.W. 3 on the cheek. A-2 to А-4 
also started beating P.W. 3 with their bands. 
P.W. 6 and several others who were there 
ran away apparently not wanting to get in- 
volved inthe fracas, P.W. 3 jumped down 
from the stage and attempted to run away 
when A-3 caught him and began to throttle 
his neck, А-1, А-2 and А-4 joined in beat- 
ing him with their hands. The deceased P.: 
W. 1, P.W. 2 and P.W. 5 came running 
towards P.W. 3. The deceased asked the 
first accused why they were beating his 
younger brother. A-3 and А-5 who were 
holding P.W. 3 by the neck let him free. 
A-1 asked the deceased who he was to ques- 
tion him and saying so he took out a knife 
from his waist and stabbed the deceased on 
the left flank. The deceased fell down dead 
shouting "stabbed, stabbed". Accused 1 to 5 
then ran fowards the north. P.W. 3 chased 
them over a distance of about one and half 
furlongs. They ran inside the forest. P. 
W. 3 stopped chasing them further. In 
the meanwhile the injured Soundarapandian 
was taken by P. Ws. 1, 2 and 5 to the Police 
Station and then to the hospital at Kayal- 
pattinam. At the police station, the writer 
P.W. 14 recorded a statement Exhibit P-1 
from Soundarapandian at 9-15 р.м. Soundara- 
pandian when asked to sign the statement 
insisted on signing the statement after dip- 
ping the pen in the blood that was coming 
out of the wound. He was taken to the 
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hospital in в jeep requisitioned by the police. 
P.W. 5 the Medical Officer in charge of the 
Hospital examined the injured and found that 
the injury was of a serious nature. He 
sent the injured to the Government Нсай- 
quarters Hospital at Tuticorin for further 
treatment. The District Medical Officer, Р. 
W.. 8 examined. him and finding his condi- 
tion very serious, sent a requisition Exhibit 
P-5 to the. Sub-Magistrate, Tuticorin, to 
record the dying declaration of Soundarapan- 
dian. Exhibit P-6, the dying declaration was 
recorded by the Magistrate P.W. 7 at 1.30 
A.M. At 7.45 А.М. next morning, P.W. 
8 performed an operation but Soundara- 
pandian could not, be saved. He died at 
about 1.30 r.m.. The autopsy was conducted 
by P.W. 9, who, on dissection found that 
the diaphragm and the upper lobe of the left 
lung had been pierced. The police after 
completing the investigation laid a charge- 
sheet against Sadhanantham, Nithiyanantham, 
Thamlian, Kumaresen, and Karthikeyan. 


3. In support of its case, the prosecution 
examined P:Ws, 1, 2, 3 and 5 as direct 
witnesses to the occurrence and relied upon 
Exhibits P-1 and P-6, the two dying decla- 
rations made’ by Soundarapandian. The 
prosecution also examined P.W. 6 to speak 
to the earlier part of the incident. All the 
accused denied the offence and stated that 
they were falsely implicated on account of 
enmity. ‘In the cross-examination of the wit- 
nesses it was suggested that one Ramalingam 
was also injured at the same time and place. 
It was suggested that P.Ws. 2 and ‘3 had 
prevailed upon the deceased to name А-1 as 
the person who stabbed him. The learned 
Sessions Judge accepted the dying declara- 
tions as trué." He also accepted the evidence 
of the gye witnesses. He convicted and sen- 
tenced the five accused as mentioned earlier. 
The High Court acquitted the accused pri- 
marily on the ground that neither the direct 
witnesses nor. the dying declarations explained 
the serious injury caused to Ramalingam, who 
it appeared from the evidence of the Doctor, 
P. W. 4 had received а  stab-injury 
5 cms. X 2 сп. X 2 cms. near the left-side 
of the abdomen on the back. The High Court 
thought that though Exhibit P-1 was pur- 
ported to have been recorded earlier than 
Exhibit P-6 in point of time, it was in fact 
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recorded later. The High Court .took · the. 
view that Ше first accused must have been 
implicated by the deceased as the .assailant 
in Exhibit P-6 at the instance of P.W. 3, 
who met him in the hospital at about 1 А.М. 
The evidence of the direct witnesses P. Ws. 
1, 2, 3 and 5 was rejected on the ground 
that they were interested and had not ex- 
plained how Rarhalingam sustained ће injury 
found on him. The conduct of P.W. 3 was 
also severely commented upon. The High 
Court acquitted. all the five accused. 


4. Before proceeding to discuss the evidence 
and the findings of the High Court we remind 
ourselves of the confines of our jurisdiction: 
to deal with appeals by special leave against 
judgments of acquittal by the High Court. 
Article 136 of the Constitution of India in- 
vests the Supreme Court with a plenitude of 
plenary, appellate power over all Courts and 
Tribunals in India. The power is plenary 
in the sense that еге are no words in-Arti- 
cle 136 itself qualifying that power. But, 
the very nature of the power has led the 
Court to set limits to itself within. which ЧО 
exercise such power. It is now the well- 
established practice of.this.Court to permit the 
invocation of the power under Article 136 only. 
invery exceptional circumstances, as when a 
question of law of general public importance 
arises or a decision shocks the conscience of 
the Court. But, within the restrictions im- 
posed by itself, this Court has the undoubted 
power to interfere even with findings of fact, 
making no distinction between judgments of 


‘acquittal and conviction, if -the High Court, 


in arriving at those finding, has acted “per- 
versely or otherwise improperly”. (See 
State of Madras у. Vaidyanatha Iyer? and 
Himachal Pradesh Administration у. Om 
Prakash?.) ‘In-dealing with an appeal against 
acquittal, the Court will, naturally,-keep ‘in 
mind the presumption of innocence in favour 
of the accused, reinforced, as may be, by the 
judgment of acquittal. But, also, the Court 
will not abjure-its duiy to prevent. violent 
miscarriage of justice by hesitating to inter- 
fere where interference jis imperative, 
Where the acquittal is based on irrelevant 
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ground, or where the High Court allows it- 
Self to be deflected by red herrings drawn 
across the track, or where the evidence 
accepted by the trial Courtis rejected by the 
High Court after a perfunctory consideration, 
orwhere the baneful approach ofthe High 
Court has resulted in vital and crucial evidence 
being ignored, or for any such adequate reason, 
this Court may feel obliged to step in ta 
secure the interests of justice, to appease the 
judicial conscience, as it were. 


5. A doubt has been raised about the 
competence ofa private party, as distinguish- 
€d from the State, to invoke the jurisdic- 
tion of this Court under Article 136 of the 
Constitution against a judgment of acquittal 
by the High Court. We do not see any 
substance in the doubt. Appellate power 
vested in the Supreme Court under Arti- 
cle 136 of the Constitution is not to be 
confused with ordinary appellate power exer- 


cised by Appellate Courts and Appellate 
Tribunals under specific statutes. Aswe said 
earlier, it is a plenary power, ‘exercisable 


outside the purview of ordinary law’ to meet 
the pressing demands of justice (Vide Durga 
Shanker Mehia v. Thakur Raghuraj Singh 
and others'). Article 136 of the Constitution 
neither confers on anyone the right to invoke 
the jurisdiction of the Supreme Court nor 
inhibits anyone from invoking the Court’s 
jurisdiction. The power is vested їп the 
Supreme Court but the right to invoke the 
Court's jurisdiction is vested in no one. The 
exercise of the power of the Supreme Court 
is not circumscribed by any limitation as to 
who may invoke it. Where a judgment of 
acquittal by the High Court has led to a 
serious miscarriage of justice the Supreme 
Court cannot refrain from doing its duty and 
abstain from interfering on the ground that 
a private party and not the State has invoked 
the Court's jurisdiction. We do not have the 
slightest doubt that we can entertain appeals 
against judgments of acquittal by the High 
Court at the instance of private parties 
also. The circumstance that the Criminal 
Procedure Code does not provide for an 
appeal to the High Court against an order 
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of acquittal by a Subordinate Court, at the 
instance of a private party, has no relevance 
to the question of the power of this Court 
under Article 136. We may mention that 
recently in Mohan Lal v. Ajit Singh, this 
Court interfered with a judgment of acquit- 
tal by the High Court at the instance of a 
private party. An apprehension was expres- 
sed that if appeals against judgments of 
acquittal at the instance of private parties are, 
permitted there may be а flood of such 
appeals. We do not share ће apprehension. 
Appeals under Article 136 of the Constitu- 


tion are entertained by special leave granted 


by this Court. Whether it is the State or a 
private party that invokes the jurisdiction of 
this Court, special leave is not granted as a 
matter of course but only for good and suffi- 
cient reasons, as well established by the prac- 
tice of this Court. 


6. As earlier mentioned, the primary reason 
given by the High Court for rejecting the 
testimony of the direct witnesses and the 


.dying declarations was the supposed failure 


of the prosecution to explain the serious 
injury found on the person of one Ramalingam 
alleged to have been injured at the same time 
and place asthe deceased. We may at once 
say that nothing isknown aboutthis Rama- 
lingam. Heis notshown tobe connected, 
even remotely, either with the prosecution 
party or with the faction of the accused. He 
was very surreptitiously and dexterously intro- 
duced into the case in the course of the 
cross-examination of the prosecution witness 
and thereafter made to loom large. He was, 
as we shall presently point cut nothing more 
than a “red herring” across the track. We 
will refer to the whole of the evidence where 
Ramalingam was made to appear in the case 
to examine whether the High Court was 
right in rejecting the entire case of the 
prosecution on the ground that the injury on 
Ramalingam was not explained. P.W. 1 was 
put butone question whether he was aware 
that injuries were caused to one Ramalingam 
Nadar at the place ofthe occurrence on the 
night of occurrence. He stated that he was 
not aware of that fact. No further ques- 
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tion was put to P.W. 1 pursuing the matter. 
Similarly P.W. 2 was also asked in cross- 
examination whether he was aware of the 
` stabbing of one Ramalingam Nadar at the 
time of occurrence. He stated that he was 
not and that was the end of the matter and 
it was not pursued further. P.W. 3 was 
also asked the same question. He too denied 
knowledge of injuries sustained by Rama- 
lingam Nadar on the night of occurrence. 
P.W. 5 was also asked a similar question 
and he too gave a similar answer. P.W. 4 
the Medical Officer, Kayalpattinam, deposed 
in his evidence that he examined one Rama- 
lingam at about 11-30 р.м. on 20th August, 
1970, and found an  incised wound 
5 cms. X 2 cms. X 2 cms. near the left-sidd 
of the abdomen on the back and one small 
irregular edged wound on the inner side of the 
first injury. The Doctor also stated that Rama- 
lingam told him that he was assaulted by 
some unknown person when he was wit- 
nessing the dance show. P.W. 10 who had 
gone to witness the dance performance but 
who ran &way when trouble started stated 
thàt when he was running away he saw one 
Ramalingam Nadar running along with him 
and that the said Ramalingam Nadar was 
keeping his hand near his waist and that the 
hand was bloodstained. P.W. 15 the Head 
Constable attached to the Arumuganeri Police 
Station stated that 4 or 5 days after the 
occurrence he came to know that a case was 
registered in Arumuganeri Police Station on 
the streneth of a complaint given by one 
Ramalingam. P.W. 16, the Investigating 
Officer also stated that the First Information 
Report registered on the strength of Rama- 
lingam’s complaint had also been sent to the 
Magistrate and that a final report had also been 
sent. He denied the suggestion made to him 
that the First Information Report in respect of 
Ramalingam’s complaint was suppressed as it 
was notin favour of the prosecution. These 
are all the appearances which Pamalingam 
made, on the stage of this case, іп Ње mouth 
of the witnesses, though Ramalingam did him- 
self not enter upon the scene. None of the 
accused made any reference to Ramalingam in 
his statement. It would be noticed that it 
was not suggested to any of the prosecution 
witnesses that Ramalingam was connected 
with either the prosecution party ог ће рагу 
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of the accused. It was not suggested 
that the injury to Ramalingam was caused 
by а member of either group. It was not 
suggested ihat Ramalingam intervened in the 
fight and received an injury. In fact there 
was nothing to suggest that Ramalingam and 
the deceased received their respective injuries 
in the course of the same transaction. 
The only suggestion was that Ramalingam 
received an injury that night at the place of 
occurrence. It is in evidence that as soon 
as trouble started, the people who had gather- 
ed there started running helter skelter. 
While so running Ramalingam apparently 
received a stab injury accidentally or deli- 
berately ‘from someone. In fact according 
to the evidence of the Doctor, Ramalingam 
told him that he did not know who his 
assailant was. ‘There was, therefore, abso- 
lutely nothing to connect the stabbing of 
Ramalingam with the stabbing of the deceas- 
ed Sounderapandian. Тһе evidence of 
P.W. 10 also was to the effect that Rama- 
lingam himself was one of those who гап 
away from the scene along with him and that 
was before the deceased was stabbed. 
There was thus nothing to indicate that the 
deceased or any of the direct witnesses were 
aware or could possibly be aware of the 
injury caused to Ramalingam. In our 
opinion the High Court was entirely wrong 
and wholly unjustified in rejecting the testi- 
mony of the direct witnesses and the dying 
declarations on the irrelevant consideration 
that they did not explain the-injury found 
on the person of Ramalingam. З 


7. In regard to the dying declarations Ње 
reason given by the High Court to conclude 
that Exhibit P-1 must have been recorded 
later than Exhibit P-6 was that Exhibit P-1 
contained several statements not to be found 
in Exhibit P-6. We are afraid that the High 
Court was merely indulging in speculation 
and approaching the question from the wrong 
end. Exhibit P-1 which was recorded by 
P.W. 14 was as follows: ' 


“Arumuganeri is my native place. J am 
doing shop btisiness. Record dance was 
arranged to take place in Gandhi Maidan 
at Arumuganeri. I went to see the record 
dance along with Arunachala Nadar my 
elder brother, Gunasekaran youngar sister’s 
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husband, and Somasundaram son of Adi- 
narayana Perumal. We were talking, 
standing in front of Ramaswami temple. 
Sadanandam, Nithianandam, sons of P. S. 
Raja Nadar. Tamliam alias Subramaniam, 
Kumaresan son of  Thangapla Nadar, 
Karthikeyan son of Raja Pandia Nadar 
were beating my younger brother Natesan, 
on the north of the dancing stage. Myself, 
and the persons with me ran to that 
place. I questioned as to why you beat 
my younger brother. Sadanandam son of 
P. S. Raja Nadar forcibly stabbed 
me with the greece knife in his hand, on 
my left flank, below the rib, I cried to the 
effect “Ayyoh; stabbed”. I covered the stab 
injury with my hand. My elder brother 
and Somasundaram, took me to Police 
Station. There is prior enmity between 
myself and P. S. Rajavagaria in connec- 
tion with the elections. I read the state- 
ment. It has been recorded as narrated 
by me. 


Sd. Sounderapandian". . 


Exhibit P-6 which was recorded by the Sub- 
Magistrate, was as follows: 


“There is one Gandhi Maidan in Arumu- 
ganeri. Record dance was to be performed 
there. I went to see it. The dance was 
not begun. Myself, Arunachalam, my 
elder brother, Gunasekaran, my  sister's 
husband were all talking. There was 
quarrel at the place of performance of the 
record dance. At that time, the record 
dance was not begun. Myself and others 
ran to the place where the quarrel took 
place. A boy called Sadanandam son of 
P. S. Raja Nadar stabbed me with a 
knife. I cried to effect “Ayyoh, stabbed, 
stabbed” . The police station is very near. 
We all went there. My hand was stained 
with blood. There is no reason for 
stabbing me. 


L.T.I. of Thiru Soundarapandian". 


Itistrue that Exhibit P-1 gives more details 
than Exhibit P-6. Exhibit P-1 mentions the 
names of А-2, A-3, А-4 and А-5 also in 
connection with the beating of P.W. 3. It 
also mentions that the deceased was stabbed 
on the left flank below the rib. It further 
mentions the prior enmity between the 
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deceased and P. S. Rajavagaria. On the 
contrary Exhibit P-6 gives fewer details, and 
does not mention the names of the partici- 
pants in the fight which preceded the stabbing 
of the deceased. The stabbing of the deceas- 
ed by А-1 alone is particularly mentioned. 
What is important to be noted in Exhi- 
bit P-6 is that it refers to the circum- 
stance that the deceased first went to the 
Police Station. That statement lends sup- 
port to the prosecution case that the deceased 
and others went to the Police Station and a 
statement was recorded at the Police Station 
from the deceased. What is more important 
is the circumstance that while Exhibit P-1 was 
recorded withina very short timeafter the 
occurrence, Exhibit P-6 was recordeda few 
hours after the occurrence by which time the 
condition of the deceased had apparently 
deteriorated and he was not ina position to 
make as detailed a statement as Р-1. The evi- 
dence of the District Medical Officer, P.W. 8, 
shows that when he saw him at 1 А.м. the con- 
dition of the deceased was very bad. Exhi- 
bit P-6 was recorded, it may be noted at 1-25 
A.M. It would also be seen that the condition 
of Soundarapandien at that time was such that 
his thumb impression and not his signature 
could be taken on Exhibit P-6. The reason 
for less particulars in P-6 was quite 
obvious but yet the High Court completely 
missed it because of its wrong approach. 
There was no reason whatsoever to doubt the 
genuineness of Exhibit P-1 or P-6. The 
High Court thought that P.W. 3 might have 
met the deceased in the Tuticorin hospital at 
1.4.M. and induced him to implicate the first 
accused. This was nothing but speculation. 
As we mentioned the condition of the deceased 
was very bad at 1 A.M. and it is too much to 
think that anybody would have been allowed 
to go near the deceased in the critical condi- 
tion in which he was in the hospital and to 
tutor him to implicate someone falsely. 


8. The evidence of three of the  eye-wit- 
nesses namely P.Ws. 1, 2 and 5 was dealt 
with by the High Court ina most summary 
and perfunctory way. It was said: 


“The name of this witness (P.W. 1) was 
not mentioned by the deceased in Exhi- 
bit P-6, It has been elicited from this 
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witness that there was bitter enmity between 
him and the family of the accused. This 
,Witness was appointed by the deceased as 
a clerk in Arumuganeri Co-operative Stores 
„and in the Panchayat election, P.W. 1 
proposed the name of the person who stood 
vagainst the father of accused 1 and 2. 
He was а prosecution witness ina criminal 
case instituted against the father of accus- 
.ed 1 and 2. This witness is not only 
', interested in the deceased as he was emplo- 
yed under the deceased as a clerk but also 
inimically disposed towards the family of 
the accused. It will, therefore, be unsafe 
to rely upon his evidence. P.W. 2 is the 
« brother of the deceased and P.W. 5 is the 
brother-in-law of the deceased. They are 
very much interested in the deceased and 
they were also-inimically disposed, towards 


the accused. They are not telling the 
truth. They have not explained as to 
how -Ramalingam sustained the injury. 


They Have fallen in line with the state- 
ments made. in the.dying declaration. We 
do not accept their evidence”. 


The reasons given were that 'the witnesses 
were interested and that they had not explain- 
ed the injury found on the person of Rama- 
lingam. In the case of P.W. 1 it was also 
stated that his name was not mentioned in 
Exhibit P-6. We do not think that the 
criticism of the High Court bears any scru- 
tiny. We have perused the evidence of 
P.Ws..1, 2 and 5 and we are unable to 
discard: their testimoney for the sole reason 
that they are interested witnesses. With 

regard to P.W. 3 however, there is scope 
for much criticism having regard to his 
conduct subsequent to the incident. Accord- 
ing to his evidence after he chased the accus- 
ed he stopped for about an hour near the 
forest and returned to the village thereafter. 
While he was on his way back he saw his 
uncle’s jeep on the road and learnt from his 
uncle that ‘Sounderapandian had been taken 
to the hospital at Tuticorin. Therefore, he 
went to Tuticorin and saw his brother 
in the hospital at about 1 a.m. Thereafter 
he went to a hotel where he ‘slept for the 
might. Next morning without going to the 
hospital to find out the condition of his brother 
he returned to. the village and made himself 
available to the police 
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about 1 р.м. Though there cannot be any 
doubt -that he witnessed the occurrence his 
subsequent conduct does not inspire such 
confidence as to place implicit reliance on his 
evidence. We, therefore, agree with the 
High Court that P.W. 3 was not a reliable 
witness. 


9. In our view the two dying declarations 
Exhibits P-1 and P-6 may be relied upon 
without any reservation and the evidence of 
P.Ws. 1, 2 and 5 may also be safely accept- 
ed. We have considered the. reasons given 
by the High Court for acquitting. the first. 
accused and we find them wholly unsatisfac- ` 
tory. In the light of the principles set out 
by us earlier we think that the interests of 
justice demand that we should interfere with 
the order of acquittal in the present case. 
Accordingly, we allow the appeal, set aside 
the judgment of the High Court and restore 
the judgment of conviction and sentence 
passed by the learned Sessions Judge. of 
Tirunelveli against the respondent (first 
section 302, 
Indian Penal Code. 


V.K. ——— —— Appeal allowed. 


5[End of Volume (1979) 2 M.L.J. (S.C.).] 
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А. Varadarajan, у. ху 
Me г Dakshinamurthi Gurukkal v. 
-THe State of Tamil Nadu. 
Sth March, 1979. кчы! 
8: W.P. No. 779 of 1976. 


Tamil Nadu Hindu Religious and- Charitable 
Endomwents Act (XXII of 1959), section: 56 
(1)—Petitioner hereditary murai archaka in 
temple—Suspended by Executive Officer and 
charges framed—Denial ‘of charges by peti- 
tioner—Petitioner unwilling to participate in 
enquiry—No oral evidence let in—No proof 
regarding. passing of resolution by the Board 
of Trustees—No finding that 
proved — Order indicating that executive 
officer had already decided to dismiss peti- 
tioner—Dismissal of petitioner by Executive 
Officer—Violative of the principles of natural 
justice—Order of disinissal not in compliance 
with the provisions of the Act and eee 
liable to be quashed . | 


The records in the instant case ET that 
the petitioner (hereditary. murai archaka in. a 
temple) had expressed his unwillingness to 
appear at the enquiry against him on 11th 
January, 1972: But since it was admitted 
that the petitioner had not admitted.in his 
explanation, any of the charges "framed 
against him, it was incumbent upon the Board 
of Trustees to hear the oral evidence in 
support of the charges framed against the 
petitioner notwithstanding the fact that he 
had not chosen to appear at the enquiry held 
on 1ith January, 1972 and come to conclusion 
that the charges have been proved. The 
oral evidence not having been heard, rule 2 
of the Rules framed under section 56 of the 
Hindu Religious and Charitable Endowments 
Act, had not been complied with. Moreover, 
the order dated 11th April, 1972 of the 
Executive Officer did not in terms state that 
the charges had been proved. Since the 
alleged resolution dated 11th January, 1972 
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of.the Board of .Trustees had not, been 
produced and. it had been ашу contended: in 
the counter-affidevit of respondents 1'to 3 
that it was not necessary that the order of 
dismissal : should · be accompanied’ Бу. the 
resolution of Board of Trustees and it was 
open to the petitioner to abtain a certified 
copy of the resolution,.it had to be held that 
the respondents had not proved that .any 
resolution was passed by the Board of Trus- 
tees on.lith January, 1972 for removing the 
petitioner from service. Mareover, the order 
of suspension with effect from 26th April, 
1971 itself showed that the Executive Officer 
had decided on 20th April, 1971 itself that 
the petitioner should be dismissed, for that 


-order said that he was being suspended from 


26th April,.1971 till his dismissal from service 
by further order. Therefore, the principles 
of natural justice had not been complied" with 
in this case, that nó proper enquiry had been 
held before the petitioner was removed from 
service, that the order of dismissal passed 
by the Executive Officer of the Devasthanam 
was not in compliance with section 56 (t) 
of the Act and that the petitioner was there- 
fore, entitled to the relief prayed for in the 
writ petition. The writ petition was | Acord: 
ingly allowed with costs. 


R. S. Venkatachari, for Petitioner. 


S. Ramlingam, Government Pleader, 
Respondents Nos. 1 to 3. 
W. C. Thirwvengadam, for Respondent No. 5. 


R.S. Writ petition 
' allowed, 


for 


V. Ratnam, J. А 
D. Nataraja Asari v. 

"Balambal Ammal: 

13th.-March, 1979. l 


Civil Procedure Code (V of 1908),. Order 20, 
rules 12 and 18—Suit for partition—Allot- 
ment of share‘ income—Contention by defen- 
dant that share income should be restricted 
to'a period of three years only not tenable— 
Order 20, rule 18 applies. | 


The plaintiff filed a suit for. partition and 
separate possession of her share in the suit 
property and:'also for an account of..the 
income collected by. the Ist defendant. The 
trial Court granted a preliminary decree for 
partition and also provided that the plaintiff 
could apply for ascertainment of the income 
from the property. The plaintiff filed . an 
application for appointment of a Commissioner 


to divide the property by metes and bounds. 


‘and payment of her share of’ the. income 
from the property in question. The Com- 
missioner made his report: The trial Court 
on a consideration of. the report allotted the 
southern portion of-the property to the plain- 
tiff-and also directed that a sum-of Rs. 4,160 
be paid to the plaintiff by the 1st defendant 
towards ‘her share in the income. On appeal 
by the 1st defendant this was confirmed. 
The'ist defendant filed a second appeal and 
contended. thatithe period for which the 
plaintiff could be awarded her share of 
income was three years from the date of the 
decree `` | 


Held: Order 20,` тше 18, Civil Procedure 
Code, would govern:the present case and not 
Order 20, rule 12 and therefore, the objec- 
tion of the ‘appellant that the mesne profits 
could not be given for more than three years 
from the date of the decree did not hold 
good. 


The fixation of mesne profits at Rs. 4,160 
for the period in question and the allotment 
of the property to the share of the first 
defendant as had been done in the final decree 
appealed against were unassailable. 


| S.A. No. 191 of 1976. 


N. Sivemani and V. Krishna Mitra, 
Appellant. 


4А. S. .Udaya Shankar, for Respondent. 


for 


Sh — — —— Appeal dismissed. 
"M. A. Sathar Sayeed, Ie 

dx ' жем ‘Pandian v. 

E State, represented by the 

xt . .. ‘Inspector ‘of Police, 

, Ramanathapuram. 


18th May, 1979. ИИС * 
Cri. М.Р. No. 2672 of 1979. 
Criminal Procedure Code, 1973 (II of 1974), 
section 439—Accused in remand — Applica- 
tion for bail—Accused suffering from epilepsy 
(fits)—Conditional bail granted, - 


The accused was in remand for alleged 
offences under sections 302 and 307, Indian 
Penal Code read with. section 28 of the.Indian 
Arms Act. The accused. filed a petition ' 


‘before the High Court to be released on bail 


pending disposal of' the case, on medical 
grounds. The accused was suffering from 
epileptic fits. -. - 


Held: In view of the fact that the peti- 
tioner was not doing well and more parti- 
cularly when the petitioner was suffering 
from fits which were not completely controlled 
or cured by the jail authorities, it was -but 
just and proper that the petitioner should be 
released on bail. i ; 


T, `$. Arunachalam, for Petitioner. г 
M. Karpagavinayakan, for State? 


sr Bail granted. 


T. Sathiadev, Fe ; Ate, te 
Mahalakshmi v. 


P. S. Rajeswari alias 


Santha Bai. 


16th May, 1979. 
a C.R.P. No. 1811 of 1978. 


The Pondicherry (Extension of Laws) Act 
(XXVI of 1968), section 4—French Code 
(Civil), Article 2217—Civil Procedure Code 
(V of 1908), section 45-A—Mortgage deed 
executed in Pondicherry—Executable decree as 
per Article 20 of ‘the decret of 1887—Deeree 
сап be' executed: after the coming into force 
of the Civil Procedure Code. а 


M executed a mortgage deed for Rs. 35,000 
in Pondicherry ор 27th January, 1965. М 
died in 1969. The lower Court allowed the 
execution of the mortgage-dé¢ed which itscl£ 
was a decree under the French law. Two pay- 
ments were also received by the mortgagee 
the first of which was on 31st March, 1967 
a sum of Rs. 3,033 and on 3rd April, 1969 
à sum of Rs. 5,000. 
also issued on 16th October, 1968 and the 
mortgage-deed become a decree that could 
be directly executed. ' The lower Court 
accordingly ordered the settlement of 
proclamation for sale of the- property. This 
was objected to by the judgment-debtor’s legal 
representatives who contended that after ће 
passing of the Central Act XXVI of 1968, 
the concept of mortgage-deed automatically 
being treated as an executable decree had dis- 
appeared and that no commandment could 
be issued after the applicability of the Civil 
Procedure Code in Pondicherry. The revi- 
sion is filed by the legal representative of М 
as against the order of the lower Court 
allowing еҳесийої of the mortgage-deed 
decree, 1 


Held: Оп the date when the mortgage was 
created under the French law then in force, 


it had already become an executable decrec, 


and this was consequent to what was provided 
in Article 20 of the decree in 1887. Such a 
"substantive right" having been conferred 
under section 4. (2) (а) and (d) as if the 
Act XXVI of 1968 had not been passed, thc 
petitioner herein cannot contend that there 
was no valid decree in force to be pursued 
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A commandment was’ 


A 
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with in execution under the Civil Procédure 
Code.. The mortgage-deed having come into 
existence before 2nd June, 1968 it had already 
acquired the character of an executable decree 
and it would have to be treated asifit was a 
decree ‘that had been made under the Civil 
Procedure Code. 


Being a decree, section 43-A having not, 
substituted any ‘other provisions of ,the Civil 


Procedure Code, they would be very much 


available for the ‘enforcement of such a 


decree. 7 

Tn view of the saving provision found in 
section 4 (2) of Act XXVI of 1968 in 
spite of section 45-A of the ‘Civil Procc- 
dure Code, it would be open to such a 
deeree-holder to move the executing “Court 
under the present provisions of the Civil 
Procedure Code, because what followed such 
a decree are only procedural aspects, and no 
one can claim a vested right to а particular 
procedure, and.in this view, the respondent 
can seek the relief, according to the law in 
force at the time when she seeks the execu- 


-tion of the gross copy of the notarial mort- 


gage-deed .¢xecuted when French laws were 
in ‘force. . 


М. Raghavan, for Petitioner. ү 


P. B. Ramanujam and J. R. K. Bhava- 
nanthan, for Respondent. | 


Sie Petition dismissed. 
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V. Ratnam, J. 


' Abdul Mallick Sahib v. 
Manicka Kounder. 


24th April, 1979. э 
‚ No. 518 of 1976. 


(A) Transfer of Property Асі (1V of 1882), 
sections 106, 111 (a) and 117—Lease- for 
agricultural purposes for а fixed period— 
Expiry of period—Notice to tenant reminding 
him of the expiry of period—Notice, whether 
valid. rg 


(B) Transfer of Properly да (V of 1882), 
Section 106p л lo . agricultural 
leases. 


The notice to the lessee in this’ casé merely 
informed him that the lease would expire 
by cfflux of time, ‘on 151 Chitrai, 1972, ` and 
therefore he was reminded about the obliga- 
tion he had undertaken under the terms of the 
lease to redeliver possession of the properties 
on the expiry of the lease deed. This was 
nothing except a reminder in that sense to` 
the appellant that his lease was about to 
expire and therefore, squarely section 111 
' (a) of the Transfer of Property Act, would 
apply and in that sense, it may not be strictly 
necéssary to issue a notice under section 106 
of the Transfer of Property Act, because the 
lease itself would automatically expire :by 
efflux of time limited thereby and а. notice 
was nothing but a reminder to that effect 
and therefore it was unnecessary that such a 
reminder should conform to the requirements 
of section 106 of the Transfer of Property 
Act. 


Iņ this case it was unnecessary for the 
purpose of determining an agricultural lease 
to issue a notice conforming to section 106 
of the Transfer of Property Act. Even on 
the footing that section 106 would be applica- 
ble to agricultural leases, unless a notification 
is published by the State Government in the 
Official Gazette in accordance with sec- 
tion 117, it was doubtful whether section 106 
could be invoked at all with reference to 
agricultural leases. 


S. V. Jayaraman and V. Kannan, for Ape 
lant. 


‘two months prescribed for preferring 


R. Mohan and P Veeraraghavan,- fo? Res- 
pondent. | Ў 


R.S. —— Appeal dismissed. 


Padmanabhan, J. " 
D. Suscela v. 
The Co-operative Tribunal. 


26th July, 1979., | 
W.P. No. 589 of 1977. 


Tamil Nadu Co- -operative Societies Act (LIII 
of 1961), section 96 (3)—Delay in commun- 
calion of the order—Date on which there is 
actual or constructive communication — Two 
months lo be computed from that dale for 


preferring an ара], 


When section 96 (3) ofthe Tamil Nadu Co- 
operative Societies Act, 1961 referred to the 
fact that an appeal should be preferred within 
two months fromthe date of the decision, 
order, award, refusal, registration ог “approval 
complained of, it should be taken that п 
he 
appeal was from the date on which ` there 
was cither actual or constructive, commuhi- 
cation of the said: order to the party concern- 
ed. 


T. S. Subramanian, 
Si, 


for Petitioner. 
Petition allowed. 


р 
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Makeswaran, J. | | 
Rathinam and -Arthanari, 
Accused 1 and 2 v. 

The State of Tamil Nadu. 

12th July, 1979. 


CH. R.C. No. 298 of 1978. 


Tamil Nadu Prohibition Act (X of 1937), 
section 4 (1)- (j)—Madras City Police Act 
(II of 1888), section 75—Arrack—C onsump- 
tion of—Doctor examining the  accused— 


Conviction based on smell alone—Revision— - 


Mere circumstance of smell alone not adequate: 
for conviction—Benefit of doubt gwen to thé 
accused and sentence set aside. : 


Т. Somasımdaram, for Accused $ 
Public Prosecutor, for State. 

a o? _ —— —— Revision allowed. | 
Т. Sathiadev, J. 


T. б. Shankar Rao v. 
State of Tamil Nadu 
by Collector of Thanjavur. 


llth June, 1979, 
C.R.P.-No. 3353 of 1975. 


Tamil Nadu Inams (Supplementary) Act 
(XXXI of 1963), section 5 (1)— Tamil Nadu 
Minor Inams Estate (Abolition and Conver- 
sion into Ryotwari) Act (XXX of 1963), 


` section 1 (5)—Scope and applicability—Pubhi. . 


The two accused’ were’ found quarrelling at 
the junction of two roads. They were 
found to have consumed arrack. They were 
charged for the offence under section 4 (1) 
(j) of the Tamil Nadu Prohibition Act and 
section 75 of the Madras City Police Act. 
Relying on the evidence of a doctor, P.W. 2, 
the learned Magistrate convicted and sentenc- 
ed them and on appeal the conviction and sent- 
ence were confirmed. The accused filed a revi- 
sion, It was contended forthe accused that 
conviction could not bebased on mere smell 
alone. The evidence of the Doctor disclosed 
that the syes were slightly cóngested, pupils 
normal, sp¢ech normal, gait normal; and’ 
breath smell of arrack. The other symptoms 
such as redness of eyes, incoherent speech 
or dilation of the pupils were not there. 


Held: The evidence of the Doctor, P.W. 2- 


showed that if à person was awakened in his 
sleep his eyes might be slightly congested. 
The only symptom other than the smell of 
arrack found by the doctor was the conges- 
tion of eyes of the revision petitioners, the. 
cause of which can be attributed to the 
awakening of the revision petitioners-at night. 
The doctor had also stated that fermented 
sugarcane juice if taken might emanate the 
smell of arrack in breath. From the mere 
circumstance of smell alone, the inference 
that the accused had consumed arrack 
could not be drawn. This was a fit case 
where the benefit of doubt had to be given 
to the accused. Revision was allowed. 
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-not only beneficial 


cation in ihe gazettee and in conspicuous 


` place in the village—Purpose. 


The real purpose behind making publication 
in the Gazettee and in a conspicuous place in’ 
the village is to enable the affected parties 
being made aware of the enforcement of 
the enactments, so that the rights, if any, 
which can be worked out by such affected 
parties may well be agitated by them within 
the time prescribed in the enactrrents. This 
is clearly borne out by sectior 1 (5) of 
Act XXX of 1963. The Supplementary Act 
refers to section 1 (5). But while -using the 
expression about the date of publication in 
the District Gazette, it has not gone further . 
to- incorporate the entirety of section 1 (5) 
of Act XXX of 1963, as part of section 5 
of Act XXXI of 1963. When such a 
situation arises, and when the supplementary 
enactment relies upon what is provided in , 
the earlier. Tamil Nadu Act XXX of 1963, 
the proper course is to adopt what would be 
to the affecced parties 
but also would make it more purposeful. It 
cannot be underestimated that the provision . 
for publication to ће knowledge of the 
affected parties-is of-paramotint importance, 
and when such a right has been contemplated 
and has been provided for, merely because 


the later part of section 1 (5) of Act XXX 


of 1963 is not included in section 5 of Act. 
XXXI of 1963, it cannot be said that the | 
period should be calculated only from the date 

of publication in the District Gazette and not , 


‚- from the date when it was published in a 


éohspicuous 
of 1963. 


В, Kumar, for Petitioner. 


Government Pleader and V: Sridevan, for 
Respondents. - 


R.S. 


place as provided in Act XXX 


Petition allowed 
‘and remanded. 





Ismail, J. 


Renown Biscuits Company, 
a partnership firm, Biscuit 
Manufacturers, Suffon Road, 
: Cross Lane; Bombay-27 v. 
Kamalanathan. 

Sth January, 1979, ž 
й C.R.P. No. 1348 of 1977. 


(A) Civil Procedure Code (V of 1908), sec- 
tions 20 and 21—Cause of actton—Accrual— 


i 


Court at Coimbatore had jurisdiction, in view 
of the agreement entered into between the 
parties, the respondent should have filed the 
suit only in the Court in Bombay, and there- 
fore the Court in Coimbatore cannot enter- 
tain the suit in question. The learned Dis- 


` trict Munsif held that he had jurisdiction to 


Agreement vesting jurisdiction in — Court" 


situate in a particular place—Agreement, if 
can take away jurisdiction of another Court 
having jurisdiction, 


(B) Civil Produre Code (V of 1908), sec- 
tion 115—When order complained of can be 
interfered by the High Court. - -, 


A suit was filed by the respondent herein 
for recovery of a sum of Rs. 2,500 on the 
basis of the appointment of plaintiff-respon- 
dent as the sole "selling distributor of the 
biscuits manufactured by the petitioners in 
the Districts of Coimbatore and Nilgiris on 
5th July, 1961 and on account of transactions 
‘that took place between the parties. The 
petitioner raised a preliminary objection to 
the jurisdiction of the Court of the District 
Munsif,. Coimbatore. His case was that 
clause 13 of the agreement entered into be- 
fween the parties contemplated the Courts 
situate in the City of Bombay alone having 
jurisdiction to entertain any dispute be- 
tween the parties. The existence of such 
a clause in the agreement was not disputed. 
Equally, as part of the cause of action arose 
within the . Court of the’ District Munsif, 
Coimbatore, that, Court had also jurisdiction, 
‚ In view ‘of this, the petitioner’s case was 
that notwithstanding the fact that in law the 


entertain the suit and decided the question. 


of jurisdiction in favour of the respondent 
herein. It was this order which was sought 
to be challenged in the present petition. 


Held: There was no controversy оп thé 
following facts:— (1) The Court in Bombay 
had jurisdiction, because the  pettioner- 
defendant resided in Bombay. (2) The 
Court in Coimbatore had jurisdiction because 
a part of the cause of action arose there. 
(3) The parties in clause 13 of the agreement 
entered into between them had agreed that 
no Court other than the Courts in the City 
of Bombay shall have jurisdiction to decide 
any dispute that may be arising between the 
parties. In such а context, the general rule 


is no doubt that the plaintiff-respondent will 
have to file the suit in the Court in Bombay. 


However the Gujarat High Court in M|s. 
Snekal Kumar Sarabai v. M|s. Economic 
Transport Organisation. and others, (A.I.R. 


1975 Guj. 72), had struck a new path to the. 


effect that the stipulation can be ignored by 
the excluded Court which otherwise possesses 
jurisdiction if the stipulation was considered 
to be oppressive having regard to the surrdund- 
ing circumstances includig States involved. 


What was involved in this case was not total 
want of jurisdiction on the part-of the Court 
of the District Munsif, Coimbatore. ^ But for 
the contract entered into between the parties, 
there isno dispute underthe Code of Civil 
Procedure, the learned District Munsif, 
Coimbatore will have jurisdiction since a part 
of the cause of action arose within the juris- 
diction, In sucha context when the plaintiff 
is to be compelled to filea suit inthe Court of 
Bombay, it is not because that the Court in 


. Coimbatore did not have jurisdiction in law, 


but parties having entered into a contract 


^ H 


between them, they are compelled to stick to ' 


the terms of the contract. In this particular 
case having regard' to the stake involved and 
the distarce between Coimbatore and Bombay, 


it will be causing failure of justice if the. 


plaintiff is driven to go to Bombay for the 
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purpose of instituting the suit for the reco-' 
The learned Dis- . 
trict Munsif was wrong in holding that һе, 


very of a small amount. 


had jurisdiction to try the suit. Yet: the 
conclusion of the’ lower Court cannot be 
interfered with in exercise of the power of 
the High Court under section 115 of the Code 
of Civil Procedure. 


The objection to jurisdiction had been taken 
by the petitioner at the earliest possible 
opportunity and yet what has to be established 
under section 21 (1) of the Code of Civil 
Procedure, is that entertainment of the suit 
by the learned District Munsif, Coimbatore 
has caused failure of justice. It cannot be’ 
held that there.has been a failure of justice 


by the learned District Munsif holding that- 


he has jurisdiction -to 
suit. К 


entertain and try the 


К. Chandramouli, for Petitioner. 

V. V. Lakshmi Narayanan, for Respondent. 
R.S. Revision petition 
| dismissed 


Natarajan, J. T А Í 
Mohammed Ibrahim v. 
Abdul Azeez. 
20th June, 1979. 
C.R.P. No. 236 of 1979. 


Civil Procedure Code (V- of 1908), Order 37, 


rule 2—Under chapter suit — Allegation of 


plaintiff obtaining assignment of promissory 
note from original promisee — Defendants 
prayer for unconditional leave—Allegation of 
defendants being agriculturists entitled to 
benefits—Conditional leave granted. 


An under chapter suit was filed by the 


respondent. on the foot that he had obtain-. 


ed an assignment of the suit promissory note 
from the original promisee: 


The revision  petitioners applied under 
Order 37, rule 2, Civil Procedure Code, pray- 
ing for unconditional leave to defend the suit 
but the Subordinate Judge declined to grant 
unconditional leave and granted them condi- 
tional leave by calling upon them to deposit 


one half of the suit amount before entering 


défense. ‘To challenge the correctness of 
that order the petitioners preferred the pre- 
sent revision petiticn. 


Held: The contention of the -— that 
the Subordinate Judge had found that their 
claim raised a triable issue for consideration 
in the suit cannot be sustained. The plea 
regarding the status of the petitioners as 
agriculturists entitled them to only certain 
benefits in the matter of scaling ‘draw of inie- 
rest, It will not impinge upon their liability to 
pay the amount claimed under the suit promis- 
sory note especially when the petitioners had 
not denied their hability under the promissory 
note. Such being the case, it is ‘futile for 
the petitioners to contend that they have 
raised a triable issue in the case and in view 
of the acceptance oz their stand by the Court 
below, they should not have been called upon 
to deposit one half of the suit amount as a 
condition precedent. In that view of the 
matter, the order of the Court below сап. 


well be sustained. 


The petitioners were given two months time . 


-from the date of the High’ Court's order to 


deposit the amount directed by the 
Court to be deposited. 


V. Sridevan, for Petitioner. 


P. Ananthakrishna Nair, for Respondent. 
R.S. 


lower 


Revision dismissed. 


T. Ramapraasada Rao, CJ. and 
Natarajan, J. 
5 Kannammal Achi v. 

ў Subbalakshmi ‘ 
27th June, 1979. 
| .L.P.A. No. 10 of 1976. 


Tamil Nadu Debi Relief Act (XXXVHI of 


1972), sections 6 сті 15—Scaling down of 


morigage debt — Tamil Nadu Agriculturists: 
Relief Act (IV of 1938), sections 7 and 8— 
Scope and applicability. 


The respondent as judgment-debtor in a 
mortgage action sought for scaling down of a 
mortgage debt which had ripened into a . 
mortgage decree, under section 15 of Act 

XXXVIII of 1972, under. the’ following 


Grcutislahces. In 1970 а -mortgage was 
admittedly executed by the respondent in 
favour of the appellant. The appellant filed 
a suit in which the respondent inter alia, 
claimed the status of a “debior” within the 
meaning of Act XXXVIII of 1972, and 
therefore thé incidental and consequential 
benefits arising thereunder. But before the 
- preliminary decree was passed on 18th April, 
1973, the respondent as  defendant-debtor 
gave up thatplea and submitted toa decree. 
The result was that a preliminary mortgage 
decree was passed on 18th April, 1973. 
Accepting the correctness of the decision and 
also his status as ordinary judgment-debtor 
in a mortgage action without any further 
privileges under Act XXXVIII of 1972, the 
réspondent is said to have paid a sum of 
Rs. 1,580 on 18th October, 1973 and asked 
for further time for the payment of the 
mortgage debt. Ultimately the final decree 
was passed on 11th March, 1974. Soon there- 
after the respondent paid a sum of Rs. 5,000 


towards the final decree and again sought for: 
further time to discharge the mortgage debt. > 


Long after that on 4th November, 1974, the 
application, out of which the present appeal 
arises was filed once again seeking relief under 
Act XXXVIII of 1972, under section 15 of 
the Act, far scaling down the mortgage debt. 
The Subordinate Judge negatived the conten- 
tion of the appellant, having regard to the 
fact that the. respondent as judgment-debtor 
had given up such alleged privilege even 
before the passing of the preliminary decree 
and his conduct thereafter showed that she did 
not want to revise her stand by seeking such 
a right or privilege under Act XXXVIII of 
1972. This decision was taken up in appeal 
and the High Court was of the view, that 
having regard to the language of section 6 
of the Act XXXVIII of 1972, the respondent 
was entitled to seek the scaling down of 
the mortgage debt, even though such a 
decree was one which had been passed after 
the induction of Act XXXVIII of 1972. 
The question therefore is whether the privi- 
lege or concession granted to judgment-deb- 
tors whether in a mortgage action or other- 
wise, is applicable to decrees which were 


passed after the introduction or coming into - 


force of Act XX XVIII of 1972. 


Held, that Act XXXVIII of 1972, was only 
an Act to provide relief to certain indebted 


8- 


“persons in the State of Tamil Nadu, and - 
section 6 thereof provides that, notwithstand- ` 
ing any law, custom, contract or decree of ` 
Court to the contrary, all debts payable Бу 
any debtor on the publication of the Act shall . 
be scaled down in accordance with the provi- 
sions of that chapter. The language emplo- 
yedin section 6 of the Act XXXVIII of 1972 
is materially the same as the language employ- 
ed by the Legislature in section 7 of Act IV of 
1938. Section 7 of the Act IV of 1938 pro- 
vided, that, ‘notwithstanding’ any law, cus- 
tom, contract or decree of Court to” the con- 
trary, all debts payable by an agriculturist 
at the commencement of the Act shall be scaled 
down in accordance with the provisions of 
this chapter". On a comparison of the 
language used in section 6 of Act XXXVIII 
of 1972 and the language of section 7 of Асі 
IV of 1938, it is seen that except the difference 
in the expression “payable by an agriculturist” 
and "payable by any debtor" the substance 
of the relief granted by both the Acts appears 


'to be the same. : 


In this case the relief that could be asked by 
a debtor could only be with reference Чо a 
decree passed before the commencement of 
the Act XXXVIII of 1972, and not to ‘those 
decrees passed after the date of the commen- 
cement of ће Act. There is yet another fea- 
ture which would not, entitle the respondent 
to ће relief asked for. She sought for relief 
under Act XXXVIII of 1972 at the written 
statement stage and gave it up at the stage 
when the preliminary decree was passed. 
Her conduct as such showed that she was 
not inclined to agitate the matter further as 
is seen from the fact that even after the 
final decree she was prepared to pay various 
sums of money towards the final decree and 
was only asking for time for further pay- 
ment. This would also estop the respondent 
from seeking the same relief and once again 
under the same Act. The appeal was accord- 
ingly allowed. 

B. Rajagopalan, for Appellant. 

K. Raman, for Respondent. \ 


R.S. —— —— Appedl allowed. 


$. Padmanabhan, J. pr tenes Жика 


“М. S. Babu v. 
The: Commissioner, Corporation 
of Madras. 
3rd July, 1979. Е : ' 
W.P. No. 967 of 1977. 


Madras City Municipal Corporation Act (IV 
of 1919), sections 85 to 97 and Amending 
Act, 1961 (X of 1962), section 86—Petitioner, 
a peon in the Revenue Department of Corpora- 
tion of Madras—Charges framed against him 
—Allegation of failing to deposit amount of 
tax into treasury but misappropriating the 
same—Denial of the charges by petitioner— 
Oral enquiry by Revenue Officer — Enquiry 
Officer provisionally . concluding charges 
against’ petitioner proved. — Show cause 
notice issuéd—Further explanation given — 
Proceedings before Commissioner, Corpora- 
tion of Madras — Charges held proved — 


Dismissal of petitioner from service.— No: 


bye-laws framed by Corporation—Appeal' by 
petitioner to Special Officer—Confirmation of 
order of dismissal—Communication of the 
order by Revenue O fficer—Order of dismissal 
liable to be quashed. 


A writ petition was filed by one ‘B? work- ` 
ing as а peon in the Revenue Department of 
the Corporation of Madras to sef aside the 
order dismissing him from service. It was 
stated that he was first appointed as a peon ' 
and then transferred to the Revenue Depart- 
ment and posted to work under tax collector 
“К°. Charges were framed against him sta- 
ting that he had not remitted the money collect- 
ed by him from one “5° into the Corporation 
treasury nor returned the money and thereby 
misappropriated the amount. 
charges. An oral enquiry was ‘conducted 
and the Revenue Officer came. to thé proyi- 
sional conclusion that the charges.were proved 
and: the petitioner should be dismissed ‘from 
services The Commissioner, Corporation of 
Madras by „ыз proceedings finally held that 
the -charges levelled against the petitioner 
were proved and dismissed the petitioner 
from service. Ап appeal filed by. the peti- 
tioner to the Special Officer was also dismiss- 
ed and the order was communicated to him by 
the Revenue Officer. 


Held, that the order of the Special Officer 
‘was not served on the petitioner but ашу" а 
Mw RG 


He denied the: 
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communication from the Revenue Officer was 
served on him to the effect that the Special 
Officer had: dismissed the appeal. Further 
on the date on which the Commissioner. passed 

the impugned order he was not competent to ` 
do so and ће order of dismissal ‘passed 
against the petitioner was without jurisdic- 
tion and void.. On the date of the Amend- 
ing Act the bye-lawsas provided for under 
section 86 Һай not been framec. Їп these 
circumstances the arder of the Special Officer ' 
.was also illegal and had to be quashed. 


A. Radhakrishnan, for Petitioner. 
Rammohan, for Respondent. 


R. S. Petition alise 


: T. Ramaprasada Rao, CJ. 


Vincent v. 
bo AS T. Raman. 

6th July, 1979. 
' ` G.R.P. No. 2950 of 1976. 


Tamil Nadu Buildings (Lease amd Rent 
"Control) Act (XVIII of 1960) cs amended by 
Act (XXIII of 1973), section 10 (3) (a) (i) 


. Scope and applicability—Primary require- 


ment is that the landlord should not occupy a 
residential building of his own. 


The petitioner was the landlord’ He filed 
‚ап application under section 10 (3) (wm) (4) 
of the Tamil Nadu Buildings (Lease and 
Rent Control) Act (XVIII oi 1960), to evict 
the respondent-tenant, on the ground that he 
required the premises for his own occupation 
and that such requirement was bona fide. 
Incidentally the question was raised in the 
course of the trial whether the petitioner had 
the status of a landlord and,whetaer there was 
a valid termination of tenancy. Both the 
Rent: Controller and the Appellate Authority 
found that the petitioner was a lendlord within 
the. meaning of the Act and that there had 
been’a valid notice of determination of 
tenancy. But on the question whether the ^ 
requirement by the petitioner of the premises 
for his own occupation was bona. fide or not, 
while the Rent Controller held in favour of 
the landlord-petitioner, the Appellate Autho- 
rity held against him. The only ground on 
which the Appellate Authority held againsf 
thé landlord petitioner was thathe had failed 
fo prove thát he was living as a tenant paying | 


s 
t 


- rent to a ‘relation-landlord and that, in the 
absence of proof of payment of rent to 
another landlord, the fact that the petitioner 
was residing with his aunt would not 
suffice to ‘satisfy-the requirement of sec- 
tion 10 (3) (а) (i) of the Act. Оп 
revision, . d 
Held: Section 10 (3) (a) (i) of the Act is 
very clear, that a landlord may apply to the 
Controller #ог ап order directing the tenant to 
put the landlord in possession оѓ the build- 
ing, in case it is a residential building if the 
landlord requires it for his own occupation 
and if he is not occupying:a residential 
building of his own. Every person shall 
have a shelter’ and if he secures such а 
shelter with a close relation ‘of his, it is not 
an equation for saying that he is occupying 
a residential building of his own. The 
accent shall not be on the payment of rent 
or non-payment of rent to a landlord for the 
premises which he is occupying, but the 
accent should be on the fact whether the 
building in which he is. residing or which 
che is occupying is his own or not. . Indisputa- 
bly the other property in question ‘belongs to 
the aunt of the petitioner with whom he 
was residing from his childhood and that he 
now requires his own premises in the occupa- 
tion of. the tenant for the purpose of his own 
independent living. The finding of the Rent 
Controller that the requirement of the peti- 


„tioner was bona fide is based on acceptable 
-material and the conclusion of the Appellate 
‘Authority is not supportable. ^ This is 
because the “Appellate Authority thought 
_that,.the petitioner must prove that he is 
residing. in a rented premises paving rent to 
the owner of that building which he is occupy- 
ing. . The Appellate Authority also thought 
that, even though the petitioner was résid- 
ing. with a close relation of his, since he was 
not paying rent, for such occupation he would 
. not be entitled to seek for possession of his 
own building. The language oi section 10 
(3) (a) (2) does not lend support to such a 
conclusion. — . - V | 
E. S. Venkatesan and S. J. Jayadev,.. for 
Petitioner. te 8 TE 
T: R. Srinivasan апа ` Ramamurihy, 
Respondent. · 


RS., 


Civil Revision 
Petition allowed. 


‘1975. 
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T. Rawraprasida Rao, CI. and 
S. Natarajan, J. 


Sankari Cement Alai Thozhilalar 
Munnetra Sangam, by its 
Secretary K. Karunakaran.v. 


The Government of Tamil Nadu 
by its Secretary, Labour arid 
|! - ‘Employment. Department, 
Fort St. George, Madras-9. 


10th July, 1979. Е ЖО 
‚ W.A. No. 234 of 1979. 
Constitution’ of India (1950), Article. 226— 


Court exercising jurisdiction under Article.226. · 
—Order by Government in ‘due exercise of 
their statutory authority—Court : not compe- 
tent to review that order. ' v oy: 


The appellant filed a writ- petition seeking 
for a writ.of certiorari to’quash the order of 
of the first respondent in G.O. Rt. -No. 708 
Labour and Empleyment dated ` 5th April, 
Certain disputes arose as’ between 
the second respondent-management.and' its 
workers. A domestic adjustment was made 
as between the management and the workmen 


in and by which they agreed they should 


enquire into the alleged misconduct of 19 
workmen and submit their decision to, the 
Minister for Labour of the State Government 


for his final decision and action. "This was 


by mutual agreement. Pursuant to this 
discplinary . proceedings were: initiated Бу 
the second respondent against the said, work- 
men and it dismissed the entire lot of them. 
The Minister for Labour after’ reviewing the 
situation was of the view that. 14 out 7 of 
the 19 workmen should, be taken Бас to 
employment as new entrants and that the deci- 
sion in the disciplinary proceedings as against 
the remaining 5 workers should stand. ,The 
five workers were not.satisfied with the ulti- 
mate decision of the Minister for Labour and 
they raised an industrial dispute. Тһе 


.necessary conciliation proceedings were initia- 


ted by the Labour Officer and the report of the 
Labour Officer was also . considered by the 


. Government which was by then asked to refer 


the non-employment of the five workers to 
the Industrial Court. The Government, 
after calling for the conciliation report from 
the Labour Officer, and’ in consultation with 


the Commissioner for Labour, . were-of the 
“view that there was not sufficient material for 
them to-act under section 10-A of the Indus- 
trial Disputes Act: Consequent upon such 
refusal the present writ petition out of which 
this appeal arises, 'was filed to quash the 
‘order of the Government under which they 
refused to.act under section -10-A. 


Held: It is not for. the Court, exercising 
jurisdiction under Article 226 of the Constitu- 
„Шоп to remove an order made by the Govern- 
ment in due. .exercise of their, statutory 
authority, after being satisfied as to the merits 
of the case. Certiorari isa writ issued ‘for the 
removal of. orders made by quasi-judicial 
Tribunals, who are statutory. functionaries or 
functionaries exercising quasi-judicial powers. 
It is only in cases where the Coyrt is satis- 
fied that there is.an error apparent or deli- 
berate non-exercise of jurisdiction which the 
' statutory Tribunal has or that while exercising 
jurisdiction the principles of. natural justice 


\ 


Al 


М.М. ая ang 5: ЗО JJ.. 


ү? Bigkaivat v, 
M. Venkatesan. 


[арны 


24th + July, 1979. 
o L CRIP. No. 883 оё 1978. 


(А) Tamil Nude: Buildings {Т йе atid Rent 
Control) Act (XVIII of 1960) (as amended 

by Act XXIII of 1973), section 10.(8) ` 
Scope and applicability —A ppl. cable! not: only 
to eviction inder section 10" but also to evic- 
tion under section 14 of the 4а. ; 


( В) Tamil ‘Nadu. Buildings (таце T Rent 

Controly Act (XVIIT of: 1960) (as amended 
by Act XXIII of 1973), section 2 (b)— 
“Landlord” — Definition —Propérty. purchased 


` benami in-the name of wife—Hüsband acting 


have been violated that a writ of certiorari is - 


issued. to quash such orders made by quasi- 
judicial: Tribunals. There, has been по 
.improper exercise of power or, jurisdiction 
which alone can compel the Cotirt to issue a 
‘tule under Article 226. of the Constitution. 


K. Doraisami, for ‘Appellant. 


R.S. Writ ‘appeal 


|: dismissed. 


‘the 


as general agent of wfe—Petition for eviction 
filed without ‘consent ‘of. wife у hushond - — 
Whether maintainable. 


^, 
poc an 


The petitioner. herein. filed. a itch against 
respondent -before «the Gourt of 
‘Small Causes, .Madras, for. . eviction. of the 
respondent under section 14. (1) (b) of the 
Tamil Nadu Buildings (Lease . and Rent 
Control) Act, 1960, on the ground that the 
petitioner-herein requized the premises for. the 


. immediate purpose, of demolition and, recons- 


the 
‚ bona fide. - 


truction.- : The respondent „resisted the 
petition putting, forward the- contention. that 
reqttrement of- the, petitioner: was not 
The Rent “Controller, while find- 


-ing that the requirement of the. petitioner was 


*to the Apnellate Autharitv. 


bona fide held that. the, : property . was 
purchased - benami. in - the пате: of his 
wife. He-held that the petition was main- 
tainable and directed: eviction of the resnon- 
dent. Against the order of the Rent Control- 
ler -the-resnondent herein preferred.an anneal 
The- Appellate 
Authority whi le confirming the conclusion of 


XKhe-Rent: Controller that -the. requirement of 


the petitioner was bona fide;allowed the appeal 
and dismissed the petition filed by-the petitioner 
herein on ‘the sole ground that the „petitioner 
was only an agent of- the owner of- the. ipro- 
pertv and : :consequentlv. he , could . .not 
maintaim the .petition. without fhe previous 
written- consent ‘ofthe owner, as- required 
under section 10, (8). of the. Act, «The 
result was «that the. petition. filed by. the peti- 


tioner herein under section 14 (1)- (b) of 
the Act for eviction of the respondent was 
‘dismissed. 


On revision to the High Court, 


Held: Section 10 (8) of the Act will apply 
to eviction under section 10 as well as sec- 
-tion 14 of the Act. Section 10 (8) does not 
‘use the expression “Eviction under this sec- 
ion". Further, section 10 (8) is a part of 
‚section 10 and section 10 (1) takes in not 
only eviction under section 10 but also evic- 
tion under sections 14 to 16. Consequently 
merely as a matter of construction it has to 
‘be concluded that the .applicability of sec- 
‘tion 10 (8) is not confined or restricted only 
to’ eviction under section 10, but it will extend 
‘also to eviction under sections 14to 16. The 
definition of tenant takes in a number of 
persons who may have а very tenuous connec- 
tion with the property. Obtaining evic- 
tion of a tenant in the occupation of a build- 
ing has got serious consequences both for the 
.tenant as well as the landlord and in such a 
context, if the Legislature had taken the 
view that where a person who applies to the 
‘Rent Controller for eviction of a tenant is 


not really the owner of the building, but 


"happens .to be a person appointed by the 
owner merely. for the. purpose of collecting 
the rent, such a person must obtain the 
previous consent. of the landlord for taking 
proceedings for eviction of the. tenant, it 
cannot, be said that such a provision is not a 
reasonable one. A pérson who is appointed 
merely for the purpose of collecting the rent 
as an agent of the landlord may take into 
his head to apply for eviction of the tenant 
of the premises in question, whether under 
section 10 or section 14 of the Act and take 
.the consequences flowing therefrom. No 
prejudice will be caused to the landlord for 
“the simple reason that, if a person appointed 
_only for, the. purpose of collecting the rent 
‚ from the tenant files a petition for eviction 
under section 14 without reference to the 
owner of the building, it may produce very 
` serious consequences. That section contem- 
plates the landlord taking all necessary steps 
for the purpose of immediately demolishing 
.the building and reconstructing the same 
within the period prescribed under the state- 
ment and giving ап · undertaking to the 
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who was appointed only for the purpose of 
collecting the rents, did all things and ulti- 
mately it was found that they were not bind- 
ing on the landlord namely, the owner of the 
building, the tenant who had been evicted 
from the property would be put to serious 
inconvenience and the landlord himself would 
not be obliged to honour the commitments 
made by the agent on his behalf. Under 
these circumstances if the Legislature had ` 
thought fit to provide for the agent obtaining, 
the previous consent of the landlord, it could 
not be said that such a provision made by the 
Legislature, was unreasonable. Consequently 
both as a matter of construction. and as a 
matter of common sense it has to be concluded 
that the provisions of section 10 (8). apply 
not merely to eviction under section 14 of the 
Act. Having regard to the object of the provi- 
sion, the Legislature could not have contem- 
plated anv such situation and that section 10 
(8) of the Act applies only to a person who 
has been appointed as an agent only for the 
purpose of collecting the rent from the build- 
ing and will not take in other types. of agents 
of the landlord, who may be empowered by 
the landlord himself to take proceedings for 
eviction also. ^ Consequently the class of 
persons contemplated by section 10 (8) of 
the Act is a very limited class and only with 
reference to that class, the requirement of 
obtaining the previous written consent of the 
landlord for filing a petition for eviction will 
apply. 


The petitioner in this case will not fall within 
the scope of section 10 (8) of the Act requir- 
ing him to obtain the previous written con- 
sent of his wife for the purpose of filing & 
petition for eviction, with the result the peti- 
tion for ‘eviction filed by the petitioner herein 
cannot be said to be-not maintainability by 
virtue of the provisions contained in sec- 
tion 10 (8) of the Act. 


K. Srinivasan and K. Raghunathan, for 
Petitioner. ed 

Kuriam ‘Arumugan and Joseph, for Respon- 
dent. 
R.S. Civil Revision 
zs Petition allowed. 


Court also to such an effect, If a person, . 


A. Varadarajan, J. — 
'R. Soundarapandian v. 


The State of Tamil Nadu, 
Department of Industries, 
represented by the Special 
Secretary to Government, 

: Madras-5. 
14th August, 1979. 
W.P. Nos. 2158 of 1977 etc., 

2518 of 1977. 


Mines and Minerals (Regulation and Develop- 
ment) Act (LXVII of 1957), Second Sche- 
dule—Royalty on sea-shells, whether could 
be levied. 


The petitioners were minors and dealers in 
sea-shells in and around Tuticorin. The peti- 
tioners had not obtained any licence or lease 
for mining sea-shells by digging patta lands 
belonging to private parties and dealing in 
the same. Only lime shell is included in 
Mines and Minerals (Regulation Develop- 
ment) Act and not sea-shells. The authori- 
ties issued an order stating that royalty was 
leviable on them. It was further stated that 
the sea-shells were the same as lime-shells 
and the salt pan. gypsum and sea-shell quar- 
ried from patta lands was transported {о 
various places for sale and the shells were 
used for commercial purposes without licence. 


Held, that royalty could not be levied on sea- 
‘shells which were not included in the Second 
Schedule to the Act. In the absence of any 
notification by the Government of India under 
section 13 (2) of the Act grouping shells as 
associated minerals and having regard to the 
fact that sea-shell was not included as an 
item in the Second Schedule to the Act, it 
was not open to the authorities to say that 
the. impugned order and the Rules thereunder 
should be made applicable to sea-shells. 


М. М. Padmanabhan and Р. Ramachandran, 
for Petitioners. ` 


The Government Pleader, for Respendent. 


R.S i "cq Em Writ Petition 
allowed. 


‚ A. Varadarajan, J. 


jj 


S. P.'Janakipathi v. 


The Presiding Ofacer, Labour 
Court Madras. 


W.P. No. 3655 of 1976. 


Constitution of India (1950), Article 226— 
Gratuity — Payment of — "Fay" means 
average monthly salary drawn — "Salary" 
whether includes dearness allowance—’ Pay? 
and “Wages” not different and included dear- 
ness allowance, - І : 


19th June, 1979. 


The petitioner raised an industria] dispute in 


: respect of payment of gratuity and obtained 


an award against the management. The 
award Exhibit P-1 provided for payment of 
gratuity at half a month’s salary for every 
year of service subject to maximum of 15. 
months’ salary. A note had been added to 
the award saying that “pay” means the ave- 
rage monthly salary drawn during the’ last 
year of the employees’ service. A dispute 
arose between the parties as to whether salary 
included basic pay and dearness allowance. 
In the claim petition filed by the petitioner, 
the Labour Court held that salary mentioned 
in the award Exhibit P-1 would mean only 
basic pay and would not include dearness 
allowance. Against this, the petitioner filed 
a writ petition contending that salary includes 
dearness' allowance. r 


Held, that there could be no difference between 
the word “pay” and the word “wages” in the 
matter of computing the benefit of gratuity 
in the present case. The word “wages” and 
“pay” used by the Labour Court in the award 
Exhibit P-1 should be held to include dear- 
ness allowance and it was not possible to come 
to a different conclusion merely because the 
Labour Court had separately considered the 
question of basic pay and the question of 
dearness allowance in the same award. | 


‘Aiyar'& Dolia, for Petitioner. ius 
S. Balathandapani, for Respondent No. 2. 


Bg 





Petition allowed. 


f. Ramaprasada Rao, CJ. and- -e= -> 
S. Natarajan, J. 


ists Adilatchumy: Ammal v. 


feats OE EARE 


| Ramaswamy Reddiar. 
26th un 17: | 
de a5 DX Ts PIA. No. 29 02 1976 (P.) 


(А) Will-:Ci onstruction — ` Bequest in favour 
of, ‘A’ and ‘K’ for life with powers of’ ake- 
nation — V ested remamder to “5—5 pre- 
deceasing ‘K’—Nature of estate, taken by “К? 
— Substitution fideicommissire, definition of 
„Есер TWrongpul- Meaning according 
to french Law. ; 


(B) Code Civil, Articles 896, 1040 and 1041 
— Applicability. S 


Substitution  fideicommissire jas рев. under- 
stood ‘ag a disposition by which the first bene- 
ficiary | is juridically ‘bound by an obligation 
to conserve during his lifetime the. property 
and to pass on-after his death to another bene- 
ficiary thé subject of the gift or devise on 
condition that the latter will survive. This 
is how Article 896 in the Code Civil has 
béen understood by: Dalloz, the- famous 
author and interpreter oi the French Law. 
"This meiliod of disposition enjoins the first 
beneficiary to conserve the property during: 
his lifetime: Under Article 896, according 
to Dalloz, the second betieficiary must be 
alive on the date of the, death of the first 
beneficiary. Süch thing i is not present in the 
present disposition. * Articles 1040 and 1041 
instead of Article’ 896 of the French Civil 
Code would apply to the facts of the case. 
This is.not & case im which the, bequest of 
'S' is made conditional on'the happening of 
an uncertain event. But on the other hand 
the intendment of the testator is to suspend 
the operation of the bequest in favour of “S’ 
during the lifetime of ‘K’. Article 1041 
therefore, directly applies to the facts of this 
case. Even in Indian- Law under section 119 
of ,.the .Indian. Succession Act the .date of 
véstitig of the legacy when possession is post- 
poned'is made clear. bythe language of that 
section. According to this High Court an 
interest is said to be vested if it is not sub- 
ject to any condition precedent, when it is to 
take effect on the happening of an event which 
is certain whereas an estate is contingent 
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Í 


4 


when the right to own it deperids- upon: thé- 
happening of an uncertain event which may 
or may not happen. As there is an interreg- 
num where a life-estate is followed by an 
absolute estate since the absolute estate must 
vest somewhere, - -the interpretation of the 
clause in the will under consideration leads 
to the only conclusion that by reason of the 
dispositive clause on the. death of ‘S. 
‘the interest vests in S. . But the right 
to- possession was postponed until after 
the, death of ‘K’. There was an inter- 
dict to ‘K? not to alienate the property in any: 
manner. But ás she had possessory title to 
the property that limited right could be dealt 
with by her but without prejudice to the 
ultimate beneficiary namely 'S'. This sub-. 
ject could be approached in a slightly- differ- 
ent angle also. | What was granted to ‘K’ 
was the right to enjoy the 'usufruct. Under 
Article 617 of the Code Civil an 
usufruct is extinguished by the actual or. 
civil death of the usufructuary. Having 
regard to this provision in the French Code, 
since the estate had already been yested in, 
"< on the death of the testator, the heirs:of 
'S' are entitled to possession of the property 
on the death of ‘K’ who by reason of the 
lifeestate created in her favour in the. first . 
instance was entitled to possess it ' only ЕШ 

her lifetime. The bequest in favour of ‘K’ 
did not enable Her to convey an absolute 
interest to the first defendant and the right 
which the first defendant secured was.only. 
the bare right of enjoyment over the suit .pro- 
perty so long as ‘K’ was alive. If intended 
to convey any better right to the first defen- 
dant, it was void, as “К? herself therefore 
would be entitled to a declaratory decree that 
she is the owner of the suit property and a 
consequential direction that the defendants 
do deliver possession of the suit properiy. ; 


J. Satinslous, R: Gopalakrishnan and 5. 
Mohandas, for Appellant. . 


V. Ramakrishnan, for Respondent. 


R:S.. Letters Patent 
VE Ls Appeal dismissed. 


JV. Balasubrahmanyan, y: ub SE P “` 
| G. Subramania Mudali v. 


2nd Apri, 1979. 71. | 
^. A:A.O. No. 620 of 1975. 


"na 
! 


(A) Civil Pr ocedure “Chile (V of 1908); 
Order 21, rule 105—Execution:— Atiction 
purchaser. inoving Court for delivery—Appli- 
cation dismissed as no one was present '— 
Application to set aside dismissal. for default 
—Application filed beyond 30 days—A p plica- 
tion for condonation of. delay—A pplication 
- allowed, 


(B) Indian Limitation Act (XXXIV of 
1963), section 5, not invokable-in the instant 


‘case, | Н . 4 Я ek 


G's property was sold in execution of a decree 
against him. The auction-purchaser obtained 
his sale -certificate and moved the executing 
Court for delivery. The application was 
dismissed on the day when it was called and 
nobody appeared. Тһе auction-purchaser 
moved the executing Court for setting aside 
the dismissal for default. This application 
was belated, filed as it was beyond 30 days. 
Hence the auction-purchaser filed also another 
application for condonation of delay. This 
application was opposed by the judgment- 
debtor on the ground that section 5 of the 
Limitation Act of 1963, expressly excluded 
from its purview all applications arising 
under the execution chapter of the Civil 
‘Procedure Code. The application ' was 
allowed holding that section 5 of the Indian 
Limitation Act, 1908, applied to the case. 
The judgment-debtor filed this appeal. 


Held, the reference in Order 21, rule 105 (4) 
of the Civil Procedure Code to section 5 of 
the Liinitation Act continued to refer, strictly 
and literally to section 5 of the old Limitation 
Act, 1908. 


In Order 21, rule 105 of the Civil Procedure 
Code, the Madras High Court framed the 
rule expressly referring to section 5 of the 
Indian Limitation Act, 1908. This express 
mention of section 5 of the old Act amounted 


.M—NRG 


Srinivasa Pillai.. 
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to an express non:inclusion o£. any subsequent 
amendment inconsistent with: its. original 
meaning and effect.. In this view, section 5. 
of the new Limitation’ Act, .1963 could not 
be.involved in the present case. - 


Em Chandran, for Appellant. 


M. N, Padmanabhan, for Respondent. 


5. 2 ———— Appeal dismissed. 


pa 


у А амэ J. | : 
ne ‚ P. Ramamoorthy v. 
|. N..B. Pattari Chettiar. 


24th July, 1979, 


C.R.P. No. 1068 of 1979. 


Tamil Nadu Buitdings (Lease and Rent Con- 
trol) Act (XVIII .of .1960), as amended by 
Act (XXIII of 1973), section 10 (3) (с) 
(d)—Scope and applicability—L ease of non- 
‘residential building—Landlord requiring build- 
ing for additional accommodation for the pur- 
pose оў. carr ying .on jewellery business— 
Hardship likely to be caused to the petitioner 
by ordering eviction, if would outweigh the 


i кош: to landlor d. 


The premises іп (ће occupation of the peti-. 
tioner, was a portion of a building on the 
westérn side of the entire building which 
belonged to the respondent. The petitioner 
took a lease of the premises for a period of 
three years for the purpose of running a 
coffee hotel. The lease was entered into by 
the first respondent and on behalf of the 
brother, the second petitioner, and tlie rent . 
fixed was Rs. 4,500 per annum and the period 
of ‘tenancy, was thred years. " The second 


petitioner, was conducting the hotel business 


and the first petitioner would occasionally visit 
and check the accounts.. On the eastern 
portion of {не ‘entire building. ‘belonging to 
the respondent, the respondent was having a 
javuli business. and a. jewellery business. 
Finding it difficult. and. inconvenient run botli 
the businesses. ‘within that area, the respondenti 
wanted -the premises in the occupation of the 
petitioners as additional . кошпоо ш 


16 


order. lo: conduct . ‘his jewellery business. 
sparately in a mere convenient manner: ` In 
addition, the respondent also stated that there 
was an intended partition and transfer of 
jewellery business to his:foür sons and the 
jewellery business had therefore to be kept 
separately ‘from’ the javuli business. The 
petition,..for -eviction was opposed by the 
tenants on several grounds and essentially. on 
the ground that the hardship resulting to thenr 
. by ordering eviction would outweigh the 
advantage to the landlord and therefore the 
eviction should not be ordered.' The learned 
Rent Controller ordered eviction holding that 
he was ‘not satisfied that the hardship caused 
to the petitioners would ‘outweigh the advan- 
tage to the landlord. The Appellate Autho- 
rity also confirmed the order of eviction. The 
tenant thereupon filed a petition to revise the 
order of eviction. 


Held, ‘that ‘the Supreme Court in Mst. 
Bega ‘Begum and others v. Abdul Ahad 
Khan (dead) by legal representatives 
and ' others, | 
had pointed out that in deciding the aspéct 
of relative hardship, ¢ach party has to prove’ 
the relative advantages or disadvantages and 
that the entire onus cannot be thrown on the 
landlord to prove that lesser disadvantages 
will be suffered by the’tenants and that they 
were reliable. The considerations to Бе 
taken into: account in assessing the relative 
hardship were also set out and in particular 
it was pointed, out that the inability to get 
similar accommodation anywhere in the city 
would be a weighty consideration, but that to 
insist: on getting alternative accommodation 
of a similar nature in the same locality will 
be asking for the impossible.’ Applying 
these .tests, it was clear in the instant case 
that very close to the premises in the осси- 
pation of the petitioners, other buildings were 
available, but the petitioners liad not made 
any attempts whatever to secure them and 
having.failed to do so, they cannot. certainly 
be heard to complain: that they are under a 
disadvantage by reason of the eviction order 
against them which will outweigh the advant- 
age to.the landlord, the application for evic- 
tion should be rejected. As the requireient 
of-the premises in the occupation of the peti- 
tioners by- -the respondent as. additional 
accommodation had been admitted by the peti- 


A. I. В. 1979 S. С. 272,. 


tioners, they cannot resist an: order for- evic? 
tion being.made against them on the ground 
of relative hardship: A consideration of the 
circumstances as revealed by the evidence dis- 
closes that the tenants will not suffer any dis- 
advantage £t all by an order of eviction being 
passed ‘against them since they can always 
shift their business to similar accommodation 
which was available in the locality and the 
securing of other: accommodation cannot be 
considered to be a hardship that would out- 


"weigh the advantage to the landlord by an 


order. for eviction in. his favour. ^ The view. 
taken by the Appellate Authority is, therefore, 
perfectly correct and does not call ‘for any 
interference in revision. : 


K. Chandrasekharan, E. Padjnanabhan 


and. 
G. Ethajutu, for Petitioner. ~ zs 


` N. S. Varadachari and C. P. Pattabhiraman, 


for Respondent. ` = 


` Civil revision 
„petition dismissed.’ 


R.S. 


т 


Venugopal, J. 


S. R. A. Reddiar: 
Sth April, 1979. 
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Kadakia Sons, Madras-1 Uv. 


S.A. No. 317 of 1976, 


Partnership Act (IX of 1932), section 69 
(2)—Registered firm—Siupply of goods in a 


trade name different from that of the Regis- 


tered firm—Swit for value of — Suit in the 
name of the firm—Trade name not registered 


— Objection by defendants upheld by trial 


Court and lower appellate Court—Sustained. 


by High Court on Second Appeal. 


The plaintiff M|s. Kadakia Sons, a registered 
firm supplied goods of the value of 
Rs. 1,175.07 to the defendants under the 
trade name, Imperial Products. ^ As there 
was default in payment, the plaintiff filed 
a suit to recover the amount due. The defen- 
dants contended that they had dealings only 
with Imperial Products and that unless the 
plaintiff proved that they were the proprie- 
tors of the latter the suit as framed was not 
maintainable. The trial Court and the first 
appellate Court sustained the objection. 


‘On second appeal; 
Held: Under Order 30, rule 1 of the Civil 


,months. 


A. Shanmughavel, Jayalakshmi Shanmugha- 
vel and Hamsala Rajendran, for Respondent. 


S Appeal dismissed. 
S ethuraman, J. | 


K. Periaswamy Ambalam v. 
Рісһауаттаї. 





9th April, 1979. 
|. S.A. Nos. 448 & 449 of 1976. 
Tamil Nadu Cultivating Tenents Arrears of 


Rent (Relief) Act (XXI of 1972), 
section 3 — Cultivating tenant — Relief _ 
for arrears of rent conditional on paying 


the entire rent for fasli 1381—Non-compli- 
ance would disentitle him from -statutory 
concessions. . М. 


The.concession given to the tenant under the 
provisions of the Tamil Nadu Act XXI of 
1972 was conditional on his paying the entire 
rent for fasli 1381 within the period of six 
If he did not comply with this con- 
dition, the statutory concession could not be 
extended to him. 


P. Ananthakrishnan Nair, ‘for Appellant. 


К. Damodaran and D. Nelson, for Кегин 


Procedure Code’ а suit may be filed by the, 


partners in the firm’s name. To get the bene- 
fit of the provision and institute the suit in 
the firm's name, the registration of the 


firm with the Registrar of firms was a con- . 


dition precedent. Order 30, rule 10 applies 


only to the case of a single individual carry- . 


ing on business under a firm name and not to 
a partnership carrying on business under а 
firm name or assumed name. It follows that 


a partnership firm could not sue or be sued, 


in a name other than its own which it had 
assumed for its business purposes. The trade 
name Imperial Products had not been regis- 
tered with the Registrar of Firms. So the 
appellant was barred from filing the suit 
under section 69 (2) of the Partnership Act 
in respect of.the transaction which.it had 
carried on with the respondents under the 
irade name Imperial Products, 


S. C. Shah and D. Vasu, for Appellant. 
M NRG 


dent. 
S-J 


T. Ramaprasada Rao, CJ. 


K. P. L. S. P. L. Firm, Colombo 
. by its Partner K. P. L. S. P. L. 
Subramaniam Chettiar v. 


R. M. P. M. В. M. Subra- - 
mania Chettiar. 


m Appeal dismissed. 


21st June, 1979. 


\ 


С.К.Р. No. -3667 of 1976. 


Civil Procedure Code (V of 1908), Order 1, 
rule 10—Impleading -parties — Suit by firm 
against four persons—Defence: of all partners 
of the firm not brought on record or their 
names disclosed—Suit disnussed—Appeal Ьу 
plaintiff —Application filed to implead all the 
partners as parties — Application, whether 
can be allowed. 


A.suit was filed by a firm purporting to be a 
partnership firm against four persons. The 


dispute was-that all the partners constituting 
the plaintiff: partnership, firm. . were. not 
brought on record or their names disclosed. 
The ` suit’ was dismissed and an appeal as 
against the dismissal was preferred by the 
plaintiff-firm as it stood on record. ‘In’ the 
course-of thé hearing of: the appeal an appli- 
cation was;taken out by the firm under Order 
'1, rule 10, Civil Procedure Code, seeking to 


implead the other partners as formal respon-' 


dents to the;appeal in order; to, ovércome the 
technical difficulty which arose in thé course 
of trial. ^'The application was rejected by the 
lower Court on the ground it was belated. 
Against this: order the' present revision. was. 
chido 2100099 беу Xd WP 


Held: Tt ias bt th 


under Order 1; гше 10; Ciyil"Procedüre: Code; 
for impleading the legal representatives of the 


other partners, whó by then'had died and did 


not even. seek any relief as against the proposed 
parties, 

nical objection at the appellate: stage: f£ The 
proposed parties: could not. oppose, іп. the cir- 
cumstances of the case, any claim or relief 
asked for by thé’ plaintiff, because they were 
sailing along with the others. In fact, they 
were set.ex parte in the Court below and they, 
did not appear in the High Court. Obviously 
they had left everything. to the only,, partner 
who. „was representing the firm and, who was 
continuing the legal, proceeding: | Tn, the ab- 
sence of any fresh pleading, "which is possi- 
ble only by the proposed parties, it was diffi- 
cult: to see aà'toiwhat prejudice would be 
caused -to’ the-contesting defendants by the 
proposed parties being brought on record. 
As it would neither prejudice the contesting 
defendants nor would: put them to any in- 
convenience аз, тау not be necessary. for 
them to file.an additional written statement 


the surmise made by the District judge ap- 


, peared to Бе not justified in the instant case. 
The appellate Court ought, to have. allowed 
the application. The lower appellate’. Court 
was directed to. implead the proposed par- 


ties as formal respondents to the appeal and 


proceed with the appeal in the manner known: 


to law as if all the. proper parties: were before 
i. ^c Б Dt a s 


£a n. Ya ES a 
e‘appellatestage the plain-. 
tiff filed an application to fj] up the |. сипа. 
For that purpose he took out an, application 


` Thié attempt was! made in order (0. 
complete the record and'to obviate any tech-* 
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S. V. Jayaraman and V. Kannan, for Peti- 
toner. . r Š 


eret ЕЗЙ S UT 

R.S., 1 х = Civil revision peti- 
ton allowed. 
ed Yan i aig 


T, Ramaprasada Rao, CJ. . 
= i3 
Somasundara Kounder v. 


14th June, 1979. >` бозу mE ve 

, C.R.P. No. 1939 òf'1976. ` 
Civil Procedure Code (V of 1908), section 
148—Ex: parte decree passed in’ suit—Peti-: 
tion to set aside the ex parte decree—Peti-' 
tion allowed on payment of Rs. 25 on or 
before 6th April, 1974-as a condition prece 
dent—Order not specifying as to whom pay-' 
ment should be made — 6th and 7th April 
holidays—Amount tendered’ in Court. on 8thi 
April—Refusal of head-clerk of civil Court 
to receive amount—Petition for grant of two 
days time for depositing amoint—Petition dis- 


APR ` UM a y 
Krishna Kounder. 


missed on the ground that the petitioner ought: — 


to have paid it either to the party or ihe 
counsel—Revision -allowed. +0) ^ 


In these, days when social justice is the order. 
of the day, Courts also have to align them- 
selves with such environment which . would ~< 
generate harmony not only between the Court 
and litigant, but also between the Court and: 
community at large. In the present case! 
the’ following order was passed by the lower: 
Court’ as a ‘condition precedent -for : setting 
aside an ex parte decree: боз i coq 


“The. petition will be allowed: on, payment of. 
Rs. 25 on or before 6th April, 1974 as à. 
condition precedent, failing which the petition. 
shall stand dismissed.", | D NM © 


; 

The sixth ànd seventh of April, 1974, were 
holidays. The order did not specify as'ío 
whom the payment should be made, namely' 
the party or the counsel or whether it should 
be deposited in Court to the credit of the 
suit. . The petitioner took one of such avail- 
able courses and tendered the amount on the 
8th April. 1974, to the Head Clerk, civil Court 
who refused to receive the same. The peti- 
tioner filed an application. to the Court to 
grant him two days’ time for depositing the 
amount. which was available with him but 


a; o4 


which’ he could not! pay ‘within -time as direct- 
ed. This was refused . on the. ground that: 
the petitioner ought'to have: paid it'either to: 
the party or to counsel. -As it: was mot in! 
dispute ‘that 6th. апі 7th of- April, 1974; 
were -holidays, ‘the -amount was tendered оп. 
the 8th of-April, 1974, to the Head- Clerk and. 
it was' therefore abona fide tender; In this, 
perspective the elements of social justice should. 
also be borne in mind, while administering: 
legal justice. The Court below was: wooden 
in having: refused‘ the short time which was 
prayéd for to enable the petitioner.to pay the 
costs. * Séction 148 of the Code of Civil Pro-. 
cedure, enables the Court to: pass such orders: 
There is thus an'error apparent in е order. 
of the Court below. 
set ‘aside. The costs directed to be. paid by 


the petitioner were now paid to counsel: ap-:. 


pearing іп {Һе Court for the respondent. 

The petitioner ‘shall"also pay à sum of Кз: 
50 to the respondent towards the cost! of: these 
proceedings. The civil ier cin pen “iS 
accordingly allowed." . a 
K. S.V. Prasad, for R. '$. Venkatachari 
for Petitioner.. . | f 


R. Balasubramanian, for ЕЕЕ ей s qs 
RSS. 4. _ Petition allowed., 


Т. „Ramaprasada Rao, CJ. 
E “A, м. ` ]агеета Beevi v 
i Dh x Easwarlal . Patel; 





б, 


22nd June, 1979, i Jr 
C.R.P. Nos. 2887 to 2890 of 1979. 


(A) Tamil, Nadu Buildings (Lease and. Rent 
Control) Act (XVIII of 1960), as amended 
by Act (XXIII of. 1973), section. 14 (1) (by 
—Petition for eviction by the power-of-' 
attorney-holder from the landlady—Petition, 
whether maintainable. с 


(В) Tamil Nadu Buildings (Lease and Rent 
Control) Асі (XVIII of 1960) as amended. 
by Act (XXIII. of 1973), section 2 (b)~ — 
* Landlord" —Defmition. 


These civil révision petitions arose out 
of a common order made by the Rent Control 
Appellate Authority in an application filed 
by the petitioners as landladies for evicting 
four tenants, each of whom was a res- 


r 


‘The: order’ is. therefore. 
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-pondent, in. each, of the, civil revision petitions 


on the ground that the petitioners required 


the. premises., for the. ‚ purposé. of demolition 


and, reconstruction. The. Rent Controller as 
well “as the appellate, authority went into the 


question. Whether the pétitioner. satisfied all 


the prescriptions. laid down i in section 14 (1) 
(Р). of the Tamil Nadu Buildings (Lease and 
Rent Control). Act (ХУШ of 1960). The 
concerned finding ‘of fact was that the peti- 
tioners had clearly established ' and satisfied’ 
their bona fide intention, to demolish the build- 
ing and put up a construction as soon as ‘they 
obtained delivery of possession of the demised. 
premises. |. This concurrent finding. of fact 
had not been. challenged in ‚Ше revision peti- 
tion. ^. But the question whether the petition 
filed: by the power-of-attornéy agent. ‘of the. 
landladies was maintainable in law was the 
main ‘subject. dicussed . Љу, both ‘tht Rent 
Controller . ‚апа the Appellate, Authority. 
The ..Rent Controller “held that the. petition 
was maintainable and granted an order for' 
eviction. . The Appellate , Authcrity . fook a 
different. viéw. The  power-of-attorney was 
given by each of the landladies who were 
co-owners, with the person. "who presented 
the, petition ' in that capacity. The  power-of- 
attorney, in each case was the same and a 
general one. ‘Under clause (1) the attorney 
was authorised to let the property to a tenant 
at, such rates as may be^ favourable; ' by clause 
(2) he: was authorised to fle petit: ons ‘for fix- 
ation of fair rent and for eviction, of tenants, 
before the competent, authorities and further’ 
prosecute the proceedings in appeals before. 
statutory functionaries ; .cláuse (9) enabled the 
attorney ‘to carry out. repairs, remodel’ ог re- 
novate,. reconstruct , or alter all or any’ of 
the landlady’s properties Whenever necessary 
and. for that purpose incur the necessary ex- 
penses and to engage qualified workmen to 
carry out, the abovesaid items of works. In 
the last paragraph of ‘the; power the landlady 
agreed to. satisfy, and confirm ell the, acts, 
deeds arid things which the said ‘attorney may 
lawfully do or cause fo Ье. done by virtue of 
the power-of- -attorney, as if such ' acts, deeds- 
and ‘things: were done by the landlady herself’. 
in her own person. - 


Under the ‘definition of. "landlord' any person 
who ‘is receiving or is entitled fo receive the 
rent whether.on his own 'account-or on behalf 


of another or as an agent is therefore privi- 
leged to file an application for eviction under 
the provisions of the Act. Section 10 sets 
out the various conditions under which a land- 
lord can seek for the eviction of a tenant. 
Under section 10 (8), if a person is autho- 
rised to receive the rent or is entitled other- 


wise to receive the rent merely 
as ай agent’ of the landlord, he 
will not without the previous written 


consent of the landlord be entitled to apply 
for the eviction of tenant. The emphasis 
therefore is on the expression “merely as an 
agent”, If the receipt of rent is only as an 
agent then such an agent should be equipped 
with a permission in writing previously -by 
the landlord to entitle him to seek for 
the eviction of a tenant. . Section 14 is a 
special provision in that Act for recovery of 
possession by the landlord for. repairs or for 
reconstruction. Whilst section 14 (1) (a) 
deals with a contingency in which the land- 
lord intends to carry out repairs which cannot 
be carried out without the building being 
vecated, section 14 (1) (b) provides for 
another contingency in which recovery of 
possession for. reconstruction of the building 
can be sought for. It says that an applica- 
tion can be made by the landlord, if the build- 
ing is required bona fide by the landlord ‘for 
the immediate purpose of demolishing it and 
if such demolition is to be made for the pur- 
pose of erecting a new building on the site 
of the-building sought to be demolished, If 
bona fide is established, then the statu- 


tory authorities under the Act can pass an. 


order directing the tenant to deliver posses- 
."sion.of the building to the landlord before а 
specified date. But such an order, however, 
is circumscribed by the, specific prescription 
in section 14 (2) (b) of the Act. Section 
14 (2) (b) provides that no order directing 
the tenant to deliver possession of the build- 
ing under section 14 (1) (b) of the Act 
shall be passed, unless the landlord given an 
undertaking that the work of demolishing any 
material portion of ‘the building shall be sub- 
stantially commenced by him not later than 
one month and shall be completed before the 
expiry of three months from the date he 
recovers possession of the entire building or 
before the expiry of such further period as 
the Controller may for reasons {о be recorded 
in writing allow. The power-of-attorney, 
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contains a provision by which the landlords 
have agreed to confirm and ratify all acts, 
deeds and things. which the attorney may 
lawfully do or cause.to be done. This pro-. 
vision would certainly enable the competent 
Authority under the Act take penal action not 
only against the agent but also against the 
principal for any failure to keep up to the 
undertaking. The Appellate Authority sur- 
mises that an unscrupulous ' landlord might 
avoid penal consequences by putting the 
attorney in the forefront and asking him to' 


give an undertaking and thereafter attempt 


to wriggle out of it by stating that he was 

nof responsible for such an undertaking. It 

all depends upon the facts and circumstances ` 
of each case. Under the power-of-attorney. 
under review, power is given to the attorney 

to carry out repairs, remodel, renovate, re- 

construcf or alter all or-any of the proper- 

ties, . incur the necessary expenses for the 

same and engage qualified workmen to carry 

out the said items of work. The undertak- 

ing in the present case is therefore one coming 

within the meaning of section 14 (2) (5) 

of the Act, and the principal or landlord can- 

nof escape the penal consequences for the 

non-performance of the undertaking by 

astute arguments or contentions on the basis 

that the undertaking was only given by the 

agent.. | 


In this case the undertaking given bv the 
power-of-attorney was one which satisfied 
the requirements of section 14 (2) (b) of the 
Act and such an undertaking binds the prin- 
cipal in view of the express recitals in the 
power-of-attorney, and no · тоге under- 
taking was necessary ‘from the landladies 
themselves. The application was held to be 
maintainable and the petitioners were entitled 
to an order of eviction under séction 14 (1) 
(b) read with section 14 (2) (b) of the Act. 
F. A. Rasheed, for Petitioner. Ы ^ 
V. Narayanaswami, for Respondent. 

R.S. Civil Revision 
i Petition allowed. 


T. Sathiadev, J. .. 

e K. E. Subramanian Chettiar v. 
| | р, K. M. Muthammal. 
17th. August; 1979. | ix 

Е C.R.P. No. 1016 of 1978. 


Tamil Nadu Buildings! (Тепе and Rent 
Control) Act (XVIII ‘of 1960), (as amended 
by Act X XIII of 1973), section 14 (1) (b)— 
Requirement of buiding by: landlord for 
demolition— Tests applicable. 


A landiady filed a petition under. section 14 
(1) of the Tamil Nadu Buildings (Lease and 
Rent Control) Act XVIII of 1960, claiming 
that she intended to demolish and' reconstruct 
the building, which was in the occupation of 
thé tenant for non-residential purposes. 
The landlady claimed that the building was 
an old one, that it was situate in the heart 
of the town, and she desired to put up. a 
pucca reinforced concrete structure, which 
had been approved by the Municipality. 
The tenant claimed that he had been a tenant 
during the past 45 years running а jewellery 
shop. He claimed that he was keeping the 


Shop in a safe and attractive- condition. апа 


there was no need to pull down the present 
structure and that the object of the landlady 
was only to evict the tenant and secure higher 
rent, А 


Ihe. Courts below.came to the conclusion 
that the landlady had a bona fide intention 
to demolish and.reconstruct the building 
and, therefore, ordered eviction. Aggrieved 
by the ‘finding, the. tenant filed а Civil 
Revision Petition to the High Court. i 


Held, it was claimed by the landlady that 
the building was 70 years old and the 
admitted case of the tenant was that he had 
been a tenant during the past 45 years. 
This by itself would show that the building, 
was an old one. .The tenant claimed that 
to prevent the building from falling down 
Һе had put up a false ceiling at a cost ої 
Rs. 5,000 or Rs. 6,000. This would 
suggest that the building was in a dilapidated 
condition and it was only due to the so- 
called efforts taken by the tenant it had 
been prevented. So far as the landlady was 
concerned, she had by her admission in her 
evidence established that the building was in 
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a condition in which the ceiling was about 
to fall and, therefore, she had wanted to 
demolish and reconstruct the building. It 
was precisely this aspect, the Appellate 
Authority had taken into account and come 
ito the conclusion that the petitioner's'shop was 
an old building and required demolition and 
reconstruction. The conclusion of the Appel- 
late Authority that. the building required 
demolition and reconstruction was clearly 
established. The plans produced. by the 
landlady showed to what extent she intended 
removing the existing structures and bring 
into existence a new building. It was not 
the intention: of the landlady to confine thd 
tonstruetion by replenishing the roof alone. 
In this case, the criteria that had been point- 
ed out by the Supreme Court in Metal Ware 
and ‘Company v. Bansilal Sharma, (1979) 2 
S.C.J. (N.R.C. 3) and which require to 
be taken into account while ordering a peti- 
tion under section 14 had been taken into 
account, and the statutory authority had on a 
question of fact, come to the conclusion that 


‘the condition of the building required demoli- 


tion and reconstruction. Hence there was no 
justification to interfere with the order of 
the Appellate Authority. Taking into 
account the difficulty to which the tenant 
may be put by ordering immediate eviction, 
and that a reasonable time may be granted to 
him three months time till 30th November, 


1979 was given for delivering vacant posses- ^ 


sion. 
Mrs. Nalini Chidambaram, for Petitioner. 


K. Srinivasan and К. Raghunath, for 
Respondent. ] 
R.S. Civil revision 


petition dismissed. 


A. Varadarajan, J. 
S. Ramamurthy v. 
The Management of Neyveli 
Lignite Corporation Ltd., 
| Neyveli. 
21st June, 1979. 
W.P. No. 3890 of 1976. 


Constitution of India (1950), Article 226— 


Petitioner employee of the Neyveli Lignite 
Corporation—Charged with theft of article 
belonging to corporation — Domestic enquiry, 


5 


—Conducted by plant engineer—Punishment 
of dismissal awarded — No proof of alleged 
stolen article belonging to: the .corporation or 
any. of its employees— Theft held not proved 
—Plant, engineer not proved to be competent 
authority to hold -enquiry:—Punishment of dis. 
missal- not upheld. , М а 
The petitioner was employed. as а store- 
keeper of the -Neyveli. Lignite- Corporation 
Limited. Оп 2ist June, 1973, when. he was 
coming ; out зоё, the factory, his cycle was 
checked Бу the: watchman and he,was taken 
to the- Sainik's room. ‘It was alleged that a 
brass-screw 1' in length and 1.2 kg. weight 
was removed.from his cycle where jii .had 
been kept wrapped in a khaki cloth. A state- 
ment was fecorded and the; petitioner admit- 
ied ‘that the rod was found in.the khaki cloth 
and. further.stated ‘that it was not known how 
it come to be placed. on this cycle, ,, A charge 
memo. was issued and the petitioner was sus; 
pended from service.. Subsequently an en- 
аиту was-held by.the Plant Engineer of the 
Management. Charges. were held to, be, 
proved and the.petitioner was dismissed from 
service; Thé: petitioner unsuccessfully, pre- 
ferred appeal as. provided by the rules and: 
subsequently raised on , Industrial, ‘dispute 
under section 2-A: of the Industrial Disputes 
Act. The petitioner contended that the Plant 
Hngineer who'conducted the. enquiry, was not 
the - competent”; duthority, . But the Labour 
Court negatived the contention | and the 
charges were held proved and that the pett- 
tioner was not entitled to any relief. Oma 
writ petition-by. the petitioner, ‚С, | 


Held, that according to Standing Order 47 
(c) of the Standing Orders which came. into 
force on 31st January, 1971, the employees 
of the company authorised to hold the pro- 
ceedings shall be specified by the manage- 
ment from time:to time. If it was m force on 
the date of the enquiry in the present case, 
it was Only the ‘stores’ officer, who would have 
been the competent authority to hold the disci- 
plinary' proceedings and.empowered to award 
ihe major punishment of dismissal. But the 
enquiry, had been held and the punishment of 
dismissal awarded, only by the Plant Engi- 
acer. No doubt, in the first appellate order it- 
was stated that the Plant Manager or the Plant 
Engineer -was the ‘competent Authority, to 1m- 
posethe punishment. But it was not stated in 


that order that the Plant Engineer had been 
authorised Бу the Management as-required by 
the Standing Order fo hold the enquiry and 
empowered 'to award the’ punishment of dis- 
missal, No doubt in the second appeal memo. · 
the petitioner had not raised this question 
once again. t was not possible to hold from 
this circumstance that the petitioner had · 
abandoned this contention; since he һай. те- 
peated the contention what had. been raised 
in the first- appeal. “The Management had 
not produced ‘any, record fo, show that ‘the 
Plant Engineer who held the enquiry and 
awarded punishment of dismissal was autho- 
rised in this behalf by the management. The 
Labour Court's conclusion on the matter :was 
not acceptable. The objection raised by the 
petitioner that : the Plant Engineer has not 
been proved. to be the competent -Authority 
has to be upheld. : ._ , 7. 5, 


One of the ingredients of the offencé of theft 
is that the property involved must belong to 
some person and the person ‘alleged to have 
committed theft in respect ‘of. that property 
must have moved that property. Тп the 
absence of any finding at tlie enquiry ћа the 
rod ‘removed ` from the carrier of ‘the peti- 
tioner’s cycle when he was leaying the premi-' 
ges of the Management was property either 
of the Managément or any workmen employed 
under the Management or that it was lying 
in any workshop or any premises belong- 
ing to the company before it was found 
on: the carrier of the petitioner's cycle, it is 
not-possible-to hold that the petitioner Һай 
committed theft of the rod or offence of un- 
lawfully removing thé rod from any wotk- 
shop or any premises belonging to the. com- 
pany. The punishment of dismissal awarded 
to ‘the petitioner was therefore invalid. 
Accordingly ‘the order of the Labour Court 
was liable to be :quashed. NE а 


R. Ganesan, for Petitioner. | " 
5. Gopalaratnam and N. Balasubramaniam, 
for Respondents. g | 
R.S. ‘Writ. petition 

Р : , allowed. 
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Padmanabhan, J. : 
K. Ramaswamy v. 
Government of Tamil Nadu. 


10th July, 1979. ! ^ j i ШОР 
“ж W.P. No. 847 of 1977. 


Industrial Disputes Act (XIV of 1947), sec- 
tion 11-A—Workman dismissed after domes- 
tic enquiry—Refusal of Government to raise 
an industrial dispute—Order of Government 
challenged—Government’s failure to state whe- 
ther punishment was in proportion to the 
misconduct—Government order not in accord- 
ance with section 11-A—Writ of certiorari 
issued — Constitution of India (1950), Arti- 
cle 226. ТЕ 


The petitioner, an employee with the 2nd 
respondent was dismissed from service after 
a domestic enquiry. The petitioner approached 
the State Government to raise an industrial 
dispute regarding his  non-employment by 
the second respondent. The State Govern- 
ment passed an order stating that the charges 
against the workman had been proved in the 
-properly conducted enquiry and that the 
Government did not consider,it necessary to 
refer the issue in dispute for adjudication. 
The petitioner filed a writ petition challeng- 
ing the Government order as not in accord- 
ance with sections 12 (5) and 11-A of the 
Industrial Disputes Act. 


Held: A perusal of section 11-A made it 
clear that the lower court could even hold 
that the proved misconduct did not merit 
punishment by way of discharge or dismissal, 
and therefore could award to the workmen 
any lesser punishment. The section conferred 
power on the Tribunal to interfere with the 
punishment imposed in the domestic enquiry 
and alter the same. Such being the ‘legal 
position one of. the: relevant ‘factors which' 
the Government should have borne in‘ mind 
before refusing to refer the dispute for adjudi- 
cation was the question whether the proved 
misconduct did merit the punishment of 
discharge or dismissal. The impugned order 
did not show that this fact was taken into 
consideration before it was passed. 


When once the High Court was satisfied that 
the Government had not applied its mind to 
M—nre 


the provisions contained in section’ 11-A of 
the Industrial Disputes Act, it would be open 
to the High Court to quash the order of the 


State Government. 
A. L. Somayaji, for Petitioner. 


N. R. Chandran, for Government Pleader. 
K. ‘Ramanurthy, for Respondent No. 2. 
5.73... Petition allowed. 


Maheswaran, J. 

- Muthuswamy Gounder v. 
С..Р. Singharam. 
29th June, 1979. zx 


2 Сай. R.C: No. 44. of 1978. 
F Crl.R.P. No. 44 of. 1978. 


Criminal Procedure Code, 1973 (Iof 1974), 
section 197, Tamil Nadu District Police Act 
(XXIV of 1859), section 10—Private’ com- 
plaint—Inspector of Police. an-accused —Sanc- 
tion of Government not necessary for prosecu- 
tion, the Inspector being only a Subordinate 
iad Officer within section 10 of the Police 
ci. c . : . 


In a private complaint filed by M, the 12th 
accused was an Inspector of Police. The 
Chief Judicial Magistrate discharged the 12th: 
accused оп the ground he was а gazetted 
officer and that sanction of the Government 
was necessary. Against this, M filed a revi- 
sion. 


Held: The Inspector of Police was a Subordi- 
nate Police Officer. The expression “Subordi- 
nate Police Officer” shall mean police officers 
of and below the rank of an Inspector. 
Therefore, the Inspector-General, Deputy 
Inspector-General or District. Superintendent 
of Police may dismiss or reduce to ‘a lower 
post or time scale, or to a lower stage in 
time scale, any officer of the Subordinate 
Police whom.they think remiss ог negli- 
gent in the discharge .of his, duty. It 
was ‘therefore clear that по sanction of 
the State Government for the prosecution of 
the 12th accused-respondent was necessary. 
The order of the Chief Judicial Magistrate 
was incorrect; The revision .was therefore 
allowed. 


Т: S. Arunachalam, for Petitioner. | E 
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T. K. Parasuraman, for Public Prosecutor, 
for State. 


S.J. 


. Revision allowed . 


T. Sathiadev, J. | 
{ Komalam Ammal v. 


Asoka Cycle and Motor Company. 
15th July, 1979. | 
uoc CR. P. No. 555 of 1977. 


Tamil Nadu Buildings (Lease and Rent 
Control) Act (XVIII of 1960) (as amended 
by Act XXIII of 1973), section 10 (2) (i), 
(vi)—Petition for eviction by landlady alleg- 
ing wilful default by tenant in, paying rent 
and failure to use the building for the 
purpose it was ‘leased—Defence of landlady 
agreeing to receive the rent in lump sum — 
Entire arrears paid immediately after receipt 
of notice—Landlady living in ‘the upstairs of 
the demised premises—Husband of landlady 
a practising lawyer—No action taken by him 
against the tenant—Conduct of the landlady 
and her -husband supporting the case of 
the. tenant — Eviction whether could be 
ordered , 


In this case, the period of non-payment of 
rent was not ‘less than 33 months. The 
landlady and her husband, an advocate resid- 
ed in the upstairs portion. They had not 
sent any notice of demand. This inaction 
on the part of the landlady's husband who is 
quite conversant with the ingredients which 
would. result in “wilful default" and the 
right: to get an.order of eviction, would 
suggest.that the version of the tenant that the 
first respndent had been told by the landlady 


that she would. receive the rents in lump sum : 


is quite probable. : 


In this .case it was admitted that though 
originally the premises had been given for 
carrying on trade in cycle spare parts, later 
on with the consent of the landlady, business 
in steel furniture was started.. The tenants 
had got also another premises 16 shops away. 
In cases like this it was not uncommon for the 
commercial community to have more than one 
premises one for ‘storing the materials: and 


utilising the other premises as show гооп 
etc., Where the evidence adduced by th 
landlady was insufficient, it will not be оре: 
to her to remark that because certain book: 
of accounts and other ledgers demanded b: 
her had not been produced in thé proceedings 
adverse conclusion should be drawn agains 
` the tenants. 


In this case it had been satisfactorily mad 
out that the landlady had agreed to receiv 
the rents in a lump sum and when she ha 
so agreed, in a petition filed under Act XVII 
of 1960, she’. could not contend that mer 
non-payment of rent, will have to be cons 
trued as wilful default. Therefore th 
Appellate Authority was ih order in reject 
ing both contentions and in turn dismissin 
the petition for eviction. 


P. Raghaviah, for Petitioner. 
R. Srinivasan, for Respondent. 


R.S. 


on 


2 
Civil revisio 
' petition dismissed 








асран J. 
P. M. Krishnamoorthy v. 
The State of Tamil Nadu. 
31st August, 1979. 
Са1. К.С. No. 654 of 1976. 


Tamil Nadu Kerosene (Regulation of Trade) 
Order (1973), clauses 5 (3), 18—Kerosene 
shop—Inspection by Inspector of Food Cell— 
Shortage of kerosene found not explained— 
Confiscation of 2655 litres of kerosene by 
Collector confirmed by Sessions Judge—Revi- 
sion to High Court—"Incorrect maintenance of 
accounts’ — Confiscation of half the stock 
adequate punishment, 


On 16th June, 1975, the Inspector of Food 
Cell, Hosur, accompanied by Revenue Officials 
inspected the shops of the petitioner who was 
a licensed kerosene dealer. The entries in 
the stock register showed an opening balance 
«f 3040 litres as on 15th June, 1975 and 
a sale of 240 litres of kerosene. No sales 
were shown for 16th June, 1975. There 
should have been a stock of 2800 litres, 
but there was only 2655 litres of kerosene 
and there was a shortage of 145 litres 


A notice was issued to the petitioner by 
the Collector to show cause against the 
confiscation of the entire stock of 2655 


litres of kerosene. Not satisfied with the 
reply, the entire stock was confiscated and on 
appeal before the Sessions Judge, the learned 
Judge confirmed the order of confiscation. 
In revision to the High Court, the petitioner 
pleaded it was only a case of incorrect main- 
tenance of accounts. 


Held: It was a case of not'niathtaining the 
accounts properly. , Tis Was not “Nal case 
where the entiré" stock of 2655 litres of 
kerosene should: be-confiscated? " Confiscation 
of half the seized ‘stock would be adequate 
punishment for the revision petitfoner.. 


C. Lakshmi Narain, for Petitioner. 
Public Prosecutor, for State. 


S.J. Revision partly 


allowed. . 
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V. Ratnam, J. 
Abdul Latif Rowther v: 
Govindan Pillai. 
11th October, 1979. 
S.A. No. 1038 of 1976. 


(A) Mohamedan Law—Requisites of a valid 
gift —Gift of the corpus or substance (Ayn) 
and the gift of the  usufruct or the fruits 
(Manafi) of the property Distinction. 


(B) Deed—Construction. 


In Mohamedan Law, there is a clear distinc- 
tion between a gift of the corpus or substance 
(Ayn) and the gift of the usufruct or the 
fruits (Manafi) of the property. Ayn is 
the transfer, without consideration of the right 
to enjoy the manafi or the benefit or to take 
the profits of the property, movable: or im- 
movable or such transfer of the right of the 
enjoyment or the use of usufruct thereof. 
‘Ayn’ oftentimes referred to as the sub- 
stance or corpus of the thing itself can be 
‘given away and this is known æ hiba. 
Thus the corpus of the prcperty may vest in 
one person and the usuiruct may vest in 
another person for a limited time and this 
may happen in several ways. There may be 
a transfer of the property by the donor to 
the donee without any retention of dominion 
over the corpüs of the donor, but with a 
‘condition that the, whole or part of the 
usufruct would be made available to him or 
would be used by, him during his lifetime. 
Indeed, the donor may also give the corpus 
with possession to one person and the usu- 
fruct to another for а limited period. A 
third case can also be conceived of where 
possession is given to the donor of the usu- 
fruct for life and the corpus is to be taken 
by another person. The Privy Counril has 
also recognised the distinction between Ayn - 
and Манай in Serdar Nawazish Ali Khan v. 
Sardar Alt Ragakhan, (1948) 75 I. A. 62: 
(1948) 2 M.L.J. 303: 61 L.W. 578: A. 
I.R. 1948 P.C. 134. 


In the instant case, the recitals in the doctt- 
ment clearly and unambiguously indicated 
that ‘A’ was given only the right to enjoy 
the usufruct in the property (жата) and this 
interest was limited in point of time to her 
lifetime and over the corpus of the property 


E 


(ayn), absolute rights had been created in 
favour of the only daughter of the plaintiff 
and ‘A’ viz., “Н” subject to the manafi inte- 
rest in favour of ‘4’. There was no reten- 
tion of any benefit in respect of any of the 
properties in the settlor, and he had totally 
divested himself of the property as a whole. 
Therefore on the death of ‘A’ her manafi 
right in the suit property terminated and the 
corpus (ayn) as well as the usufruct (manafi) 
became that of "FH. Even during the lifetime 
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of ‘A’, her manaft rights had become effaced 
and 'H' become the owner of the property, 
which she was competent to dispose of in 
favour of the defendants. © PRU e^ 


S. Raghavan, for Appellant. 
V. Raghúpathy, for Respondent. 


—— Second ‘appeal 
dismissed. 


R.S. 


[End of Volume (1979) 2 M.L.J. (Notes of Recent Cases).].. 
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